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rjlHE issue of the Thirtj-Sixth Edition of this work under 
new Editorship gives oec,a8ion fr)r a brief reference - to the 
Bibliography set out on pages 7<)9 to 771. 

Tlie first ten Editions wtM-e by the late Mr. iilcUAKi) Jordan. 
No copy of the First Editioii a]>pcars to be extant, but the Second 
Edition, a coj)y of wliieii is in fhe ])()sses.sion of tlie Publishers, 
is a modest little book of but fo]*ty-t‘ight pages. 

The Fouj'U^euth to the 'rhirly-Thii*d Editions (inclusive) of 
this work werei prodii(;e(l by the lat(‘ Sir Francis Goke-Browne 
and the late Mr. Will. am doJiDAN in collahoration, Sir Francis 
Gokic-Brdvv NK undertaking rc'.sponsibiliiy for the legal portion 
and Mr. Wim-iam J ok dan for that relating to the practice of 
the Bogistrar of Companies. 

Under this veiy able and eordiul eo>opeiation the “ Hand book ” 
was gi-eatly extended in its .scope and iis(d’uljiess, and attained 
a well-desei'ved reputation foj* fulue^ss* und rwjeurae;^. « ^ 

In the present Edition 1 urti a.ssuuiftig tlrt* • relfjiOiiiisibiJity 
which formerly rested upon Sir Ekancis C(»|{i:-1{ruWN.i:, and to 
Mr. Herueut W. Jt)KDAN (.son of Mj'. Willia.m .Iordan and nephew 
of Mr. ItiCHAiJD .Iordan) falls the duty of eusui-ing the accurate 
presentation of the j)raetice of tlie Registrar, a ta.sk which he 
is eminently qualilied to discharge. ' 

Jn the (50urse of the prepai-ation of the present Edition 
the whole book has been carefully j'ead, and sucb alterations and 
additions have been made as are necessary to bring the book 
up to date, in view of recent decisions and alterations in the 
pmetice of the Registrar of Companies. 
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PBEFACE. 


There has been no new Companies Act since the last Edition, 
but a Committee is now sitting to consider what changes in the 
law of Companies appear desirable. 

I have to thank my friend Mr. G. W. Tooket, of Gray’s 
Inn, for a careful revision of the Index. 


T. E. HAYDON. 
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BOOK I. 


THE FORMATION AND CONSTITUTION OF A COMPANY. 

CHAPTER I. 

HOW TO FOUIVI A .lOfNT STOCK COMPANY. 

T HK forniMtion of Joint Stock Oompanies in for trading 

and otlior ])iii’poscs dates liack sc\cral centuries. For example, 
the famoiiR Fast India. Company Avas formed in IGOO, lliree years 
befoi’c the deatli of Qinam Eli/a])etli ; the K(‘w River Company in 
the early yeai's of her successor, James f.; tlie Hudson’s Ba}'' 
Company in 1670; and tlie Bank of FnL»]a,iid in lf)94. In those 
days sucli companies were incorporai ed eitlnu' hy Special Act of 
Parliament or by Royal (’hartei-; Imt tlnu'e existed also a number 
of bodies, such as would now be called (’ompanies,” carrying on 
important businesses (V.f/. banking and insurance), which were not 
incorpoi'a, ted, and in the eye of the law Avore only private partnershi])s. 
Tlie law did not view such bodies vvilb favour, and it was not till 
18-14 that (H)m])aniiis could obtain incoi-porat ion otherwise than by 
Special Act. or Ih»yal Cliartm*. Jn the same \ear ])rovisions for the 
AAdiidiug np of eonijianies Avere first enacted. 

Limited Liability could not l)c assumi'd by a comjiany before 
I85J), and in I85G tlie then (‘xisting Acts relating to Jiiint Stock 
Companies wei’o repealed and a Codifying Law was ])assed, followed 
by an x\inending Act in I8b7. The Iuav was again codified in 
18(12. and some si.vteeii amending Acts were ])assed during the 
succeeding forty-six years. These Acts, eolleetively know'll as 
“The Com[)anies Acts, 18(32 to H)()8,'’ avcit* consolidated by The 
Companies (Consolidation) Acl, 1908, to wdiicli certain amendments 
AA'ere made regarding Private Companies hy The Companies 
Act, 19L‘>, and as regards Foreign Interests and Particulars as 
to Directors hy 7 & 8 Geo. Y., Chapters 18 and 28 in 1917, 
and the four Acts are now' cited as The Com])aiiips Acts, 1908 
to 1917. 

The Act of 1908, hy Section 28(3 and the Sixtli Schedule, 
rep(‘als all the (himpanii's Acts formerly in force, hut expressly 
preserves the incorporation of any company registered under the 
repealed enaxitmeuts, and kee]>s on foot Table B of the Act of 
185(3, Table A of the Act of 1802, and the Revised Table A 
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adopted by the Board pf Trade in 1906, so far as they respectively 
form the Aj’ticles of Association of any existing company; the Act 
maintains in force the /provisions of the Joint Stock Banks Acts, 
1844 and 1857, specifiedfii tJie Sixth Schedule, and by Sections 245 
to 247 the provisions of the Act are made applicable to companies 
formed and registered uTidcr the Acts of 1856, 1857, and 1862, or 
registered but not formed under those Acts, including any company 
originally unlimited but registered under the Act of 1879 as 
a limited company, and the Act provides that any reference to 
the date of registjution is fo be construed as a reference to the 
date of registration under those Acts respectively. 

By Section 291, “ wh(‘re any onaclment repealed by this Act is 
mentioned or refeiTod to in any daciiment thaf document is to be 
read as if the corresponding ])rovisi()n of the Act were mentioned or 
refen'cd to and substituted foi* the repealed enachnent. 

In reference to the r(‘})eal, moreover, i*egai*d jnust be had to the 
provisions of Tlie Jnierpretaf lou Act, 1889, which are as follows: — 

“ Wliere .... any Act ... . repeals and i-e-enacts, 

with or without modification, any 2 )rovihions of a former Act, 
refei’cnecs in any other Act to the provisions so repealed shall, 
unless the eontrary intention a})pears, be const rued as i*efercnces 
to the provisions so I'e-i'nacted. 

“ Where .... sniy Act .... repeals any other 
enactment, then, unless tlie contrary intention aj)poars, the repeal 
shall not — 

“ (fi) Revive anything not in force oj* existing at the time at 
which the repeal takes ellect ; or 
“ Qj) Affect the [m'vious opei-ation of any enactment so j*ej>ealed, 
or anything dul^ done or sulTered under any enaetment 
so rej^ealed ; or 

“ (c) Affect any right, ])rHilege, oldigation, oi* liability acfjuii'ed, 
accrued, or iiicurj*ed under any enactment so repealed ^ ; or 
“ (d) Affect any ])enaUy, foVfeitui‘e, oj- ])unislimcnl inciu'red in 
rcsjxict of any olleiice commit ted against any enactment 
so I’epealed ; or 

(e) Affect any investigation, legal proceeding, or remedy in 
respect of siicli riubt, ]n*ivilcge, obligation, liability, 
})eiialty, forfeiture, or ])unishmeiit as aforesftid ; 
and any such investigation, legfil ])roceeding, or I’emedy may 
be instituted, continued, or ciifoi-(‘ed, and any such penalty, 

^ Thus power under Sootion 15 to extend the time for reffiHtorin;' dobentiircM under 
Section I* of The CompunioB Act, 11)00, contiiiue8 to exiHt, iiotwitliHtaTitl]!!^'* tlie repeal of 
the latter section (Herts and Essex Waterworks Co., [1909] W. N. Lush & Co., [ 191.S] 
W. N. .39) ; or a momorandum as to imyineiit for shares in kind Ixjfore 1901 can still be 
filed under the repealed Act of 1898 (Wilkinson Sword Co., [1913J W. N. 27). 
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forfeiture, or punishment may be imposed as if the repealing 
Act had not been passed.*’^ 

Wherever the expression “ the Act ” occurs in this book 
The Companies (Consolidation) Act, 1908, is meant, and the 
numbto of the Sections are those of that Act unless otherwise 
indicator by the context. 

Besides Tlie Companies Acts, 1908 to 1917, there are 
also a Limited Partnei^ships Act (1907), Fiiendly Societies Acts 
(1896 and 1908), Building Societies Acts (1874 to 1894), Industrial 
and l^rovident Societies Acts (1898 to 1918), and certain Statutes 
affecting banks, which are not within the scope of this book. 
Tlie Stannaries Acts, 1SG9 and 1887, affect companies formed 
to work mines in the counties of Devon and Coni wall, 
l^he Assurance Companies Act, 1909, is specially dealt wdth in 
Chapter IV., page 51 c/ infra. 

Companies constituted under Private Acts of Parliament have 
powei’S and duties defined by those Acts, wliich usually incorporate 
The Companies Clauses Consolidation Act, 1845 ; 'J'he Railway 
Clauses Consolidation Act, 1845; The Gaswoi*ks Clauses Act, 1847 ; 
or The Waterworks Clauses A(;t, 1817 ; according as tlieir respective 
j)i*o visions tit the undertaking of each com])any. To such companies 
and societies this book does not ap^dy, and when the word “company 
is hereafter used it means, unless a contrary intention appears from 
the content, a company incorporated under the Companies Acts. 

Jiord Justice Lindley gives this definition of a company having 
a capita] divided into shares: “I understand hy a company — an 
uniiieor]M)rated eoni])aiiy — some association of members, the shares 
of w'hieli a!*e transferable. As distinguished from a partnership, 
1 know of nothing else except the transferability of shares.’’ ^ But 
with regard to an incorporated company there are titlier important 
distinctions: c.q. that, while in an orc)jnaiy })artnership each ])artner 
is pei'sonall}^ responsible foi* all tlie debts contracted by the firm, in 
an incorpui'ated conijiaiiy tbe members have no individual liability 
to its creditors foi’ debts owdiig by tlie company, and their personal 
liability is satisfied if they jiay the calls propeily made upon 
them by tbe coinpany or its liquidator. Tliese calls may be limited 
in amount or unlimited, according as the company is limited or 
unlimited, but they are enforceable only by the comjiany or its 
liquidator. The eompany, moreover, is a distinct legal personality,^ 

^ Intorpretatioii Ach, IHSO, Srotiou 38, Biib-sections 1 autl 2. 

^ V. llei^'istrai* of Joint Stock Ooin|»aiiK*8, [1891] 2 Q. Ji. at pape 610. 

3 Wliore a partnoriship of ei^^ht perwons transferred their property to a company in exchange 
for shares in the same proportions as their interests in the partnership this was held to ho 
a sale to a distinct person. “ We have two parties, one party consisting- of several individuals, 
and the other party consisting of a corporation.” Pfr Lindley, L. .1, (John Foster k Sons 
aj. Commissioners of Inland Revenue, [ISO-i] 1 Q. B. at page 628). 
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and can own and deal with property, sue and be sued in its 
own name, and contract on its own behalf, and the members 
are not personally entitled to the benefits or liable for the 
bnrdens arisini^ thereby : their rights are confined to receiving 
from the company thcii* share of the profits, or, after a 
winding up, .of the surplus assets, and their liabilities to paying 
the amounts specified as due from them to the company. The 
creditors of a limited company accordingly know fhat they cannot, 
as in the case of an oi'diuary partnership, look to the wliole 
properly of the individual members to pay them, hut are restricted 
to the property of the company, including sncli fnrther amounts 
(if an}') as the members are liable to pay lu respect of shares 
held by them in the capital, and in the case of Companies Jnmited 
by Guarantee the sums pa} able in aeeordaiuu' wilh the guarantee 
contained in the Memorandum of Assoeialiori. The separate 
personality of a company and its entit} as distiiiet from its 
shai'eholders was established l)y Ihe Jlonse of Linds in Salomon’s 
case,^ Mhere it was held that howo\er large tin* jmoportion of 
the shares and debeniiires owned b} one man, even if Ibe otliej* 
sliares were held in trust for him, tin* eoni])aii}'s nets were not 
his acts nor were its liabiliti(‘s his liabilities; nor is it otherwise 
if he has sole ismti’ol of its affairs as go\erning direotoj*.~ 

An ineorporated eompaii} is a “person” witln'n tlie meaning of 
Acts of I’arliamont unless the context show's that onl} a jialni’al 
person is iiiteinh'd.'^ Hut a conqian} cannot be convicted 
undei' a section which indicts only iniprisuinneiit and w]ii])]iing 
as the ])enalt\,‘ noi* can it be eommitted for trial on an 
indict meiit . ' Hut it can be fined for ronfein})t of Court, 
althoiigli it eannot be attached, *’ and it can be summoned 
undei* the Summary Jurisdiction Acts to aiiswei an irifomnation 
for a penalty (c tj. as an ofcujiici- of a sliop offending against 
^J’he 8h()})S Act, 1912,") and may be eonvicted of offences wbere 
the ]miiishin(‘iit is a fine'' A, (*om])any may be “a respectable 
and responsible ])ersoii ” witliin tlie meaning of those w'oi'ds in a 
licence to assign h'aseliold ]»ro])erty 

1 Siilouioii V. Snloinoii k ('o,, LIMU7J A^)]). Ch 'I'l. 

-IrihuKj Ue\euuo C'cJiiiriiissioiu'rh r. SariMnii, | IJirjl] 2 K. M. 102. 

*Hirht V. West Kifliiijy- Uukmi JOiiikui^ (\i., [1001 ] 2 K. M 5(!0, Iiiterprotatioii Act, 1880, 
Sections 2 mill 10. * Huwko r. 10. I] niton A Co., LlOlKlJ 2 K. 11. 02. 

» Rnx V. llnily Mirror Newsimiicrs, [1022] 2 K. IJ. .'illo. 

* Rex r. J. U. nainmoiid k Co., [lOj-l] 2 K. U. HOO. 

" Fa'Iuis A' Co. r. London County Connni, [1011] 2 K. Jl. .’IIG. 

« PliHrniKcenticnl Socioty r. London mid Pi-ovnieuil bnpiily AsHodation, [1880] 6 App. 
Ca. Ht p. SOOj Cliiitoi V. Freetli, 11011] 75 J. P. 4;i0. 

Ideal Film llontiiifi- Co. r. Nielson, [1021] 1 Ch. 575; Willmott r. Loudon Road Car 
Co., [lOlO] 2 (’h. 525, oveirnhnp Neville, J., ] lOlO] 1 Ch. 751, nud Harrison Ainslio & Co. 
r. HiUTow-in-Furiiess Corporation, flsOl] (52 L. '1'. 824. 
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No company, asKooiation, or partnership consisting of more 
than ten persons may be formed for the purpose of carrying 
on banking business, and no company, association, or partnership 
consisting of more than twenty persons may be formed for the 
purpose of carrying on any other business i that lias for its object 
the acquisition of gain, unless registered under the Companies 
Acts or formed in pursuance of some other Act of Parliament 
or of Ijetters Patent, or is a company engaged in working mines 
in the Stannaries and subject to the jurisdiction of the Stannaries 
Court - (Consolidation Act, 1908, Section 1). 

Any seven or more persons (or in the case of a Pjuvate 
Company any two or more persons), whether British subjects or 
foreigners,'^ i^ay, for any lawful purpose, form an incorporated 
company, whicli may be one of five kinds : viz. ~(1) A Company 
with its Liability Limited by Shares; (2) A Company with its 
Liability Limited by Guarantee and not having a Share Capital ; 
(3) A Company with its Liability Tjimited by Guarantee and 
having a Share (\‘ipital ; (4) A Company witli Unlimited Liability 
and having a Share Ca])ital ; or (5) A Com))any with Unlimited 
Liability and not having a Share Capital (Consolidation Act, 
Sections 2-5 ) 


' Prior to Tlio Dpiitists Act, 1021 (11 A 13 Gt‘<). o c 31), it was hcM tlmt two or more 
persons could not l»c mcorpoiated as a conijian.v niuicr a liatne includmjf tlie word 
“Doutisf’or implying' that it possessed dental ipiali lien t ions , for the woi*d “Dentist” 
inoant a dontist registered under The Dtmtists Act, 187H, and a company could not bo 
registered under Unit Act (Howell r. Registrar ol Joint Stock Companies for Ireland, 
[lOOtl 2 Ir. R OOli. Rut the mime “ United Dental Scivice, hirnited ” was hold lawful 
in Rev r. Registrar of Joint Stuck Companies, ] lOlJj J K. R, 1101). TJie Dentists Aut, 1021, 
exiirc’Nsly authonses a body curjiorate to carry on tho business of dentistry (subject to 
certain conditions) if it enrnes on no other business ami it a inajority of the directors and 
all the ojierating stall tlieroot are registered dentists. This necessatily iniplics tliiit a company 
may*he incorporated for the purfiose of earr'^ing (*u doutistiy as its business, but any Ixidy 
corpoiate not compl,> mg with the terms ol tlmt Act is iirohilnted Irom carrying on dentistry, 

- Tlio Stannaries jurisdiction only applies to metalliferous mines, and the exception 
referred to in tbe text does not therefori' apply to •eoinpanies ol inoi’o than twenty jiersoriB 
working eliiua-clay or other non-metallie substances. 

•‘General (kimpany for the Promotion of Lund Credit, [1870] 5 Cli. 3G3. It would 
npjieHT from tins case tlmt d the subsci ibers *nnd ilrn'ctors are all toreigneis, the Memo- 
randum Hinl Articles should show that some kind of management and huNinoss in England 
IB coiitemiilatod. 

■* A Tiado Union may not be registcrcil under tlie ‘'ompames Acts (Trade Unionj 
Act, 1H71, Section a), and any such registration is void. “'Die term ‘Trade Union* means 
any combination, whether temporarj^ or permanent, fhe principal vb/ecls of vhich are under 
if a conafitufion, for regulating tho relations between wurkmen and masters, or between 
workmen and workmen, or between imistorH and misters, or for imposing restrictive 
conditions on the conduct of any trade or husiness'’ (Trade Union Act Ameudu/Bnt 
Act, 187G, Section Hi, as amended by Tho Trade Union Act, UlJ.'l, Section 3, which added 
the words in italics). 'Die last part of this dohiiitum includes objects which many Trade 
Protection Societies have in view. In Kdinburgli and District Aerated Water Manufacturers 
Defence Association r. Jenkirisoii, [19(M. j 5 F. 1159, Court of Session, tho registration of tlie 
plaintiff association as a. company was held void, and its action failed, on tho givniDd 
that it was an uninctirporated company. But the fact that in its Memorandum are powers 
falling withm the above definition does not alone constitute tlie Company a Trade Union 
(British Association of Glass Bottle Manufacturers c. Nettlofold, [1911] 27 T. L. R. 527). 
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one pound per cent, of tlie entire nominal capital has to be 
paid,^ and the other dooumeiits desci'ibed on page 36, infra^ and 
if there are special Articles also the Articles of Association: 

see page 42, infra) must then be lodged at the Companies 

Registration OfTico in Tjondon^ or Edinburgh, or Belfast or 
Dublin, according to tlie pai-t of Great Britain or* Ireland 
in which the Registered Oflice of the company is to be situate, 
accom})anicd by a sfntutory declai*aiion by a solicitor engaged 
in the formation of the company, or by a ])ersou named in the 
Articles as a dircctoj* oi* secretary,'^ that the requirements of 
the Act have been complied Avitli (Section 17, Sub-section 2). 

If everytliing is in order, a (Vudificfite to flu* effect that 
the company has been inc()]*])orMfed under The (/ompanies 
Acts, 190y to 1917, and in tiu* case of a liTniied company 
‘‘that tlie company is liinifcd,” is issued by tbe Uegisti*ar 
(Section 16, Sub-scction 1) on tlio scc'ond oj* third day after 
that on whicli flie j)Ji])crs are lodged. 

“A Ccrtilicato of liu'oi'poration given bv the Ib’gisti’ar in 
respect of any association shall bo com•hlsi^e (evidence fliat all the 
requirements of tliis Act in j*cspoct of registration and of nintiera 
precedent cDid incidenfal Ihetefo liav(* lieon com])li(‘d witli, (tnd that the 
association is a cuniptDnj authorised to he re<jistered and dultf nufi stored 
under this .dr/” (Section 17, Sub-s(‘ction ], tollowing the Act of 
1900, Section 1, Suli-scction 1). d’he words in italics Avero added 
in 1900, and it may now lx* taken that the Certiticate of 

Incorporation is conchisixe (‘vid(*nce that tliere is a coinpaiiy, and 
that it is duly inc()r])oraled,* thus rein(*d\iiig fhe iru'oii vcnience 
caused by the vvoi-ding ui Section IS of tbe Aet of 18(52, wliicli 
was licld not to coA^er a case an here less than seven ])ei-sons had 
signed tin* Menioramlnin of Association, and the doulifs in cases 
wlicre sonic of tlic signatorit*s were infants.'' d'lie ( h*j-f iticate is also 

' For Tablp of Diilips hiuI If'pfs Ui bp pni»l on h ('oiujiniu hp(‘ Ai>)u'n(lix 11. 

^ ^ ComimiiioR tormed lo woik iimips “ mikI Hubjoct to tbe juriMdiftion of the 

SiannanoH” (tlmt is, inotnlbrcnxis niiiics iti llio pfiuiitips ol Dovon rind ('onl^^nll) nrfi siilguct 
to the Stninmrios Acts, Sucli coiiiimnii'K nujilit loiuu*rl,v be lej^istcrod either iti London or 
Truro; but the Tniro otlice ufis abolished l)\ order t)f tbe lioiiid ol' 'rriido dfited tlie 
22nd Mart'll, 1897. 'J'ho jirolnbitioii rii^Hinst loinun^ a rnrnpiniv otherwise tlmn under the 
CompKiiios Acts does riot «l)i)l.v to conipniiu'^ tonned lor worknit; such irnneR in the 
Stannancs . consequeutl.v sucli coTiiprinies nmy stdl lu, loinied niid c.niricd on uridor what 
is known ns “the ('ost Look S;vKtenr’ (see jmy^e Si, infro). 

* In the case oi n coiuiinu.v winch hrid no Holicitiir and no ArticIcH t)f Association the 
Bubscribera to the Meinonindum of Association were, by ( 'lauBO fsl of the old Table A (1HG2), 
“deemed to be directovN,’ and a deeliiiatKiii nnido by one of tbern waa accepted by 
the Re^fietrar. Tlie Revised 'I’able A (1900) nnii Table A ol 1908 do not contain anch 
a clause. 

* Hammond r. Prentice lb-others, [1920] J Cb 201. 

“See National Debenture and Assets Corporation, [1801 j 2 dh. 505; AV. Laxoii & Co 
No. 2, [1892] 3 Ch. 555. 
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conclasive evidence that the registration and incorporation of the 
company were duly effected on the day mentioned in the Certificate. 

The date mentioned in the Certificate is the first day of the 
company’s existence, and the company is deemed to have been 
incorporated on the first moment of that day.^ 

The ])rocedure on incorporation is for the Memorandum and 
Articles and other ])apers to be lodged with llie Registrar of 
Companies, and after a provisional ofiicial examination for the 
duty and fees to be paid. A second ofiicial examination takes 
])lace two oi* three days later, and if no impediment to registration 
is found the (!)ei*tific}it(» is issued. It is the Registrar’s practice 
to insGi't in the Cerliticate the date of the second ofiicial day 
succeeding the dale on wJiicli the duty and fees are paid. The 
}>ractic(‘ formerly was foi* flie Certificate to l)e dated the day on 
wliieh tlio duty and f(‘es were juiid ; but this practice w'as varied 
as from tlie IStli August, 

Section 17, liowever, only deals with ministerial acts, and it was 
lichl tliat a Certitieale did not establish the fact that the company 
is not a Ti-ade Union and therefoiv incaj)able of registration.- The 
1 louse ot Lords lias held Unit the CiM't iiicate of th(' Regish’ar is 
conclusive that the terms of the aMemoramliiin are within the law, 
and that accordingly the (hnirt’s only fuiu'tion is to (‘onstrue the 
Memorandum as it stands ’ Tli(» conclusn cness of the Certificate 
was also discussed in the House of Lords in another ease in 
connection with olijects which wert* iillegf*d to be illegal.^ The 
section of the Act of 1900 applied to all (\*rtificates of Incor- 
poralioii, whether giM'ii Ix'forc or after the passing of the Act 
(Section 1, Siib-scctioii 4). 

“From the date of incorporation mentioned in the Certificate 
of Incoi’jiorat ion the siibscribet s of the Memorandum, together with 
such other ])ers(‘iis as may from time to time become members 
of the com[)aiiy, shall be a body corporate by tlio name contained 
in the Memorandum, cajuible forthwith of exercising all the 
functions of an incorporated cdinpaii), and liaving jieriietual 
succession ami a common seal, wdtli power to liold lands,''' but 

^ .)iil)iIoc Cotton Mills, in if, i 1 Clj. 1; [1021j A. C. OoH. 

’ Kdinlnirxli and Distiict Apiatod A\ atci Mntiiifactuiorfs Dofrnco Associatiou r. JoTikiiiHon, 
[IIKU] 5 K. 1151), llTilisli Ahsofnitiou of blasM liottlo MMiiutHcturois r. iNoltlolold, 1 1011] 
27 'I'. L. U. 627. Whether a ('(Mtdicate of liicorporatum js eoneliisne hen a Frioi>dly 
bocicty inirjx'rts lo reKihli r as a company but adopts an extended Memorandunj or otherwiae 
olfonda ajfanist (he law js Ifft oiien in TJlytlie t. Uiilloj, [lOJOJ 1 I h. 22S. 

® Cotnmn v. Brougham, [ lOls j App. C’u. fill. 

* Bowman r. Sernlai Society, Limited, [1017] App. Ca. KKi. 

* These words exclude the efloct ot the Mortmain Acta. A eoiu]ainy formed for the 
purpose of promoting art, science, religion, cliaiitj, or any other like object, not involving 
the acquisition of gain, may not hold moio than two acies without tho sanction of the 
Board of Trade (Section 10). 
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with sQch liability on the part of the members to contribute to 
the assets of the company in the event of the same being wound up 
as is mentioned in this Act”^ (Section 16, Sub-section 2). 

A company tlius incorporated is not a company “ incorporated by 
Act of Parliament” witlnn the meaning of those words when used 
in investment clauses.- 

Section 248, Sub-sec;tion 6, enacts that any person may inspect 
the documents kept by the Registrar on ])aymGnt of one shilling, 
and nuiv i*ef|uire the Itegislrar to issue a Cei’titicate of the 
Incorporation of any (•om])any or a copy of or extract Irom any 
other document on jiayment of live shillings for the (certificate 
of lnco)‘])oration oi* f()ur})enee a folio for a co])y or exti*act, or 
in Scotland foi* each sheet of two huudi'ed words. Any person 
may ]‘eqnire sueh a, eo])v or exlraet to be ('(Ttified by the Ilegistrar 
on payment of one sliilling ; anil Siilj-seetion 7 ])i*ovides that 
a copy of or extract from aii} document ke])t and registei’cd at 
any of tlie oflices for registi'ation, so certilied lo be a trne copy 
under ihe hand of the Ki^gistrar or a,n Assistant Jlegislmr, shall 
in all legal ])roeeedings bo admissible in evidence as of equal 
validity with the oj'igiiial document.. Ihnei'geiicies freipu'iitly occur 
when an additional (Vrtificate is re^tuired in legal j)ro(‘eedings or 
for use abi'oad 

(A)m})aiiies incoi*j)oi'ated under thi‘ C()mj)anies Acts can hold 
land notwithstanding tin* ^Mortmain Acts, with the limitutions in 
regard to C()mj)anies not using the woi'd '' Limitial ” mentioned on 
page 7i), lufnt. Hy Section 275 the same power to liold land is 
gi^on to any e.ompa.ny incoi'poi’aied ifi a Hi'itish Possession which 
tiles till' (loeuments and ])a rt iciilars reipiired in the case of foreign 
and colonial companies (see ])ag(* 46(b infrd). 


* Seo Section 12;<, si*t out on 21 mid 2-', infra. 

“lie Sindh, Diividhon r. M\rtlo, j 1H1K5J 2 ('h. .”)!)!. 

Whero a (Y^rtificnte oi oUior doeniiiLMit ib required for use abroad it ik generally 
Tiooesfiiiry for the llegiwtrar’s M^imiure tti he mithonticHted by a notariHl {■eitdiente, and 
for the documents to be “legalised” by the C<iii.snl ol the miiitry where tlicy are to bo 
used. 
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CHAPTER II. 

THE MEMORAl^DUM OF ASSOCTATION. 

The registraiion of the Memoraiidiini of Assooiaiioii (after having 
been duly subscribed) being the formal creation of tlie company, 
the contents of that document are now dealt with more fully. 

1. Tue Name ok the Company. 

Exce])t in the cases of Unlimited (/oin])anies and Associations 
Not for Frobt iiicoi-})oratod under Licence of tlie Hoard of Trade, 
th(^ word “ Jnmited ” must be the last word in the company’s 
name. An abbreviation of the word tsucb, for inslance, as “ Ld.” 
or “ Ltd.”) should not b(‘ used, as it is not a compliance with the 
Act; and the word must tbcr(‘fore ho given in full in the 
Memoi'andum of Association: v.ij. “The Name of the Company 
is The F\stkkn Steam Packet Compwv, Limbed.” 

Any jK'Pson or persons not duly ineoi-por‘atc(P wiMi limited 
liability' who tT’ude oi* carry on business niidei* any name or title 
of wbicL ‘‘ Liniitcd ” is the Iasi, word are liable to a penalty 
not exceeding liv(! ])oniids a day (Secthm 282). 

In settling the title, care must be taken that, it is not identical 
witli that of any existing comjiany, oj* so nearly resembling it as 
to be calculated to deceive (Section 8, Sub-section 1).- But if by 
inadvertence a company is registered witli a. name identical with or 
too closely resembling that ofau exist ing company, tin? first-mentioned 
company may, with the sanction of tlie I{(*gislrar, cJjange its name 
(Section S, Siib-section 2 ). A coin])any cannot be ro'gistei’ed with 
a mime identical with that of an (‘xisting one, although the purposes 
foi* \Ahich it is fonned may be totally diifereiit, and the scene of 
Its op(‘ra.t ions in a liitTci-cnt. part of tb‘b world.'’ Fui'tlier, a company 
toi'incd for the pui’pose of canying on a business similar to that 
of an existing fii-ni lias no idgh't of registration under a name 
closely 1 ‘escrnbling that of the firm, even if the pi’oposed name is 
that of a person identih’ed with the comjiany. For example, 

‘A company incorporated ulinjud nuiy u^c tlm wtird " Limit, ed,” but is subject to the 
provisions ot Section 274, Suli-Mcction 4 (see pa;^o 4(*0, infin). 

-Avory, J., lias said tliat the Hej^istnir lias a discretion in acccptini^^ or rojectiiiff a 
name (Hex r. Koj^istrar of Compamca, fltH2l 3 K. Ji. 2:i). There is no other authority '"for 
tins jiropoHitioTi, and it is difficult to see on nhat it is based. The Court in this case held 
that “The Water Softening'' Materials Coiniiany (Sofnol), Limited, " too closely resembled 
“Water Softeners, Inmited,” to be allowed. The sound us well as the spelling are material, 
thus “Ouvah Ceylon Estates, Limited,” and “ITva Ce.v]ou Rubber Estates, Limited,” were 
bold to be too imicb alike ( llUO, 27 Rep. Pat. Cas. 753). 

* Hut if the name is distinct and the Imsiness different it is no objection that one of the 
principal names is identical (Dunloj) Pneumatic Tyi-e (Jo. v. Dunloii Motor Co., [1907J 
App. Ca. WO). 
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Madame Tussaud & Sons, Limited, obtained an injunction j'estraining 
Louis J. K. Tussaud from registering a waxworks exhibition under 
the name of “Louis Tussaud, Limited,” ^ for although a man 
acting ill good faith may trade in his t)wn name notwithstanding 
the fact that it closely resembles tlie name of another trader or 
company,- he may not, if he has never used his name in carrying 
on business on liis own account or in partnership with others, 
register a company in such name, so as to create confusion and 
mislead the public into the belief that there is some connection 
between the 1^^o businesses.'^ 

, A company must not take such a name as will lead to the 
belief that it is carrying on the business of an existing firm, 
British 01 - Poredgii ^ ; foi*, even after the name has been placed 
upon the IL'gister, the company and its inemhers maybe restrained 
from allowing tli (3 com]>any to j'cnniin registered under the oflending 
nain'e,** and the Court may also grant oilier injunctions in such 
form as to make the use of the name m‘arly impossible. Thus, 
Messrs. Huntley & Palrner ])rocun»d an injniudion restraining the 
Heading Biscuit C()ni])an} , hiinittMl, from using the word “Heading” 
as descriptive* of or in connection witli its biscuits without clearly 
distinguishing tJieni from the [ilaintitfs’ biscuits*'; and the sound 
as well as tlic sp(’lling of the name must be considered.^ Moi'eovc]*, 
if the name of tlie ne\\ company ma^ Jt'jul to the assumption that 
it has absorbed an cMstiiig comjiany this \^ill be ground for an 
injunct i(ni." Wlicj’e, llo^^c\el^ one company carried on only Marine 
Insurance* liusincss, and another (leneral but not Marine Insiirfiiice, 
an injiniclion ^^as nd’uscd in Si'otlaiid on the gi'ouiid that no 
confusion uas lik(*l) to arise."' 

Names \\lii(*li iiave been held to be infring(*ments of the 
rights of (*xisting companies will be foiiud in tlie foregoing 

’ Mfnluu)(‘ 'I’lishiuid X. Sons i. TnssnnA, f iHlIol (’h. 1). b7h. 

Tiirlon I. Tnrloji, ij Ch J). ns. A iniin itiH> iiol, iiso ('\('n Ins own 

name it Ins ohji'cL is 1 ihikIiiIimiI (( lolr t. I)»n , 7 Monv. si'. 

*Fin() ('otti)n Spiniuiis’ Assocmtion i. Miiiwood, ('ush tV Co., [1007 ] li ('li. 181; Uarrotls, 
Limited, r. U. Uni uni, IjiniiU'd, [ lOJI i lo T, L. K. 105, 

* Soeietr Aiiojiynie des Ancieiis Utnl)li«'^enicnts I’anlmrd et Loviishoi (?. rmiJiHid 
LoviiHKor Motor Co, [1001] 2 (’1i. .'jI t , DHinder Moloi Co. /. London Dninilei* Co., Ttiiifh, 
16th Aiii'il, ltlo7 , AI< rctnddi* IiiM'slinont and Ceneial ‘'I’l iisl t. Mercantilo and Oenoral 
Trust, Ttnif^, 27tli Fob., 1000, Standard Hank ot South Atnra r. iStandfird Hank, [1009] 
36 T. L. H 120. 

® Huntley aV rainier r. Headinr: Jiiheiiit Co, [l‘^02j 0 T. L H 4i02 ; eotiijiaro Montjfouiery 
t*. TlioniHon, 1 IsOl J Apj). (\i. 217. John HrniMiieud iV. Souh ohtained an ni.iunction 
reatraiinn;; 'rhoniHh UdvMird MiniMHif'nl A Sons, Lnmted, troiu helling pianos without a 
statement that they w’Oie not thoso of the plaintilt linn (Court ot A])])uh 1, 201 h Oetotier, 1890). 

«Ouvuh Ceylon Kslatet., Liinite<l r. I \ii Ce 3 l<ii) Rnhher Kstates, Limited, [JOJO] 27 Hop. 
Pat. Cas. 7.W. The matter is to ho tleeidod “on the \uw ” (same caso at 760). 

7 Maneliestor Hrewery Co, r. North Cheshire & MaTiehostcu' Hvewory Co., [ IHOOj App. Ca. 83. 

» Scottish Union and National Insuranco C’o e. Scottish National Insurance Co., [1009] 
S. C. 318 Court of Boss. 
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notes, but the following names have been allowed to co-exist 
London and Provincial Law Assurance Society with London 
and Provincial Joint Stock Life Assurance Company^; London 
Assurance Corpoi'ation with London and Westminster Assurance 
Corporation"; Colonial Life Assurance Co. with Home and 
Colonial Assurance Co.^"* ; London and County Banking Co. with 
Capital and Counties Bank.^ But, as noted above, tlie Manchester 
Bi'ewery Co. obtained an injunction npfainst the North Cheshire 
and Manchester Bi*owery Co. on the j^fround tliat the latter 
mic^ht he considered t(3 have jibsorbed the foi’mor." TJie question 
is in each case one of Ihe fact whether confusion has arisen 
or nill arise. Other cases where ])rotoction has been given to 
a trade name may be coni [m red for the ]>urpose of considering 
the principle: “Stone Ales,”® “ Charbonnel and Walker,” 7 
“ Thoi'ley’s Food for Cattle,”^ “(Daniel Hair Belting.” 

Protection will la* given to an evisting company even in respect 
of a name whicli it is using in a manner conti'ury to the provisions 
of Sections 41 and 12 of 18t)2 or Section (i8 of 1908.^® 

But a company cannot a]>pi‘o])i*iate a ilescripti v(* word or title 
so as to obtain a monojioly (>t it,** even ^^llen the word is a fancy 
woi’d whose use is brought in by the comjdaining company.^" 

'^rin* name* is im])ortant, moreo\ei*, as indicating to some extent 
the objects of the company In a case ’\bere the name stated a 
company to be a bank, Noi*th, ♦)., took that fact into considei’ation 
in detei'ininiiiL*' wbctln*!* it ought to be nouiid up on the gi'ound 
that it bad ceased to carr\ on its princijial business.*^ When 
altei’ations of the objects ot a conqiain^ ai-e sanctioned, it is not 
intreijuent l> one of the terms of the (\nii-l's approA^nl that the 
name shall be altered in a corresjionding manner’.^’* 

1 LlSiHj 17 L .T. C'h 37. ‘-i I isiwl -32 J.. J Cli «G1. 

■’» 1 ism] M.i Uc‘Mv nis, r^. J. cii. 7ii 4 [_i.s7.sj u cii r>. gg7. 

[JSyJlJ Arj) ('a h:i Moutjfomery r Tluansou, L18U1J App. Ca. 217. 

V Lov.v V Walker, [187H] 10 Ch D k'm. 

HTIiorley’B OitLlo Food I'o v. Mab.<s.iin, [IHSOJ 14 Ch. D. 748. 

Uecldaway r. IJanham, [ISOO] App. i'n. 100. 

i‘>J'oarks, Guiiston A Teo i\ Thomsou, Talinp & Co., | 1900] IS Hep. Tat. Ca. 186; 
H. E. Ihindall, Limited r. ilntiah and Amenean Shoo Co., [i002j 2 Ch. 

n Aorat.oi’H, Liuuted r. ToHit, [1002] 2 Ch. 310, \>here it was held that the plaintiff company 
could not prevent the re^ristration of Automatic Ac'rators ratoiit (ki. The ElectromohiJe Co. 
also tailed to ro.strain the ltritj.sh Electromobdo (’o. trom tradin^f in that name (1908, 
08 L, T. 2r>8), and the Trade Extensnm ('o. failed ai^ainst the Exjiansion of Trade, Limited, 
[19001 54 S. J. 101. ^ 

I'-J llritislj A'acuum Cleaner Co. r. New Vacuum (Moaner Co., [1907'J 2 Ch. 312. In this 
case the plaintiff company was foimui^r suhsidiary compuincs u^^lTJ^ tlio words “Vacuum 
Cleaner,” which was another jrround ior rcfu.sin^r relief. Sec also Electrornolale C’o. v, Tlntish 
Eleetroinohilc Co., [1007] 23 Times L. H. 031. 

!<> lie (h’own Hank, [IHOO] 44 Ch. D. o:i4 ; and see Coolpanlie Consoliilated Gold Mines, 
[1807^ 70 h. M’. 200 ; and (kitinan r. Broiiftham, [1018] App. Ca. 514. 

14 AV Crow'n Hank, [isooj 44 (Mi. J). 031'. 

1^ P’oroi^jn Hinl (k)lonial Government MMuht Co., [1801] 2 Ch. 395; Oriental Telephone 
Co. [1H9I] W. N. 153; and see chhcs cited at paj^e 40, 
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“Royal/* “Imperial,” “King,’* “Queen,” “Emperor,” “Empress,” 
“ Crown,” and similar words are also inadmissible as part of 
the names of new companies witliout the Avritien consent of 
the Home Secretai'y. In (‘.ases, however, Avliere it is of importance 
that either of tliose words sliould form part of the name (as, for 
example, wher(3 an old-esiablished “ Roynl ” or “Imperial” Hotel 
18 being converted into a. company) tlie sanction of the Homo 
Secretary may usually bo obtained if cogent reasons are placed 
before him. l^lius, in December, 1901, consent was given to the 
registi-atinn of the Imperinl Tohaoc^o Cqnjpany, Jnmited — a company, 
with a ca])ital of £15,000,000, formed to prolect the interests of 
the Ih’itish tobae.eo industry jigaiiist the competition of an American 
’]V)bacc() Trust. Hy iln? (bnuiva (h>nvention Act, 1911, the use of 
the woT’ds “Red (h-oss ” or “ (leneva (h*oss” may not bo used for 
the purpose of any trade oi* liusinoss, and must tluuvfore not form 
part of a trading comjiany's name, and a special Act ])rotccts 
the word “ Anzac ” from use in connection witli any trade, 
business, calling, or pi'ofession Avitliont ihe consent of a Secretary 
of State given on the )‘e<]uest of the ( loviu’innent of Ansiralia 
or ISew Zealand.^ 

A company cannot ho registei*ed under a name which seems to 
imply that it has a ly connection Avith tin* Govtumment. For example, 
the name of “The Xational Old Age Ih*nsions Trust” Avas i ‘ejected 
sljortly befort' (he ])assing of Tlie Old Agi* Pensions Act, 1908. 

Although a, hand fide bank is cx(‘in]ded I’rorn the provisions of 
The ]\I()iicy lenders x\(*t, J9()(), a- inonev lender cannot be rt'gistcrcd 
undei* that. Act niidor any name includiug ihe A^'or(l “Hank” oi* 
implyiii'i: that lie (!arries on lianking business (]\lon(*y]enders 
Act, 1911, Section 2). A company formed for the jnn'jiose of 
money-lending not being a genuine bank must tbcridbi’e avoid 
the use of the woids “Hank/’ oi* “Ranking Company.” 

When a coinpaiiy lias i‘(*.sol\ed to wind u]), and a. new conipaaiy 
is to be iormed to cai-i-y on tlie business under the same or Ji similar 
name witliout waiting until tin* o^ld c()ni])any’s name is removed from 
tho Register, it is in*cessary tii'st to regist^cr the resoJutiuii putting 
the old coin[)any into li(|uida,tion and tile a >fiotice of the a.p[>oiiitmeiit 
of the Ji(piidator, and tlnni to obtain and I’egister th (3 coiisenty of the 
old company to the I’cgistrat ion oi tho new company uiidcj- tin* namo 
of the old one. This consent has to be given on tlie j)j*escrib(‘d form, 
Avhich must be signed by the li(]uidat or, impressed Avith a ti ve-sliilling 
registration fee stamji, and filed with the Registrar of Joint Stock 
Coinjianies (Section 8, Sub-section 1 ). Until the old company has 
actually gone into liquidation, and the fact has been recorded at the 
Registry, the (tonseut tiMiniot be accejited by the Registrar ; but in 

^ Auuau Act, [19U>J « & 7 Ocu. ."i, c. 51. 
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cases where it is not desired that the existing company slionld first 
go into liquidation the Registrar wdll allow the new company to 
be registered forthwith if (a) its name is identical with that of the 
old company, with the addition only of the year of incorporation, 
(h) the Afemorandam of Association of the new company shows 
that its principal object is to ac^quire tlie undertaking of the 
existing company, (r) thfj contract of sale whereby tlie old company 
agrees to sell its undertaking to the new company or the di^aft 
thereof is produced to the Registrar, and (d) the existing conii7any 
gives il-s consent under seal to the registration of the new company 
w'itli the proposed title, and undertakes to conlii'm within the 
presci’ihed period a sj)c(dnl resolution for winding n[) which has 
ah'ejidy been passed by the 3*cf[uisite majority. This latter require- 
ment is in special ciren instances waived by tin' Registrar if an 
undertaking is given hy the existing conniany to go into liquidation 
within two moiitlis of the registration of the new company. 

hJvery company must have its name painted or affixed, “in 
letters easily legible, ’ in a consjiicnous ])ositi()n on the outside of 
every offiee or ]daee wherein it ca.i*i’ies on husiness. I i s name must 
also be “engraven in legible characters’' on iis stnil, and appear “in 
all notices, advertis(*ments, and othei’ official publications of the 
company, and in all bills of exchange, pi 'omissory notes, ondoi*se- 
nients, (diecpies, and orders for money or goods pui'jiortiiig to be 
signed by oi* on behalf of ilie coni pa, ny, and in all bills of parcels, 
invoices, receipts, and letters of credit of tlni eomiiauy ” (Section dll, 
Sub-seci,ion 1). 'riie penalty for not publisliing the name of a 
company as reipiired is five pounds for every day during wdiich 
its name is not so ke]>t ])aiiited or affixed, and every director or 
manager knowingly and wilfully ]»erinitting the default is liable 
to the same penalty (Se(‘tioTi 6d, Sub-section 2).^ 

Any director, manager, or officer of a company using or 
authorising the use of a seal [miqiorting to be the seal of tlie company 
whereon its name is not so engraven, or issuing or authorising tlie 
issue of any doeiuneut of the coiiijiauy wdierein its name is not 
meniicmed in manner aforesaid, is liable to a penalty of Mfly ]>ouiuls, 
and is also jiersonallv liable to the liolderof any su(‘li bill of exchange, 
promissory note, cdjcque, or order fur money or goods for the amount 
thereof, unless iho same is duly paid hy tlie com pan}" (Section 63, 
Sub-section 3).- In tlie case of an oi-dei* for goods, the “holder^’ 

1 On the 0th Maroli, 1003, the maua^^in^ director of the Americfin Slate Mart 
and Wliarf Co., himitcd, waa lined £50 ami £36 KKs. costs for omitting to have the 
name of the company i>aintiul on iho outside of the company’s premises. 

2 In Penrose r. Mnrtyn, [IH.jSJ Ifi. B. & K. 400, which was decided upon a similarly 
worded clause nn the Act ot 1H50, the secretary, who had aecejitod on behalf of Ihc company 
a bill directed to the company, m which the word “ Limitcil” as part of its name was omitted 
was held personallj’’ liable on the bill, the same not having been paid by the company. 
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to "whoin. tli 0 person sig’ninpf is made liable by this Section is 
the person io whofn the order is ^iven.^ 

The name of a company sliould be correctly given in every 
detail. Jn tl»e case of Atkina r. Wardle ^ it was decided that the 
directors of a company were pei’sonally liable for the amount of 
a bill of (‘xcliange accepted by them as directors of the company, 
because, although the word “Limited” appeared in the bill in one 
place, the name of the company was not correctly given in either 
the di’aft or the accej)taiice. 

in an<»th(*r ease, wliere a bill contained more tlian the correct 
name, the direetoi’s were held personally liable,*^ but they escaped 
wliere the name of the company iiad been impressed w'ith a rubber 
stamp and ihe w'ord “Limited” liad overlapped, and did not 
appear on the l>ill,^ and the use ol th(‘ abbreviation “Ltd.” was 
held not to render the statement of the name ineoiTect.^ 

Ju ])etil ioning for the winding up ol a company it is important 
to state correctly the name of tlie eonifiany. Kveii slight erj'ors 
will render it neeessaiy for tlie pidilion to he amendeil, I'e-served, 
re-adv(‘rtised, and .again lu'oiight before the (\)urt.^' 

Til L Kl (.IM I Ul l» OjM’KU . 

This clause m ist be stated thus - ‘"The ilt‘f»ister(‘d O thee of the 
Company will ho situate in Kuglaiid” or “Scotland,” or “Northern 
Ireland” or “the Irish Ki-ee State,” as the ease may be.^ 
Nothing 1)0) ond tlie above may be given in this ehinse of the 
Mernoi-andnm of Association, as the full address (that is, the 
number of the ])reniis(‘s, tin* iianie of tlie street oj- road, and the 
town and eonntv) must l)e statisl in another document — the Notice 
of the Situation ol tlie llc’nistered Otliei' of tht* eom])any (Section 
02, Snh-secl ion 2) 

Kverv eoniiiaiiv must liave a ri'gistei’cd otlice, “to which all 
* . * ' . • 

communications and notices niav he addressed ” (Section 02, 
Suh-seclioii 1), and any writ, notice*, smiivions, oi- order is 
well served if Jt‘ft at or sent h^ jiost to such j*egistered office 
(Se(*tiuu llO); Inif service* of a summeins at any other place, 

^ Tivil SoiMC-o CV) Djx Tiitnc S(u^^•l^ i. e hnpiuiiii, | OU \ W . N. .11*1), ,10 T. L. II. 079. 

-[JHS9| .VH L .1. 15. '577, (»1 li. T. 5!!, nnd, on n|)])en1, 5 Tiniew L. K. 781.. 

3 Niimwui Steatii I’jpss I. T\1 pi. ( Is'iiJ 70 L. T 

^ DevnuUmp ('o t. l\ T. 1. U. .'‘ilo. 

5F. Sliu-oy A Co. f>. Wiillis. [1012] 100 L. T, GU. 2H T L 11 200 

• Tlio ShthiioI Uwfh e’o., Liiuiteii, Ll‘>07] V\ . N.'U. And sop 48S and 4H0, tvfra. 

'In whpio n coinimnv inlendcMl to cany on bnwiiiosh in W'lUea, Articloa have 

sometimes boon drawn wilh Ibis clause le'udiiifjr, “The Kej^nsteied Othco of the* e’ompany 
will be Hituate m U «//<■> “ As, howevei, Wales la deeined to he part of Kn^lanii, thus 
variation is inadmiseible lot (1) it is not ioco«Tiirttd b> the Act, and (2) it may place a bar 
to the company romoMiii* Us othce into Kii^’bind it it ahonld e\cr be desirable to do ho. The 
Statute does not permit any aUeiatinu in the Memoiandiiin of Association m this respect. 
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even if tlie company carry on business there, is insufficient.^ 
Any company which cari'ies on business without having registered 
the situation of its ofJice, or any change thereof, is liable to 
a penalty of five pounds for every day during which business 
is so carried on (Section 62, Sub-section 3). As to foreign and 
colonial companies see page 460, htfra. 

If, howevtu*, a company lias no registered office, service of notices, 
writs, and petiiions may be effected at an unregistered office.- Ihit 
in the case of petitions to wind nj> applicjition slioiild be made to 
the Court foi* directions as t<j service. 

The exact meaning of the words c:irrics on business,” which are 
contained in Section t)2, Siih-section 3, is doubtful; but the same 
section ex])i*essly says that ‘Sue/-// company /*‘//u// Imvc a registered 
office',’’ and for this ])ur]Jose “’carrying on hiisiness” seems to include 
issuing ])ro.spect uses, j'e(*('iving ap[>licatious for and allotting shares, 
and otlu'i' pi’eliminaiy matters.-’ A company should t lierefore register 
the situation of iis oHua* at tlie time tlic Memorandum of Association 
is registered, anil alter it al'U'rvvards if iiei'i'ssarv . Notice of 
the situation of tlie rogisli'red ofTicc, ami of any change ‘ therein, 
must l>e given to the Ih'^islrai* and rei'oj-iled hy him (Section 62, 
Sul)-s('et ion 2). 

3. Tuk ()iui:iTS OP THK Comi’Any. 

^J’iie Objects danse being the most important ])a,i‘t of tlie 
Meiuorandniu, gri'at (‘are should he taken tliat tlie objei'ts (d‘ the 
company (/,(‘. t he trade' oi‘ Inisiiiess which it is foi-med to carry on) are 
stated in the fullest and eh*arest nnimu'c possibh;, as the company cannot 
legally undertake any husincss not. authorised by its JMemoraiidum,^ 
and even t he fullest sanf^tion given by tlie sliai’diolders Avill not make 
valid any act which is outside the jiowersof the company. Directors 
undertaking a,ny snedi husincss may become pi'rsonally liable for loss, 
and the gr(*atcst ineon veiii(*nec‘ follows from (;oin[)aTiies having too 
limited ])ovvers. Jt is, indeed, (mstoinary to insert some general 

^ I'pHrks, (iiiustdii Tt'ti V. J{ichai‘<ls()7i, | r,)02j 1 K. U. UJ. 

= IJnti.sli Hiul ForoiA'-n Oas (J{Minratiui^ Appaiatuh Co., t W. U,. ntO, 12 L. T. 368 ; 

Foi'tmii.' I’cMip'*! MnnnjT (!(),, | 1S71 | lu Ki|. ’dtH). 

‘ iSiiio' Uio Aoti ot 19(10 111 any rasi* whoro a corij|iniiy ihsuos a proKpcclns to the puMie it 
TiiH.v nut coTniiU'iieo buwinosh or bo now T»u»ney until certmii rf<iuireineiit,s aio coinpbeii with. 
It can hcarcclv ‘*cari-y on” bu,siTu*.>s before it. “ ctanineneeN ” biiMucss; bnt il is allowed 
to iHsiJo Ks pro^pectiih and iruike proviMonal onitnicts liebirc! that date. * 

^ The Ue^isiinr aei-ejits any notice oi ehnni;e wlncb appears to bo in order. Souietnnes, 
•vhen tliero is a dispute as to wlio are the directois ot a ooinpany, ditlicultics arise aa to 
coidlictiiii.’- notices k-ivcm liv the rival bodies. There is no luovision sluiwiiu; what is the 
elTeot of an nnaulhonsed notico ^iven and actually rocoided by the UoKistrar. 

*J)urinfr tlie nar, liowevcr, iinv rouipaiiy, jiotw'ith.slandMiix anythinjf coidaincd in its 
Aloinoranduin, could cany on ” innnitions work ” iMunitions ot War Act, 1915, Section 16, 
and Munitions of War (ATnendniont) Act, 1!U6, Sect ion 9), 

“See Ashbury llailwiiy I'amairo Co. r. liichc, [187.1] L 11. 7 H. L. 653; Attoiney- 
iieneral r. Croat Kastorn Railway Co., 1 1S80J ."> A^ip ('a, 173. 


Hdi, 
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words, siioli as “ To do all such other things as may be deemed 
incidental or conducive to the attainment of the above objects or any 
of them.” It must, however, be understood that in the Courts such 
words will only be held to cover opei‘ations of a nature similar to the 
businesses previously mentioned, and will not iiiclude any wholly 
fresh business, 1 and, moreover, wide powers given in genei-al words 
will be construed as raei-el}'^ ancillary to the specific ohjoets mentioned 
in the early })aragraphs.~ unless thei-e is a ])rovision that each clause 
is to 1)0 read sepai‘ately and not limited by other })aragi’aphs, for 
it was lield lhat where there is such a provision express ])Owers 
given in the Memorandnm cannot be ignored even though they are 
very numerous and vai-ions.’^ The lijnits of the ])owers of a 
company’ and tlie effect of acts done outside such powders ai’e 
considered in Book IT., Chapter 111., ]>age ivfra. 

It was at one time not unfommoii to insert such wf)rds as 
“To do any otluM' l)nsineK.s wliicl) tlH‘ com])a,7)y may from time 
to time deltu’mine”; ])iit this form is ol)je('tionable, and, even 
if passed by the Registrar, would ])robal)ly be held of no effect, 
not being a statement of what the objects of the company 
are. Accordingly it is desirable that the Memorandum should 
specifically enuTnoi-a to all the businesses that the company is likely 
to undertake. Foi- instance, a mining com])any should take ])ower to 
constiMict railwa.>s, tranuNays, and canals, and not only t(; us(‘ them 
itself, but to let them out to others; and almost every company may 
with .advantage take jiowei's to ae((uii‘e lands' Jind build olliees oi‘ 
works, and to disj)ose of tlienn Similarly, a eom})any which lends 
money on mortgage should liave ])ower to develo})aiul tniai to account 
or im])rove any lands tbai may come into its ])ossesKion. 

What is to he siattal in the Miniorandinn is tJie “ ()])jeets ” of 
the compaTiy, and not tlie “ |)()wers ” undei* whicli thos(‘ objects 
are to be ea-ri-ied out. The 1-eason for requb-ing 1lu‘ stattanent of 
the objects is twofold; first, io ojiable the m(;ml)ej's to know in 
what class of business tlieir eonti'ibutions ajc to be utilised, and, 
secjondly, to enable ])ei*sons having dealings witli the com})any 
to know whether tliey may s.alely conlra(*.t with it, uithout 
fear of the tj-ansaetiou lieing liehl -to be ultra virva the 
cornjiany.'*' As e\])laineil elsewliero, a company lias, without 
express statement tliereof, all jiowei's iie(;essai'y for carrying 

1 London Financial Association v. Kclk. 2G Ch. I). 107. 

2 Gmnan Date Coffee Co., [1882) 20 Cli. J). Jiiii. 

® Anplod^iban Oil (\)., [1917] 1 Cli. 177; iirtinned ni the House of LordH nvh nom. ('otmon 
r, [1018] Arp. Cn. i>l 1, wlieie the iloiiHe lirld that the Certihcatc ot the lle^istrtir 

wB,B conelubive tliat the Act had lieen eoin])hed with, liut coiiimeiited adversely on the 
nmltiplinty of powers taken. 'J'lns nveiTulos Stephens r. Mysore Reefs (Kaiigundy) 
Mining Co., [1002] 1 Ch. 746. 

♦Cotmun V. Brougham, [1018 1 App. Ca. 514. 
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into effect its objects, but questions often arise as to whetber 
/a particular power is so far incidental to or necessaty for 
carrying out its objects as to be implied, and it has become 
customar\* to set out at great length in the Memorandum all 
the powers which it is thought the com} 'any can Y)ossib]y desire 
to use. This is not the proper function of the Memorandum, and 
it has been suggested in the House of Lords that the Registrar 
of Companies might refuse to accept a Memorandum on the 
ground that such a multifarious eiinmcratiou of objects and 
])Owers as is now common is a misuse of the ])!*ovisioiis of the 
Act.^ This course has not been taken by tlie Registrar, and it 
was Jield in the case hist eiti'd that if tlie Memoraiulum, stating 
that each clause is to bo rend separately and not limited by 
reference to other clauses, Jias bexm aecepled and registered it is 
conclusive that tlie cojiipany has all the powers set forth in the 
Memorandinn, liowever dissimilar they may h(‘ tVom what appears 
to b(* the main object of the ( omp.my. d'Jie (|uestioii of how far 
the Meinorandmii is conclusive as to tlie legality of objects having 
1 ’egai‘d b) the (hminion l^aw has been discussed but not satisfactorily 
determined^ 

'^JMiei’e are some objects wbicb must not lie included in the 
Memorandum of Association, or must, be excluded either expressly 
or liy implication ; for exanijile, a Shi])ping Company must not 
take power to run its vessels under a foreign Hag. Before 1921 
a (jompany could not. be incorporateil with a name implying that 
it ])i*a(dised Dentistry, because none but registei*(Ml dentists might 
do that,- but iindei’ The Dentists Act, 1921. Section 5, a liody 
corporate may carry on the business of dentistry ]>r()vided it does 
not (f.irry on in addition any business other lliau a business 
aiicilhiry to dcntisti*y and tliat a majority of the directors and 
all the opei'ating stall ai-e registereij dentists ; in tln^ case of 
sneb a company, t bei-efoiv, tlie Memorandum must specify only 
'dentistry and ancillaiy businesses as objects. 'A company taking 
general powers to elfect insui-iinces or re-insurances must, unless 
prepa<red to make tlie necessary deposits, specially negative the 
classes of assni'ance dealt with in 'Plie Assm-ance Companies 
Act, 1909, and 'Plie Industrial Assurance Act, 1928 (i.e. Life, 
Fire, Accident, Kmployers’ Liability, and Bond Investment 
business), or words to tlie following effect must appear as a' 
se])arate paragraph at tlie end of the Objects clause of the 

^ Howniiiu r. Secular Society, Linntoil, [1107] App. I’a. 400. 

' Howell V. ReariHtrar of .Joint Stock Compainos for Ireland, [lOOt'] 2 Ir. R. 034. Attorney* 
Ouueral r. Gooriro Sniitli, Limited, - Gli. .>21, where uu iiijunction wiis |,''raDtGd 

rcHtraiuiiiR’ the cornpnnv from taking' any name inipl.Mng that it, whh registereii under The 
Dentirtts Act, 1870. Oti the other hand “United Tuhlic Penial Service, Limited,” was 
allowed in R-ex v. Registrar of Joint Stock CompanieM, TlOlil 3 K. H. 1101. 
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Memoratidum : — “Provided that nothing herein contained shall 
empower the company to cari-y on the business of assurance or to 
grant annuities within the meaning of The Assurance Companies 
Act, 190J1, as extended by The Industrial Assurance Act, 1923, or 
to re-insure any risks under any class of assurance business to which 
those Acts apply.” The Registrar requires that any sub-clause of 
the Meinoivindnm contnining general power to transjact I’e-insurance 
business sliall be made specifically subject to this proviso. If that 
is not done, the cornj)any cannot be incorporated until an office 
copy of the “Certificate of Lodgment” of tlie necessary deposits 
witli the Payinaster-Ceneral of the Chanecjy Division is produced 
for filing with the other ncces.saiy pa])ers at the Registry. (As 
to Assurance Com])anies see Chapter iV., page 54 et acq.^ infra.) 

Under Section 9 tlie Memorandum can, with the sanction of the 
Court, be altt'red as regards its objects; but this ]*ight is subject 
to many limitations, causing much trouble and ex})ense, and the 
nece.ssity of making use of it should be avoided if ])ossible. These 
alterations and tin* exttmt to whi(*h they can be made are considered 
at prigt's 38 to 41, infrit. 

‘t. Tjik Liaiulity or Tin-: .M^miikus. 

Ii\ (hnnpanies Ijimitial l)y Shart's oi* l)y Cnai'antee tlie foni*tb 
clause must simjily stnte that “Tlie LiabilitA of tlie Mcmiliers i.s 
Liniit/ed." 3diose are tin* words eontained in tln^ forms given in the 
Thij'd Seluslule to the Act, and lliev should not. lie d(‘])arted fi’om. 
It is wrong to insei’t, as lias heeii done, “I'he Liahilitv of tlie 
Coiupatitj is Linilt.ed. ’ Sueli a variation, if passed bv the Registraj‘, 
niiglit ])i‘oduee results disa,st,rous to tlie mmnl)(*rs. 

hi Comjia-nies Limited by Ciia-i-antee foj*m(‘d under the old Aet.s 
the Memorandum contained no sueli clause, and ther(‘ is of course 
no corn's [)( UK hug clause in the JMcinoraiidum of a (hmijiany with 
Unlimited Liahility. 

Tin' most usual course is to frame t.he Memorandum of 
Association so as to limit the lia^oilily f>f eacli member or slnu'eliolder 
to the amount of tin' shares held hy him; the meaning of which is 
that at. no time can lie Ik' called iqion to qiay, either lor tlie jiur pose 
of carrying on tin' company s husiin'ss or*of satisfying* the eJaims of 
its credit ors, a lai'gi'r sum than I'cmains unjiaad on tin' shares Avliich 
at the time ol tlie call, oi- within a yea,r liefore tlie (ommencenient of 
the winding u]) ol the company, wei*e jvgistcrcd in liis naine.^ 
hor exam])lc', if a. membm' bold live shares of ten ]a)unds each, his 
utmost liability is fifty ])oiinds. AVlnm be lias paid a part, the 

IS nn exc'opiioii, liowovui. \Mtli n'jrHul to tlio liability ot meinheis ol liaiikiup 
comimiiies lnwinir pover to issiir hunk iiou-s. The hahihty ol' the Khureholdors in respeet 
to these is iniluniKMl (Act of ls71», SiM-tion «. Act of IDOs, Si-clion ‘.ir.l). See pH^;o 7(i, infra. 
Jhciv me no iinvnte hanks in J'nplmnl and ANales that now juisscss imte-issunig powers. 
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balance only can be recovered from him. Should he transfer 
his shares before the full amount is called up, his unsatisfied 
liability passes to the person who acquires them ; but a contingent 
liability still attaches to the original holder to the limited extent 
that, if the company should go into liquidation within one year 
from the time of his parting with his shares, he may be called upon 
to contribute towards the payment of any debts contracted before 
he ceased to bo a member, in the event of the existing members 
being unable to meet the liabilities of the company, and the person 
who has aciquired liis shares failing to pay up the amount of the 
shares in full. 

Under the provisions of Sections fiO and 61, however, the directors 
or managers may take upon themselves an unlimited liability, 
although the liability of the other iruMiibers is limited, this 
being similar to the distinction between general and limited 
j)artnei’s under The Limited Partncrshij'js Act, 1907. 

second way of limiting the liability of uiembers is by so 
framing the Memorandum of Association as to make each member 
guarantee a certain sum, which he can only be called upon to pay 
in the event of the company being wound up, and which will 
remain the same Avbatover his peemniary interest in the company 
may be. Associations of this kind arc called “Companies Limited 
by Guarantee”; but tlie remarks rcs[)ccting these are dcferi*ed to 
a later (diapter (see Chapter VI., page 76, infra). 

The following are the words of the Act (Scidion 1-6) defining 
tlie extent to which members and direcloi*s of limited companies 
are liable in the event of liquidation : — 

123.’' (1) In the oF ;i company hein*' woinul up, (‘very preKt'iit anti 

past member sliiill, subject to the provisions of tliis seetion, bo liable to 
contribute to the assets of the company t(i an amount suBieient tor payment of 
its (l(jbts and liabilities and tlio costs, charges. And expenses of the winding up, 
and for the adjustment of the riglits of the contributories among tliernsolvee, 
with the qualifieations following (lliat is ^lo say). ■ 

(i.) A past member shall not be liable’ to contribiito if be lias ceased, to be 
a member for one year or upwards bid'oro the coniTneneernent of the 
winding up “ : 

(ii.) A past member sliull not be liable’ to contribute in resjieet of any debt 
or liability of tln^ company contract (‘d aflt'r he ceased to be a member ; 

(hi.) A past nimiiber shall not be liable’ to contribute unless it appears to 
the court that the existing nieinhers arc nnahle to satisfy the 
contributions required to bo made by them in pursuance of this Act : 

1 Sub-soctions (i), (ii), (lii) npjily to C(jnipaiiip.s limited by giuirantee us well as to 
those lirnil.od by shares (Premier Underwriting Association No 1, [19i;iJ 2 Ch. 20). 

2 That is as a "contributory.” Ue cun be sued for iinpiiid calls wliich became duo 
before he ceased to be a member, for these had become a debt to the company while 
ho was a member (Ladies’ Dress Association v. Pulbrook, flObOj ii Q. B. 
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(iv.) In t.li« case of a company limited by shares no contribution shall be 
r(‘(jniro(l from any member excccdiiiir the amount, if any, unpaid on 
the shares in respect of which ho is liable as a present or past member*: 

(v.) In the cast! of a company liniitecl b}' ^imrantoe no contribution shall 
bo r(*qnired from any member oxceedinp^ tbo amount undertaken to 
be contribuled b}" him to the assets of the company in the event of 
its bein^x wound np : 

(vi.) Nothing in this Aet shall invalidate any jirovnsion contained in anj' 
l)olicv of insurance oi* ether contract whereby the liability of individual 
inembers on the policy or contract is restricted, or wliereby tbo funds 
of tlie company arc alone made Ijable in respect of tljo policy or 
contract : 

(vii ) A PiiTii du<i to any member of a company, in his charac-ier of a 
member, by 'vvay of dividtoids, profits, or otherwise, sliall not be deemed 
to bo a debt of the compjuiy, j>ayable to lliat mcmbiT in a case of 
competition betwrem liimself and any other creditor not a member 
of flic c()mi)any ; but stny such sum may be faktni into account for 
the purpose (d the linal adjastmeiit of the rifxhts of the contributories 
amoiq^ lliemselv<‘s. 

(2) In the winding'- up of a limitod company, any direcler or manap’er, 
whether ]>ast or pn'sem, whose liabdify is, in pursuance of this Act, 
unlimited, sliall, in addition t.o his liabilily (if any) to contribiito as an ordinary 
member, be liabh* to make a farther eoiitrd>iil ion as if lu' wei’e .at the 
commencement of the windinp' up a member of an unlimited company : 
Provided that— 

(i.) A pasi din'clor or mana^xei shall not be liablt* to make such further 
contribution if lie has c(‘as(Ml to hold oHice for .a U‘ar or upvuirds 
before tin* commeiiemeiit of the 'VMJidiu'x up* 

(ii.^ A pasi direci<*r or mami«;er shall not Ix' liable to make sucli furtlier 
contribution lu respect of any debt or liability of tlio company 
contracted after be eeased to hold oHice ; 

(iii.) Suliject to tbo articles of tlie company, a director or maimixer shall 
not bo liable to make •siicli further contribiit ioii niiU'ss the court 
deems it nec(‘ssar\ to reipiire that- contribution in order to satisfy 
the flchlM and liabilitu’s of ^tln; coiiijian\, and the costs, cliarj^i'S, and 
c\))ens(‘s of the NViiidinix up. 

(3) In the winding up of a company limited by jxnaranteo which has 
a share caiutal, every member of the eoiiipanv shall be liable, in addition to 
the amount iindertakmi to be contribiit(Ml by liim to the assets of the company 
in the event of its beinp; wound up, to contribute to the extent of any sums 
unpaid on any shares lield by him 

In the event of n (*oni])jiiiy iroiojo* into liquidation existing" 
inembers are placed upon the “A lust” of C^ontributorie.s. Past 
members who remain liable ai'e plac-ed on a separate list, commonly 
referred to as the ‘*11 List.” 


' Ihus u here hlaireb hsvo l>cen forfeited and re-sold jut.vinent by the orij^mal owner after 
forfeiture relieves the piircliitsor from liability (Riindt Uohl Mining Co , [1904.] 2 Ch. 4«8). 
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The limitation of liability protects members from actions brought 
in England by foreigners in respect of business done in countries 
where limited liability is not recognised.^ 

5. The Nominal Capital. 

Jn Companies Limited by Sliares the capital must be divided 
into shares of a certain fixed amount, and a statement to that 
effect included in the J\lemorandnin : o.q. “The Share Ca])ita] of 
the Company is Ten Tlioiisnnd Pounds, divided into Ten Tliousand 
Shares of One I’oiind encli.” 

In Conij)a]iies Limited by (liiaraiitee or Unlimiled there is not 
necessarily any ea])ital. Ibit if tliere is such a cn])it.‘d, it is, in the 
case of a Com[)any Limlied hy (Inarantee and regisftnrd before the 
1st .lanujiry, IWOI, or in the case of an Unlimited (.\)mpany, stated 
in the Articles of Association only (Section 10). In the case of 
a Compnny Limited by (Guarantee 3*egiKt(‘red siiice the 31st 
Deceinbei*, 1900, the capital (if any) must be Htat(‘d both in the 
Meniornudnm and Aidicles of Association (Se(‘tions 4 and 10). Any 
provision dividing th(‘ iindcrtahiug of the company info shares oi\ 
interests aniounts (o a provision foi* a cajiital dividt'd into shares, 
and accordingly brings into operation tlie j-cqiiirement that the 
ainouni of the eapital and number of the shares are to be slated 
in tlie M(nnor*audinn of Association (Section i^l). 

If it is intcndeil that part of the shares in the original eapital 
should have coitsiiii privileges or conditions attached to them, the 
jiarticalars may either be given iii tlu* clause of the iMemoraiidum 
specifying the amount, of the ca]>ital, or the Articit*s of Association 
may define the rights of the Auirious ehusses of .sharelioldcr.s. 

If is eouvenieut to take powers in the Memorandum to issue 
shares willi prefei'red or deferred rights. It was formerly held that 
unless such jiowcrs uere taken at tjie iiieeption of the company 
they could not be subsisjueiitly aecpiii-ed. It lias, hoAvever, been 
deeided in tlie Court ot A|)p(‘al tliat a company can at any time 
take thes(* ])()wt‘rs- unless the IVIemoraiidiun of Association cxjiressly 
sti]>ulatcs othcT'wisc ; but it is as well to sliow on the face of the 
IVJemorandinn that it is intended tJiat the ])ov\ei\s may be exercised. 

Tf the Memorandum defines tlie respective rights, they (‘annot 
snhse(iueut]y be varic'd ’ \^ ithout tlie sanction of the Court, in 

a proceeding under Section 45 or Section 120, nnh'ss the Memoranduifi 
also confers poweis to alter sucli j-iglits^; and if it refers to 
contemporaneous Articles as declaring the rights, it seems that this 

^ Riwdori Iron ami J.ocoinolive Works r. Fiiinus.s, LJUUlJJ 1 K. 11. 4.t>. 

■2 Andrews v. Ons Meter Co., [1897] I Ch. 3(11. 

® Ashbury v. Watson, [188.y| 30 Cli. I). 37fi ; but see lufra hs to the efToct of Section 120. 

* IJ jidorwooil V. Loudon Music Halls, [lUOl] 2 Cli. 309; Wolsbach liicandcecont Gas Co., 

[ lOOiJ 1 Cb. 87. 
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makes the Articles for the purpose part of the Meinoraudum and 
therefore unalterable, but not if it refers to such rights as the Articles 
of Association may from time to time confer.^ As companies often 
desire to vary the respective rights given to diiferent classes of 
sharehohlers, it is wise only to take powm* in the Memoi’andum 
to issue preferred, ordinary, and deferred slisres, nnd to leave the 
declaration of the riglits to he at<aclicd to such slnires to the 
Articles or subsequent s])eeial resolutions. 

Power is often taken the Memorandum Artiides to 
modify tlie rights of the i-espt*ctive classes of sliarcholders 
witli the sanction of an extraortiinaiy resolution of the 
holders of shares of the class affected, Jind tin's power has 
frequently been acted upon. Put a power to “ modify ” I’ights 
cannot be used to extinguish rigid s without giving anything in 
jdace of them.- Where i ho rights are eonferiud by the Articles 
only or the j)ro[)osed altcu'ation does not afleet the })rovisions of 
the Meniora-ndum, i(- is not necessary to havt* i’e(M)iii‘se to the 
procedure re(|uirod b\ Seel ion do in eases where prtd'i'reidhil 
rights conferred 1)\ the Memorandum are to be varied.-’’ 

Since the Ael of ld07 d has become ])ossd>le to vary the rigld-s of 
ditf'eront ch'tsses of sharehohlers, men v Inui ])owers for tins purpose 
have not been taken in the Afemorand niri and Aidieh's, and this 
will bo so even if the rights are stated in the Memoj’andgm but 
such a vaj'iation will r(‘<|uir(‘ llic sanction of the (h>in’t, whi(di may 
refuse its approval if Ihe arrangement is not in all resp(‘ets fair 
and desiral)le. ^fhe method of (‘fleeting the \ aviation wdl l)e by 
proceeding iindei’ Section 120, nldch adopts and extends the 
jirovisioas of 'JOie .loiid. Stock (h)mpanies Airangenieid Act, 1870, 
making tlieni ajq)lieal)le wlien t h(3 company is not in li(jnidation. 
Tlie method ol ])i’(>(*(‘(lnre will he found kcI oid in tl)e ehaptei' on 
Rkconstkcction (]K»ge ()2(), lufr(t). Kxee])t in the ^^’ry limited 
ca-ses nderred to in Seel ion t.> (.see titfra), all that is necessary 
is a three-(|iuirt ers majority of tlu' hohb'rs oi the (^lasses of sliares 
affeeted ])reseTd- oi* ie])iesented * al separafi) meetings cjilled by 
Order of the Cinirt, and the sanction of the Court. A view 
which at one time prevailed llial iu all rases alTecliug the rights 
of Preference Shareliolders the re(purein(mts of Section l.“> must 
be observed is not (^oiivct. 

Ibere seems no reason why a fair aiTangenieidj altering the 
respective rights of pr(‘lerenee, oi-dinary, and deferred sbarcdiolders 


^ (lollnis i. llirninif^auiiu Urewonrs, [Iswil l.-. Times L. R. ihO. 

2 dill r. An/:oiia (.’opj»or C'd., riOOJ J Court o1 Sp.sh., 2 i'\ 8W. 
a Austrnlitiii Estntes Co., [1910] l Ch. Ill, ralnce Holol Co., 11912] 2 Cli. m 

* He J. A. Nonlber^r, Limited, [lUl.-iJ 2 Ch. W9. 

* Schweppes, Limited, [19111 1 (-'b. 322. 
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wliich has obtained the support of majorities of each class should 
not bo sanctioned by the Court and made binding on all parties 
concerned under this section. It has been held in the Court of 
Appeal that any scheme which is an “arrangement’’ may be 
sanctioned under tliis section, and it is not necessary that there 
should be something analogous to a “compromise.”^ 

There are fui'tlier provisions contained in Section 45 that a 
Company Limited by Sliaros may by special resolution, confirmed 
by an Order of the Court, modify the (jonditions contained in 
its Memorandum of Association so as to leorganise its capital, 
whetlip]’ by the consolidation of shares of different classes or 
by the division of its shares into shares of different classes, 
provided that no preference or sj)ecial pi-ivilege attached to or 
belonging to any class shall be inferfei-ed with except by a 
3 ‘esolution passed by a majority in number of shareliolders 
holding three fourihs of the capital (/.c. the issued capital) 
of that (ilasK, and eonfirrned at a meeting of shareholders of 
that ehiss in the same manner as a special resolution is required 
to he confirmed (i..e. by a bare majority of tliose ]>reKeut or 
re])resented at a ]»r()perly (umvened meeting) ; and it is declared 
that ev'ery resolution so ]>asKed shall l)iiid all sluireholdcrs of such 
class. 

Tlio provisions of Section d*5 fui* binding pi‘efei*eiice slinre- 
holders ]‘e(]uii‘e a, bare majoi-ity in number of the shai'choldors, 
but the majority must re})resent three foui’ths of the total capital 
of the class, not three fourths of those ])resent or re])resented 
at the meeting as in tlie ease of a special resolution.- ’J'his 
pi'ovisioii does not. a[)j)ly to eases where the ])refereiitial rights 
are (stmferred by the Articles and not by the iMemoi’andum,*^ and 
where an alteration gave ])refer(‘nce sliareholders a light to parti- 
cipate ill surplus protits ratcahly with the ordinary shareholders 
it was held unnecessary to hold a separate meeting of the 
<ii‘dinai‘y shareholders.'^ An alteration such as is icforred to in 
Section 45 cannot he carried oift under Section 120 ahine — i.r. 
vvitliont- regard to tlu* sjieta’al jirovisions of Seetiou 45.^ Hut if no 
consolidation of sliares or division of shares into different classes 
IS involved Section 45 lias no ajiplication,^ and a mere increase 
of the number of shares of an 3 ^ class does not alter the rights of 
the class within the meaning of either Section 45 or 120.^ ' 

' (Jiuirduiu Ayhumiu’o Co., [_IU17J I Ch. Wl. 

■‘Foiicur A. Co., [ lOMJ W. N. Ki, wliicli iiIho shows that the resolution must bo at 
a meeting nml that proxies mH;y l>o used. 

'* Australian Kstatos Oo., [11)11)] 1 Ch. 'IrM. 

♦Stewart Pi-ecisuui Carburettor Co., [IDiaJ .50 S. J. 413, 23 T. L. R. 335. 

^ Doochtirn Gloves, Limited, [U)13J 1 Cli. 220. 

* Schweppes, Limitod, [11)1 tj 1 (’h. 322. 
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Section 45 presents some difficulties. The earlier part is 
confined to “the consolidation of shares of different classes” or 
“ the division of shares into shares of different classes,” the 
former of wliicli is hard to understand, but the latter is a 
comparatively simple matter. To consolidate 50,000 i)reference 
and 50,000 ordinary shares into 100,000 ordinary shares would 
simply be to de])rivc tlie preference shares of theij* i)riority. 
Possibly this is intended, tin; safep^nards being considerable, for 
on the occasion of a reduction of capital it has been not uncommon, 
after reducing the amount of the ordinary shares from, say, £10 
to £d, to make them raidc ecjually with tlie ])reference shares (or, 
as it is ciiIIlmI, to “unify” the stock), acting under powders to 
modify contained in tin* Articles. It may bo tliat the intention 
of the Act is to make* such a jmoceeding possible in all cases 
wdi 07 *e the s])ecified majorily aj)proves and the Court sanctions the 
arrangemcTil . 

A\^hen any such consolidation oi* divisioji is sanctioned by ojder 
of the Court an office copy of the Order must be fihul w'ith the 
Registi’ar vvitliiii scyen days after the making of the Ord('r, and the 
resolution will not take eHVct until the (*oj)y is tiled (Section 45, 
Sub-section 2). 

If tlie Mcmonoidnm or Articles allow, a company may at any 
time increase its capital to any extent, as ex])iaiiied in Hook 11., 
Chaptoj* VI. (see p«‘ige 420, iiifra). The inci'cascd capital may be 
divided into shares of a greater or less value than those wdth 
w’hicli the. company w^as oj-iginally j*egistered. 

The earlier Conqianles Acts treated tlie capital of a company 
as a single item, and took no account of various classes of capital, 
although in ])i’actic(i it- has ahvfivs been very common foi* conijianies 
to have two oi* more vai ietic's, such as Ordinary, Preference, Defci-red, 
and Pound(‘rs’ Shares ; while railway and some other coinjianies 
have also (Inarantced Shaics or Stockd and sonietiiiies divide 
Profeivnce into First, S(*cond, and Third Preference. All these 
differences aiv matters of arrangement, and a company ca-ti attach 
wliatevei* J'ight-s and pi'ivileges it ])lcascs to one class of shares, 
and postpone anothei’ class. In the ahsence, how'cver, of express 
provisions to the conti-ary, the la>v treats all shares as confeiring 
equal riglits. 

The Court will, in a ])ro])eily constituted proceeding, declare 
what are the respective rights of classes of shareholders, but 
sometimes rcipiii-es tJnit a meeting of the class affected shall be 
held to appoint a member to represent it.- 

1 A company caimot, without statutory authont.v. pruavnutce tlmt ilividoDils slifUJ be paid 
where there are uo jirohts. 

‘-Moifriin’s Brewery Co. v. (h-osskill, [ 11K)2] 1 Cli. 898. 



THB NOMlNAt CAPlTAL.-^PRKPEftENCE SHARES. 


27 


Money raised upon debentures is not part of tbe “olkpitar* of 
the company, but is a debt due from tlie company, and the amount 
should not be set out in the Memorandum as part of the capital. 
Such money is often called “loan capital,” and payments made 
out of moneys raised on debentures must be treated as paid on 
capital account. 

The capital of the company can be increased by the company 
itself ; but in the case of (?omj)anieH Limited by Shares, and also 
in that of Companies Limited by Guarantee re^^istered since the 
31st December, 1900, it can only be reduced by an Order of the 
Hit'll Conri. of Justice eonfirmini' a special resolution of the 

com[)any *-a matter invol vin"* considerable delay and some trouble 
and expense. 

The shares of a coTn]»any formed under the Companies Acts 
cannot he issued at a discount (iliereiii dilTei-in^^* from companies 
formed subject to ^JJio Companies Clauses Act, 1845^); nor 

may they he issued hy way of a bonus or li^ift ; but they may 
he issued at a pi'emiuni. A conirnission may, however, be paid 
on the issue of shai-es in tlie cases ,^*overned by Section 89 
(see ]>a<’*e 158, infra). 

Th(i nijuiner of the issue of shares Avill he dealt with in 

Chapter IX. of this Look I. (j>ae‘e 171, infra)., and alterations 

of ca])iial by increase or reduction in (3iaptor VI. of Look II. 
(pa^e 420, infra). 

Frefvrencv Hh a res. 

Prefei'cnce shares may eitlier (a) give a jn-eferential i-ight only 
as to dividend, oi’ (l?) give a prefeivntial ]-ig-lit l)oth as to tlividend 
and to the i-eiiun of capital. In either ease the ])referential 
dividend may be cumulative, oi* it may l)e payable only out of 
the proliis of eacli year. 

It will be obvious that preference shares bear the same relation 
to ordinary that oj*dijiajy shares do to deferj-ed, and that an 
identically similai* arj-aiigemenl. juay be expiessed by saying either 
that one set of shai-es irceives a dividend in ])referenee to the 
others, or that the lattei- shares have their dividend defeired to 
that of the first named. 

Whatever })refercnces or jmstponements are intended to be 
created should be clearly expressed in the Memorandum or Articles 
(if the original capital is divided into dilferent classes), or in the 
special I’esoluiion authorising the issue of preferred or deferred 
shares, and also in the pros])eetus inviting subscriptions for the 
shares. It is also important to oxpi*ess clearly what are the rights 
of the various holders in case of a Avindiiig up. If the ordinary 

’ Statham v. Brighton Marino Palace and Pier Co,, [1899] 1 Ch. 199. 
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or defen’od. shares are not to i*eceive the whole profits after the 
preferred shares have I'eceived tlieir dividend, it is necessary 
to specify how the i*eserve fund, which is an accumulation of 
undivided profits, is to be dealt with. It is also desirable to 
deal expi-essly with the premiums receivable upon shares issued 
above par.^ 

As stated on pages and 24, supra, Sections 45 and 120 
enable companies to effect arrangements varying the rights of 
classes of shareliolders.- Apart from these powers, if the rights of 
preference shareholders are determined by the Memorandum they 
cannot subsecpiently be varied,'^ except where such variaiion is 
contcm})laied by the Memorandum itself but if only stated in the 
Articles, and a power is given to a majoi'iiy of Hie class to enfoi-co 
a variation, the minority will be compelled to submit, as, for 
instance, Avhere ])rcference shareholders under such a ])Ower 
suiTCnder iheir right to ai‘j*ears of dividend. A clear case must, 
however, be ma.de out by those seidviiig to enforce the alteration on 
their Fellow-members,** and a. ])ovver to modify rights does not entitle 
a majority t.o (extinguish sucli rights. '5' How far* they may be varied 
under the statutory power* to alt.(‘i* the Ar*th*les will depend upon 
whether* thei*e is a nniliaci that the hokh'rs shall have the actual 
rights e(mfer*t*ed.^* If the matter de])ends on the Ar*tic]es alone, 
the eoin|)any may take ])owei* hy S[)ecial r*esolnt.ion to effect an 
alt(n*ation (sev page 45, Infra). 

Pi'ovisions in ilu; .Memoi-andum and Artielcss or* in t]i(‘ terms of 
issue of p!*el(‘rerice share's wliich give the lio]der*s a pi*efereuce in 
regar*d (o dividend do not give a preference in regard to the 
division of ea[)ita,l unless it is e\])ressly mentioned.^*' Pei’sons 
subscribing for* or ])ur'(*liasiiig prcf(u*eiice sliai*es should protect 
tliemsclves by imjuiiing what tbeir rights will be in the case of 
a windrng up; otlici*w isc, ujxm ;i reconstruct ion (sf tlie (*ompany, they 
may Ini reduced to the position of holders ot oT*diiiary shar*es.^^ 

IF the Memoiariduni oi* Ai*tieles declare that the pi*e(er*ence 
shares confer a prefei*en(*c in the* winding up, trr that the sur^jrlus 

' Tins |)roini inn 1 .S, m snnie wnso, jn’olil, w Inrh iiuiy Ix' ilW idcd jis diMdi'iid (llonro & Cu., 
^1904] ‘i (’ll. 2()S) ; Imt tins odium* is nmlcsimlilr. 

- SohwL'iipos, Ijinnl, od, I 191 ( ] 1 (’h. 

“Aslilmry r Wiitson, [IhHriJ .jn (*li, 1). 970, 

* Undo] wood t. liDiidnn Musio Halls, | lOoiJ :i Oh. 9051, W'^elshnoh I noun do. scout (aiH Cn., 
[lOOij 1 (’h. M7. 

® Obnn and vValtiUDiv (UouliMit Uistdlorifs, [ UXU j (’«,iirt nl ,Soss., r, K. 1141. 

* Simpson V. I'nlaoc Thoatro, [IHIMJ 1) 'I'linos L. U. I7(» 

" (Till r. An/.omt Ooiifior Co., | lUOlJ Oonit of Sess., 2 F. sri. 

«Soe llniloA V. Untisli Eiiunahle .\.s.sinanop (_:o., [ll)()t| 1 Oh. 974. Tins case was 
revereed in the House* ot I.orda, lllMHl] App. (’a. a.I , hut 1 ho proposition that “ a company 
cannot hy altcniiff its .Articles ju.sfcity a hreiioli ot contract" is rocoj'niHed. 

3 Allen t'. (jold Roots of West Afiioa, [ KKKIJ 1 Oh. (iOli. 

Be© Driltlold Gns Jai^flit Oo., [18fWJ 1 Oh. 451, and next note. 

“ Griffiths r. rafxet, [1^77] 6 Ch. D. 61 J ; Ihrch i. Orojiper, [IHSOj U App. Ca. 528. 
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assets shall he applied first in repaying the preference shares, hut 
do not further deal with the ca])ital, there is a difference of judicial 
authority as to whether the prefej*ence shai’choldei’s participate 
in any surplus after repayment of the oi-dinary capita,], Rwinfen 
Kady, J., Astbury, J., and Eve, #1., having held that tliey do,^ and 
Sargant, J. (relying upon the case of Will v. Uni fed Lankat 
Plantations-) that they do not,'"' Eve, .L, in the Anglo French 
Company’s case, saying, “ Does the provision in the bargain 
])roviding for wliat is i,o hap))en in the event of ihe assets being 
insufficient to rej)ay the capital operate to ])i‘ccliide the preference 
shai’clioldei's in tlie (‘vent of the assets b(‘lng more thaTi sufficient 
to repay the capital fi-om ])aj‘ticipating in the excess ? I see no 
reasf)n why it should do.” If the prefci-cnce ca})ital is repayable 
‘‘ with interest,” this means Avitli interest from the date of 
winding up, and any snrpins from the sale of assets Avill be 
treated as capital.^ 

AVliere the Ariieles declare that the prtderenee sliareliolders are 
to l)e paid, in a winding nj) “ari^'ars of the prelVienee dividend” 
thei'e will be no sueb arj'oars if the preferenee dividtmd waa 
payable out of the fmotits of each yea?*, and there wore no ])rofit8 
bef()r(‘ th(‘ winding up,^ and Swinbm Early, J., lield the same 
in the (;ase of (mnnilativc dividends”; but Neville, J., in a case 
Avliere tlie value of the assets rose after t lie licpiidation, disputed 
this proposition, and held that in the case Ixdoi'e him there 
were protits, and the ])ref(‘rence sbai-eholders vfa-e entitled to 
arrears as from the date of issue to the eommeneement of the 
winding np.^' and P. O. liawi’enee, ,1., held that although there 
wen* no jmotits, arreaivs of dividend” mea,nt tlie delieieney in 
tile Mivideiid of ten ])cj* ceiit. j)ei* annum which the prefei'enco 
shareholders wouUl have been ('iititled to receive if there liad 
been protits." The (pa st ion must be (‘imsidered doubtful until 
the Coui-t of Appeal decid(‘s it. It has been held that profits 
earned after the winding up has commeneed are divisible as 
capital.^ 

If sliareliolders are by the Articles entitled onl} to dividends when 
declared, a invferenee shareholder cannot after liquidation claim 
jiaynient on tlie ground tJiat a dividend might have been declared.® 

’ Kspuola Ltujd Hiid Cuttle Cti. .N*). 2, riaoilj 2 Ch. 1H7 ; Fraser & ClialniOTs, Limitedt 
[1919 J 2 ('ll. 7."i ; AiiRlo-Freiieli Miisie ('o . 1 1921 ] 1 Cli. 3H(i. " 

“ Will r. lliiiLod JiMiilvMt I’lant.HtiDMs, [1912J 2 ('h. 571, [1911] A]>i). Vn. 11. 

•* lifi Natuiual Telephone Co., [lull] 1 Ch. 75.i. 

* KhihioIii Uind and Cattle < !o. No 2, [1999J 2 ('b. 1H7. 

- W. J. Hall (’<)., [ 19(I9J 1 Ch. 521 

®Now (’hineso Antunoiiy (hi., [1919] 2 Ch. 11.5. 

" Siirmwlxilv Atcncultural Ehtates, [ I92i)j 1 (’h. 5(1.'! 

Hishop i'. Smyrna and Cassaba llailwa.v No. 2, LlS9u] 2 (’li. 59(1. See also Anriitape, 
[1892] 2 (^1. :ik;. 

» Odessa Waterworks, [1991] 2 (-h. 19(> n. 
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A declaration that tlie x)rofits are to be applied first in paying 
a .dividend on the ])reference shares, and secondly on the ordinary 
shares, gives the ])reforence shareholders a cumulative dividend, ' 
unless there is some other Article which shows that the profits of 
each year are to he distributed among the preference and ordinary 
shareholdei's on the basis named-; a doclai*ation that a x>Teferential 
dividend is to bo i>aid ‘‘out of the net ])rofits of each year*' and 
after such ])ayment a dividend on the ordinary shares, does not 
give a cumuhitive dividend.-'^ The Articles will on this point, as 
on others, ho construed as tliey stand, and the ffict that the 
company is a reconstructed one and that the word “cumulative” 
found in the earlier Articles has been struck out Avill not affect 
the decision of the (h)nrt in a clear case A 

If the Artich's sim])ly declare that cej-tain shares are to 
confer a right to a cumulative pi’cferential dividend of ten ]>er 
cent/., this ]s a, 11 they will be ent-itliMl to j-eceive ; if it is 
intended they should luive any further participation in ])]‘ofits 
their right must be ev])ressly stated.’’ 

A right to a div'idend of a fixed amount, say ten jicj- cent., 
is subject to deduction therefrom of the approju’iate amount by 
the coni])any of income tax.^’ The coiujainy deducts this tax at 
the rate it has to pay, and the shareholder, if entitled to be 
assessed on a lower scale, must apply to the Commissioners of 
Inland Heveuuo for a i*elurn of the (*xeess. 

]*riina fade such documents as debentures, jiolieie's, and, it is 
submitted, pn'fei’cmce and other share cei*tificati‘s, expi’css all the 
rights of the holdei*s, and the ])ros[)ectus cannot be looked at foi’ 
the pui’po.se of interju-c'ting tliein " I'his I’uh* as to int.e]’])retation 
does not. howt^voi’, exclude pi’oof that the pros])eetus did, in fact, 
contain ])art of the contract, or constituted a binding collateral 
contrae.t.^ 

Sometimes, by the ju'ovisions of the Articles, the lioldei'S of 
pref(u*ence shares are ])reelnded from voting in res])ect of sueli 
shai'es,’’ hut it is dtjsii“al)le that tlu'V should Inive the ]’ight to vote on 

1 \Vol»b r. IChi’U', fls?.*) ] K«| , KimUm », (’oIcn niid M. li. Foster it Sons, [llKHiJ 

W. N. U>7 , Uciii.v r. (JkmI- NoHlierii FiiiihMn , ( |S17J i ])u’ (i. & .1. tiOO. 

“ Adaii’ V Old Uii'ilimdls 1 ii.stillei > , [ IDOH | W. \. 2\. 

asiaplewr. Fu.sM.ihii f 1H1M5 J 'J ( '1,. , Adnii r.Old Huwlnniil.s Uistillery, [ lOOH ] \V.N.24. 

* FoKtur r. (U)le.s and M. li. F{J^tt•T A. Soils, [IIMK;] W. N. 1()7. 

* W'lll V. UnitLMi JjiiTikiit I’linitiitioiLs ('o., [1JU2] 2 ('li. 57], [IDM] App. ('a. 11. 

« Attorney- (Jenernl r. Ashton (las Co.. jUMMil App. (’a. 1(> 

' (aiuapro Noith AVest ((ninaiieH Co., [IMDH] I Ch. 2«;j (whicdi rolared to an issiie of 
flehentiiros) , Tewlvcsliury Cas Co., j J(M2l I Ch, 1; linti.s}i Fipntiihle Assurance Co. v. Daily, 
[1006] App. (’»». at jiajifeH Its tt» 11 (which related to an insnranee iirosiiectus). 

“Jacobs r. llatavia Ac. Triist, [1021] 1 Ch. 287; [J02IJ 2 Ch. 320 (whicJ) rolatod to an 
issue of short term notes). 

Such a provision seems to he valid and a resohition lor reduction of cajiital can 
bo |)asSi(‘d in their alisenoe (lie Mackenzie & (Jo., [101(5] 2 i'h. 450). 
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any question directly affecting their rights or interests. Occasionally 
the Articles contain a further provision that preference shareholders 
shall not be entitled to be present at general meetings in respect 
of their preference shares Such a provision appears to be lawful 
where the preference shareholdej*s have no right of voting. It is 
to be observed that Section 114 confers on the holders of pi'eference 
shares (and debentures) of public (‘om])anies regi.stei*ed after the 
30th June, 1908, the same right to receive and inspect balance 
sheets and the reports of the auditors and other i-epoi'ts as is 
possessed by the holders of ordinary shares. 

Sometimes it is desired to i.ssne new shares taking prioiity 
over preference shai’cs which have already been issued. Wlietber 
this can be done against tlie wishes of the lioldci-.s of the 
original pndei'ence sliarcs will depend upon the bargain that was 
made with them at ilie lime their shaies were issued, and to 
doteimine the (piestiou cartdul attention must be paid to the 
provisions of Ihe Mcmiora.ndnin and Articles of Association and to 
tlie foiTU of tlie share cerl ificate. If it ap])ear that a p]*oniise was 
made to tlie holders of jirefereuce shares that tlieir rights should 
in all circiuiistances come first, they cannot be ])ostponed^; but 
if the ])reference shares were issued subject to the right of the 
company to issue fivsli ca])ital having “such pi-efei’cnces and 
pi'ioritios as shaJl be agreed upon ” or “ on sncJi terms as the 
(joinpany may (l(*t ermine,'’ then tlie original preference sliares may 
be postponed." 

If sliares are issued as pivferemje sliares when there is no power 
to do so, oi* in an irregular maunei*, tlie suhscribers are entitled to 
have /die money tliey Inive ]>aid for tlie shares returned and are 
m*editoi*s of the company.” 

Profits may be applied, after ilie sanction of the Court has 
been obtained (tliis being a reduction of capital), in paying off 
preference shares.^ It was licld by the (/ourt of Appeal in 1873 
that holders of existing shares might surrender them and 
receive in excdiangc new shares to an eipial amount.*' This 
was disapproved liy the Court of Appeal in 1902 in a case 

> Jttnien V. lluena Vi'titiira S.VDflioatL*, flSOfiJ 1 (’li. at j)ajfe ‘tOO, AVelLori v. SalTery, [1897] 
Ai>i). Ca. at paure 'Mi. , 

- Pul brook V Now CumI Si’rvico Co-operatioii, 1 1878] 20 W. E. 11 ; UiKltn-Avooil r. Loudon 
Muaic Halls, LUUM] 2(-Ui. :i09 , comparo Allen v. Gold Reels of West Atnca, [IIKW] 1 Ch. 656. 

’’ London and New York Investment Corporation, [18U"»] 2 Cli. 860 ; Waverlcy Co. 
V. Baunormiin, 26 Court Sess. Ca., 4tU Senes, 16G. Clomp. Home and Foreufu Investment 
Corporation, fl912j 1 Cii. 72. 

♦Jlicido Pier Co. ’a Case, [1891] 2 CJh. 351. 

'Poasdalo’s Case, [1873] 9 Cli. 61, followed by Stirling, J., in Kichbaum v. City of 
Chicago Grain Elevators, [1891] 3 Ch. 469. 
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where the Rurrender involved a reduction of liability,^ but 
Warrinj 3 ftt)n, J., followed the earlier authority in a ease whore 
no redueiion of liability nrosc.® 

F(>fni(Icrs\ and I hf erred Shares, 

Founders’ or nninayfenient shares a eonsiderable lime ago came 
a good deal inio fashion, ^^hey are not, howove?*, now held in 
much favour exee])t among eom])auies of a speculative charactei-, 
flucli as mijiing and development eomjmnies. They ai-e, in fact, 
only deferred sliares, recei\ing no dividend until the preference 
and ordinary shares liave beoji paid a dividend at a specified 
rate, the amount varying according to agreement. The founders’, 
management, oi* defenvd sliares are UMially few in number, and 
when tin' sni'jduh profits are large they become veiy valuable. 

The practice is to use such shai-es to remunerate the promotci’s or 
fouiulei’s of th(‘ c()m])an}, or the undei-wrifi'is of the sluin' capital, 
who art* allotted fouudei's’ oi* deft'rrt'd shares of a small nominal 
amount, but entith'd to take (say) ludf the net pi’ofits after 
a specified dividend has been paid on the urdinaiy shares. If, c.f/., 
there are only oOO fonndc'rs’ oj* defend'd shares of £1 (*acb, and 
thei‘(* aiv sev('ral thousand pounds surplus ])]'ofifs, to half of which 
the founders an* entitled, it will b<* seen that for each ])ound 
subscj’ibed the founders i*(‘ceivt‘ somi* iiundreds percent., and to this 
they look as part ol their com])ensation for founding and floating 
the com]»an\. St)metlm('s, as an induc(‘uient to the public to 
subsci'ibe, one foumh'is’ oi- defeiTcd sluuv is olTei’(‘d for every 
hundred oi-dinarx sliares taken, the largt'r shareholders thu.s 
getting a second ainl contingent intei-est in the ])rotits of the 
coiujiany. 

Sometimes it is attenijited to evidiangi* foundei’s' or defcn*ed 
sliares lor a lai-ger nominal amount of ordiiiari sliaivs, but tin's 
is in the nature of issuing the onlinary shares at a discount, and 
is not hiANful.' 

The (*\istence ol louiah'rs’ or deh'i'i’C'd sliai*(*s of coiii'se diminishes 
the A'aliie ol the ordinary shai'cs, as in flic casi* of large profits a 
considerable projiortion is taken In the holders of founders’ or 
deferred shares. It is also an objection that they often create 
dithcnllies in tin* (*ase ot a rt*consti*nction of the company. Anothei* 
objection to such shai’cs is that in Neai*s of great pi*os])erity they 


lUollpiliy t. RowIhimI and MarwociJ’is StpaiUhlnp Cj)., [1902j U (di. 14. 

-iTtowell Jolm liowull vt Sons, [1912] 2 Ch. (Ja{). 

3 Devolopmeiit Vo, of ('tmtrMl »nul West Africa, [1902] ] Cii. 517. See also Auglo-Freucb 
Exploration Co., i 11M12J 2 Ch. H4,'). 



THE DECLARATION OP ASSOCIATION. 


39l^ 


absorb all the surplus profit which prudent traders would carry 
to reserve, so that in bad years the company has no accumulation 
of profit to fall back upon. 

Where additional sliares are issued at a premium, the founders 
often claim this premium to be profit, and demand their proportionate 
share ^ ; but this is undesirable, and the Articles should provide that 
in such a case tlie premium shall be carried to a reserve fund and 
not be distributable as dividend. 

In the Stock Excliange ofiicial Daily List the companies 
which have issued founders’ or deferred shai-cs are indicated by 
an astei’isk. 

Umler Section 81 eveiy jmospeotns must state the number 
of founders’, TLianaj^emeut, or deferred shares (if any) and 
the nature and extent of the interest of the Judders in the 
propei'ty and jirofits of tlie company, and also the voting I'ights 
of each class. 


The DECLARATroN of Association. 

The Memorandum must end with the Deelaiution of Association, 
which iji the case of a Company Ijaving a Shai'e Capital is in the 
following form - : — 

T®Ic fiovoriil ptirKons wIkwo names, nddrosaes, and descriptions are 
subscrihed are d<‘sirons of l)eiiig fonn<*d into a. Company in pursuance of this 
Memorandnm of Association, ami w(' respectively agree to take the miniher 
of Sliares in the Cajiital of the Com[)any set opposite our respeetive names. 

NAMES, AODHESSES, ANT) OKSC’RTPTIONS OF 
sirustHiinEus. 


[liere follow the names, addresses, and doseriptions of not 
loss than seven jiersons in the case of a Tublit* Company, or two 
in the case of a Private Company, each of whom must siibscribo 
for one share at least. Each subscriber 'inusf in’ite inih his oirri 
hand his mime and tho number of shares bo agrees to take. Ilis 
luldress and occupation may be written by diiy other ])erson.] 


In the case of a Company Limited by Guarantee or an 
Unlimited Com[)any not having a Share Capital the Declaration 
of Association ^ is — “ Wc tlie several persons wliose mimes and 

1 That Biich a preaiiiim may be applied in paying dividends appears from re 
Hoare & Co., LlWt] 2 Oh. 208. 

3 See Sohodulo ITT., Forma A, C, and 1). in the Oonwolidiition Act of 1908. (The words 
“and doscriiitioriH ” m tho llrst line of the Declaration do not appear in Schedtilo III., but 
they are reqicrod by the Registrar of Companies.) 

» Bee Act of 1008, Schedule III., Form R. In the cawo of Unlimited Companies 
the words “and addresses" are omitted, but this is a slip, for the table below contains 
a form showing the addresses. 

H.B 


NUMBKK OK 
SHARKS TAKKH 
nV EACH 
Sr HSC'RIHKK. 
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addresses are subscribed are desirous of bein^ formed into 
a Company iu pursuance of this Memorandum of Association,” 
and the table below contains no column for the number of 
shares taken. 

When a vendor signs the Memorjindum and Articles of 
Association it is advisable for him to siibscribe for one share only, 
and to pay for that share in cash, in the same manner as the other 
subscribers. He should not sign for the shares he is to receive as 
consideration for the sale of his property to the company. This is 
not so Tuatci'ial since the 3*oj>eal of Section 25 of the Act of 1867, for 
the company can now, by a coiitmct made with the vendor after the 
issue of the shares, agree to accept ^myment olherwise than in cash. 
Prior to that repeal tlie snhscribei* to the Memorandum could not 
escape liability to pay few his shares in cashj except under very 
special ciivuinstances.- 

Subscrihers usually sign foi* only one sliai*e each ; but there is no 
reason wh}^ tlicy should not sign for as many shares as tliey intend to 
take up and ])ay foi*. Tlie fact thai tliey liave snbsci’ibed makes 
them mornbers of the company from the date of registration 
(page 84, infra), Dircefors named iu Arti(*les filed con temyioraneously 
with the Memorandum are j*eqnired by Sei'tion 72, in the case 
of all companies not being jirivate companies, to subscribe the 
Memoi*andum for their f|ualiticati()u shares (if any), or sign and 
file with the Hegistrai* a (hmtract lo take them fi*om the 
company and pay for them.’ 

A subscriber 1o the Memorandum cannot obtain rescission of 
his agreement to take shares on ihe ground that lie was induced 
to take the siiares by fraud, for at the time of his subscription the 
com})any had no existcmcc and could not he a paHyto the fraud. 

1^lie name, addrc'ss, and occupation of eacli subsciabcr should 
])e stated fully, giving the number, street, town or ])ost-town, and 
county. The ti'ade or prof(‘ssion (if any) of each subscriber must 
also be stated, and it is best to avoid indcfinile dosci'iptions, such 
as “Gentleman” and “Esquire,*” when possible. Persons who have 
retired may dcsci-ibe themselves as “Petired Merchant,” or “late 
Captain &c. A clerk sliould state the natui*e of his 

» Sec, tor e\ainplc, FotlimKill’s C'imp, [187.1] 8 ('h. 270, Dalton Tune Lock 
Co. V. Dalton, [1803] 00 U. T. 707, Smith v. Drown, [189()J App. ('a. Olli, Jarvis A Co., 
[1899] 1 Ch. 19:i, and Arclnlmld Dawnuy, [1900] W. N. 152. 

2 Whitehead UrotbcrH, [1900] 1 C'h. HOi. 

* The RoppHtrar appe])tB ah a coinphanci* with this reipnrement a document containinff 
the words “ We the undersigned, haviiif^ coiiHcnted to act as Directors of tha A 
Company, Limited, do hereby Severn lly apfroo to take troin the said company and to 
pay for shares ot each, henig the prehcnhed nuinber of qualification shares 

for the office of director of the company.” 'J'his document has to he impressed with 
a five.shillinf? rcffistration fee stamp and with a sixpenny nf^reement stamp m respect 
of each siffnatnre. ♦ Lord T^urgan’s Case, [1902] 1 Ch. 707. 
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clerkship, whether “Solicitor’s Clerk,” “Merchant’s Clerk,” or 
otherwise. So an agent should state whether he is a “Financial 
Agent,” “ Patent Agent,” “ Commission Agent,” or otherwise. 

Females may subscribe as well as males. An unmarried woman 
should describe herself as “ Spinster ” or by her occupation if she 
has one, such as “ Milliner ” or “ Cashier ” ; a married woman as 
“Married Woman” or “Wife of So-and-So,” preferably the 
latter. All or any of the signatories may be foreigners.^ The 
Memorandum may be signed by, or on behalf of, corporations 
and firms, but the Registrar requires fhat it must also bear the 
signatures of the prescribed number of individuals, and any 
signature for a firm should state the names of all the partners 
(see })«ge 85, infra). 

Minors (i.e. persons under age) should not subscribe ; for, 
although the Registrar’s certificate is conclusive evidence that the 
company is duly registered,- the Registj'ar would refuse to accept 
the M(‘morandum or gi-ant the Certificate of Incorpoi-ation if he had 
reason to believe the Memorandum was not signed by adults. 

An agent may sign the Memorandum on behalf of his principal, 
and the aiithority to sign may be given oi’ally. The execution 
will be good, whether the agent simply writes liis pi'incipal’s 
name or adds words showing tliat it is signed by an affoi-ney.^ In 
the latter ease the Registrar will reipiire ])roduction of a written 
authority, stamped with ten shillings as a jxmer of attorney. 

The signatures must be attested by one or more witnesses. 
A witness should be a disinterested person, and not a subscril>er, 
lie should give his address and occupation in the same manner 
as tlie subscribers. The document may he signed at diiiei’ent 
times and different places, and bo witnessed by different persons. 

All the above directions with respect to tlie signatures &c. 
apply to the Articles (if any), with the exce])tion that the number 
of shares taken need not be stated. 

TJie Memorandum sliould be in correct form when presented for 
registration, and any alterations an’d interlineations in it should 
be initialled by each subscriber, or the witness should certify that 
the alterations w'ere made before tlie document was executed. 

For the purpose of registration, the Memorandum may be either 
entirely written upon a sheet or sheets of foolscap ; or it may be 
written upon the forms provided foj* that purpose, in which case^ 
it will be ])a)*tly written and partly printed ; or it may be entirely 
lu’inted. As, however, every member is entitled to be supplied 
with a copy on payment of one shilling, printing is almost 

* General Company for Promotion of Laud Credit, tl87«)] 6 Cb. 368. 

'■> Companies Act, TOGO, Section 1; Consolidation Act, IU08, Section 17. 

* Whitley Partners, Limited, [1880] 32 Ch. D. 337. 

3 * 
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indispensable. Printing the document has the further advantage 
that every copy is an exact reproduction of the registered original. 

If the company is to be registered without Articles, the fact 
must be stated on the back of the Memorandum. In that case 
the regulations contained in Table A in the Pii’st Schedule to 
the Act of 1908 will govern tlu* company (Section II). In the 
case of coTnpanies registei'ed befoi*e the Isl October, 1906, the 
original Tal)le A in the Schedule to the Act of 1862 applies^ 
in that of (•om])anies registered between that dat(3 and the 
31st March, 1909, the Revised Table A of 190() applies. 

Pefoj’o it can be registered the Memorandum of Assoeiation 
must he properly stamped and he accompanied by a Statement 
of the Xominal C^ipital, on which capital duty is payable at the 
rate of one pound per cent.^ 

Under Section 72 the apjdicant must, in the case of companies 
not being ])rivat(‘ com jinnies, at the time of tlie ajijilication 

for regist I'ation of tlie Memorandum and Articles, deliver to 
the Registrar a list of the jiersons who hnv(* (‘onsented to 
be directors, and if any person's name is wrongly inclnded the 
applicant is liable to a penall\ of fifty jiounds. If the directors 
are apjiointed by tlie Aiticl(‘s tlie> must either sign the Memorandum 
for their qualification shares or sign a Contract to take from the 
company and jiay for sucli shares,^ whicli Contract, together with 
a Consent to Act, signed by each diivctor, must l>e filed with the 
Registrar. If tlie (^)nt^act is to take share's to the value of five 
pounds or ovei', it must hear a .sixpc'niiA agreement stamp in 
resjiect of each sigiiat lire ; if for shaics to a less value than 

five jumnds, the (%)nti*act is exemjit Fi-oni duty (Stamj) Act, 1893^ 
Section 22 and Schedule). 

There must also he a Statutory Decdaral ion l)y a solicitor 
engaged iii the formation of the comjiaii} , or by a jierson named 
in the Articles as director or secrctar>/ that all tin' ]*e(juii*einents 
of the Act have been comjilied w'ith (Section 17, Sub-section 2). 
This form has to he imjnesfted with a tive-shilliug legistration 

fee stamj). The Registrar accejits a Declaration by either of those 

persons as suilicienl evidence, and, if the otlier documents are in order, 
rogisto’s the comjiany and issues liis (^ertiticate of I lu'OT'jioration. 

Assurance comjianies dealing with Jiile Assurance, the granting 
of Annuities, Fire Insurance, Fmj)lo>ers’ Liahility Assurance, 
Accident Assui'ani'i', and Rond Investment are dealt with in 
Chajiter IV., j>age Ti-t rt Uifra ; Ranking Comjianies in 

(Miapter V., ]>age 7t), 7 nfia. 


* See Iha Table t)l Stamp Diitiuh and Fees in Appeudiv li. 

3 Sec riyte-* on pas'e 34, nupra. 

3 As to casoh where tliere are no Articles see note ’ on paj^e 8 , »upra. 
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Alteration op the Memorandum Op Association. ^ 

The Memorandum of Association can be altered in the following 
respects : — 

1. Bj changing tlie name of the company (Section 8). 

2. By varying the amount of its capital (Sections 41 and 46). 

8. By altei’ing the division of its capital, consolidating or 
subdividing the exi.sting shares, converting paid-up shares 
into stock, or reconverting stock into paid-up shares 
(Section 41). 

4. By creating reserve liability (Sections 58 and 59). 

5. By making the liabilit}^ of the directors, or managers, or 

of any managing director, unlimited (Section Gl). 

6. By altering to a limited extent the objects for Avhich the 

company was formed (Section 9). 

Witli regard to these, Nos. 2, 8, and 4 will be dealt with in 
Book II., Chapier YT., page 420 cl infra, and No. 5 in Hook II., 
Chapter 1, ])age 823, infra. It only remains 1o deal here wdth the 
(8iange of Name and Altej*ation of the Objects of a Company. 

(^haiujc if Name (f iUmij-Hiny. 

To change its mime a company nnist (Sei‘tion 8) — 

1. Pass, confirm, ajul register a special resolution ; 

2. Obtain the consent of the Boai*d of Trade^ to the pi‘oj)osed 

change, and tile the same wiih the Jiegi.strar; and 

8. Obtain from the Hegistrai* a cer'titicate of i -eg i strut ion of 
the new name as antliorised by the Board. 

Before the sanction of the Board of Trade to a change of the 
name of a company caji be obtained, evidence must bo aiforded, 
if ret|uired, that no alteration of* the business for which the 
company was iiicorjiorated is intended. The Board may also 
require to be iuforuieil the reason for the proposed change. Care 
should be taken that the proposed name does not resemble that of 
any existing company, anil inquiry sliould be made whether there 
is any company already in existence with a name similar to that/ 
])roposed to be taken. 

No alteration of name will affect a company in any of its 
rights or obligations, or I’ender defective any legal proceedings by 
or against the company, and any legal proceedings that might 


1 A chango inay made with the Raiictiou of the Re^fintrar only in the circuiUbtaiiceH 
referred to on pag^e 11, nupra. 
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* have been continued or commenced against it by its former name 
may bo continued or commenced against it by its new name 
(Section 8, Sub-section 5). 

When a company obtains power to extend its objects, it is 
often required by the Court to make a cori’esponding alteration 
in its uarne.^ On the other hand, the Board of Trade will not 
sanction a cliange of name to one whicli would appear to indicate 
a chnngo in tlie main object of the com})any, or which seems 
inconsistent witli the main object. A money-lending eompany will 
be precluded by The Moneylenders Act, 1911, from adopting the 
word “Bank” in its name, and any words which are objectionable 
in ihe original name will be open to Ihe same objection on a 
change of name. 


Alionithm of Object a (Innxe^. 

A coni])}iny registei’ed under the Companies Acts^ may, under 
Section 9, alter the provisions of its Memorandum of Association or 
Deed of Settlement with respect to the objects of the company, or 
substitute a Memorandum for a Deed of Settlement, by special 
resolution, for any of the following ])urp()ses : — (a) I’o enable it to 
carry on its Imsiness more economically or more effec'tually ; (n) To 
attain its main purpose by new or improved means; (f) To enlarge 
or change the local ai*ea of its oj>erations; (d) To cai’jy on some 
business or businesses which under existing eii’cumstances may 
conveniently or adva7itageously be combined with the business of 
the com])auy ; (k) To restrict or abandon any of the objects 
specified in its Memorandum or Deed of Settlement. 

It will be observed that a eomj)any has unrestricted ])Ower of 
limiting oi* TUM-rowing the scope of its objects, hut rcstri(‘ted powers 
of increasing tluMii. 

No altcM'atioii of the IVIemoranduni or Deed of Settlement will 
take elTect until and except in so far as it is confii’nied by the 
Court which Avould have jurisdiction to wind u]) the company.'^ The 


* See pHtro 4(>, mfm. 

® Homer, J., held that n eompany remfiatered only, jinder The .Toint Stock ('ompani6H 
Aet, 1860, jTiUht reioffiHtcT imdci fho then cxiMtiup ('ornpiirneh Aoth heforo taking advantage 
of the Momorandiiiii of Aswiciahon Act ((iciioial Credit Co., [18911 'V. N. 143); but 
Kekewich, J., AVrij^hl, J., nnd •Swinfen Kady, J., have held the contrary (re Nitro 
Phosphate Co„ [18931 W. N. Ul ; rr Honjr Kon^ (iaa (’o., [1898] W. N. 168; Oopiapo 
Mining to., [1809J W, N. 26, 0 Maim. 320; Eu|thratcs and Steam Navifyation Co., 

[loot] 1 C^h. 360); and other .Tndj<CH (r.y. Stiihiiff, J., and Uvriic, J.) have followed this 
latter holdnif?. It lua.'v therefore la? taken to be the law. T)»p power also applies to au 
Unlimited Company without caintal (North ot Knjrlaiid Iron Steamship Insurance 
Association. [1900J 1 Ch. 481). 

* Whore a company originally formed under a Deed ol Settlement and siilisequently 
registered under the < oni])anies Act propoaed to ailopt a Memorandum in place of the Deed 
of Settlement it was held that the sanction of the Couit was necessary, although the 
alteration was one of form only and did not afiect the objects of the company 
(Bmmtree & Booking Oas Co., [lU20j 2 Ch. 12.) 
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confirmation must be sought by petition, ^ and the Court is bound 
by the following rules ; — (1) It must be satisfied that the holders* 
of debentures and any persons whose intej'osfcs are affected have had 
sufficient notice, and that all creditors who in the Court's opinion 
have any right to object, or have objected, have consented, or have 
had their debts provided for either by payment or security. (2) The 
Court may attach tej*ms and conditions to the Order confirming the 
alteration, and has the costs in its discretion. (3) The Court must 
have regard to the rights of members or classes of members as 
well as to the rights and interests of creditors, or, in other 
words, must jjrolect a dissentient minority of shareholders, and may 
adjourn the proceedings to allow of ariangements being made 
with them for the purchase of their interests. But no part of the 
capital may be spent in buying them out : Le. if tlioir interests 
are to be purchased, it must be with money provided either by 
shareholders or strangers, and not out of the capital of the 
company. (4) The (yourt may confirm the alteration either wholly 
or in part, or may add words limiting the generality of the proposed 
alteration, 2 or strike out part of the additions'^ 

All tlie (Vmrt has to do is to decide whether tlie alteration is fair 
and equitable as between the meiTd)ers of tlie company. It is not 
concerned with the wisdom or desirability of the pro])()sed alteration, 
which is a question for Iho meiiibers, but will refuse its sanction 
if the wishes of the majority cannot bo fairly ascertained.'^ 

No ])erson who is neither a member nor a ci editor has any right to 
be beard on the petition, and the (kmrt w'lll not entertain an objection 
of a competitor in business on a suggestion that the new powers 
may be so used as to infringe the rights of the competitor.^ 

The section does not empower the (hmrt to sanction mere changes 
of wording or the adoption of modern forms loi- greater convenience; 
the alterations must fall within one or more of the specified heads,® 
and as a matter of practice the Court will not, as a rule, allow large 
general additional powers to be taken, but will require evidence that 
the sjiecific objects mentioned ai*e ivjquii*ed for some of the purposes 
stated above.7 


^ Tho pL*titioii iriuMti bo advertised, but the Court does not rciiuiro the whole resolution 
to be sot out it the ell'ect is suiiiciuntly statoil (Atlantic Patent Fuel (Jo., W. N, 214 

and 253). At the hesrini^ of the petition the oriifiiinl Memorandum and A rticles of Associa- 
tion and tho Minute Hook containing tho special ros^lutions for the alteration must bo 
made exhibits to the aflhlavits used (Ointimm Investment Co., [ISUo] 2 Ch. 127). , 

2 He Spiers & Pond, [1H951 W. N. 136 (2); re Fleetwood Estate Co., W. N. 20. 

a Ulster Marine (Jo.. [1801] 27 L. R. Ir. 487. 

* Jewish Colonial Trust, [1908] 2 Ch. 287. 

“Hearts of Oak Life Assurance Co., (nwoj 1 (!h. 5-44. 

* Consett Iron Co., flOOl] 1 Ch. 230. 

7 D. & D. H. Fraser, [1003] W. N. 73, wdiero in very special circumstances wide 
powers wore allowed to be taken; re John Hrown, Limited, and re Tredegar Iron Oo., 
Limited, [1914] W. N. 43i, 50 S. J. 140, where Neville, J., laid down the rule, but ultimately 
allowed numerous alterations with an addition of a clause requiring a special resolution 
before their exercise, except so far as they were to bo used for subsidiary causes only. 
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The following cases have come before the Courts : — 

An alteration giving a company, formed to invest in Government 
Securities only, power to invest generally, was refused on the 
opposition of some debenture holders,’ but was granted later on, 
when the consent of a gi-oater number of dehentni'o holders had been 
obtained and additional security had been given them.- Another 
Investment Company was allowed to extend the range of its 
investments on tlje condition that its name was changed so that 
creditors should not bo misled.*^ Similarly, the Indian Mechanical 
Gold Company was allowed to extend ils Memorandum so as to 
include places outside India, on altering its name by adding the 
words “ and Ceneral,’’ and a Land and Investment Company 
was permit! ed to extend tlie area of its operjitions on making 
a corresj)oiiding silieratioii of name*''; a TelepJione Comj)any was 
authorised to sn])ply electricity foi* othej* 2)ur])0ses/* and a Mai’ino 
Insurance C()iu])ariy was aJlowed to extend its business to insurance 
against I'isks of ciii’i-iage by land and to life, fire, aiul accident 
insui’aiice connected with ti-ansit by sea or land, in each case on 
making a clanige ol name.” In tlie case of a Boiler Insui'ance 
Com])any, hesi(l(‘s tlu^ (’hange of name, llie cojisent of existing 
jiolicyholdcj’S was require<l to (Causes authof'ising an extension 
of business.^ 

^riie re([uii’oment as to making a change in mime is iioi however 
at the present time so i-igidly enforced. 

A company hmding mone^V on ]*eal estate was allowed to 
extend its optuations from Auslralia to Argentina wifbout a 
change of name.'^ 

A now 2)ower to issue debentures has l)een authorised.^'' 

A Single Stenmsliip Ca)tnpany has lieen allowed to Like jiowers 
to ac({uire ami own other ships, no shareholder objecting,^' and a 
Manutacturing Company to insost moneys not immediately required 
in general securities.^- In a Scotch case an extension of the area 


^ GovtirninenL Siock Jiivchtmont Ck)., flsJU ) 1 (Hi. #U5i. 

* (iit>veniinorit Stock Tri\ cstmcnt Co. No. 2, I IHJ>21 1 I’h. 6l>7. 

Foreijfri and Colonml (Jovpi uineiit TniM. Co , [ iHliIJ 2 Clj. ‘m‘*. 

* Indian Moclianjciil Gold Co., j isoi J :t Ch. r).iS. 

* Bp:y])tian Delta liHiid (’»)., [UMiT] W. N. l(i, addl^l^ t>>o words “and Soudan” after 
” IJelUi.” 

•Onental Telephone l3o., ( IsDlj W. N. 

" Alliance Mariuo Insurance Co., [18P2J 1 Ch. .'100. 

® National Boiler Insurance C’o., L185>2J 1 Ch. aoG, 

® Trust and ApoTic\y of Austrnlasiu, [UM)mJ W. N. 229. 

Reversionary Interest Society, [1892 ) 1 Ch. (116, 

Jieraicia Stoaniship, flOlH)] W. N. 24, 60 L. .7. Ch. 104, 81 L.T. 81C. 

Coats’ Petition, [1001] Court of Soss., 2 F. 820. 
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within which business was to be done was authorised without a 
change of name.^ In Ireland a Bank has been allowed to take 
powers to act as trustee or executor in cases where some part of 
the trust property was situate within the jurisdiction of the Court.® 

A company has been allowed to take power to lease or sell the 
whole of its undertaking, or to amalgamate with or purchase 
other undertakings,^ and in an unreported case each of two 
companies carrying on similar businesses obtained leave to take 
powers to amalgamate or ontej* into partnership arrangements. 

In the case of a company formed for the purpose of protecting the 
rights of cyclists, an alteration to include the promotion of the 
interests of motorists whose aims would often conflict with those of 
cyclists was held not to be within the Act.® Hut so loug^ as the 
new business is not destructive of or inconsisterit with the existing 
business, it may f)e sanctioned under (n) (page 88, snpra)^ although 
different fi'om and bearing no relation to the existing business. 
The question whether the pro])osed new business is one which can 
he conveniently and advantageously combined wifh a coTupany’s 
present business is one for determination by tbe company’s 
managers and sbareliohh'rs, subject, of course, to tlie control of 
tbe Court/’ 

Unless tlie opposition of <lisseutients is frivolous, they will be 
allowed ilieir costs of opposing tbe petition, as the Court regards 
reas<,)nal)le opposition as wholesome, though it may be unsuccessful.^ 

1'he sanction of the Court is sought by ])etition, on tbe pi’esentation 
of which a summons must be taken out to have a day fixed for the 
hearing and for directions as to tbe adv^ertisement of tbe petition. 

When tlie ali-cration has been made and confirmed by the Court, 
an oftic.e copy of tlie Order confirming it, Avitli a ]>rintcd copy of the 
MeTnoi-andum as aliei-ed, must (under a ])enalty of fen pounds 
a day) be delivei'ed to the Jiegistrar of Companies within fifteen 
days of tbe date of tbe Order of the Court ; iiiid upon bis registering 
file altered Memorandum, and issuing bis certilieate of tbe fact, it 
a])plies U) the comjiany as if it were registered with the altered 
Momorandum. If tlic alteied Memorandum and Order are not 
registered within the prescribed time, the Court lias power to 
enlarge tbe time for I’egisti'ation (Section 9, Sub-section 6). 


J Kirkcaldy Steam Laundry Co,, ^ F. 77b. 

2 Munster and JitMUster Bank, [.1U07] I Ir. R. 237. 

* Anfflo- American Telc^fraph (3o., [191 IJ 105 L. T. 017. 

♦New Westminster Brewery Co., [1911] 105 L. T. OlG; Marshall Sons & Co., [1910] 
W. N. 207. 

5 Cyclists’ Touring Club, [1007J I Ch. 269. 

• Parent I’yre Company, Limited, in rf, [1033] 2 Ch. 222. 
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Companies registered without Articles from the 1st November, 
1862, up to the .‘30th September, 1906, are govei-ncd by Table A as con- 
tained in the First Schedule to the Act of 1862; those registered on 
the 1st October, 1906, and up to the 81st March, 1909, by the Table A 
prescribed by the Hoard of Ti-ado in 1906; and those registered on 
or after the 1st April, 1901), by the Table scheduled to ihe Act of 
1908, which is substantially ihe same as that of 1906. In regard, 
however, to the earlier 'I'ables, the various provisions of the Act of 
1908 to a consi{lerable extent vi\ry the effect of the clauses.^ 

The following rules at)ply wliere Table A is excluded and no 
other regulations are provided regarding ihe matters in question : — 
(1) Meetings may be held on seven days’ Jiotice being served on 
every member in the manner meniioned in Table A; (2) Any five 
members may summon a meeiing; (.8) Any person eleetcd by the 
members piesent at a meeting may be the ehaij-man thei’eof; and 
(4) Fvery mernher lias one voie (Seciion 67). 

The original 8’able A had beeonie nearly obsolete, and pia'or to 
1906 most comjiftiiies adopted a complete set of sjiecial Articles. 
This is not now necessary, Inii large eomjiatiies almost always 
adopt their tivvn s])eeial regulations, when the Ar‘i.i(des begin with 
a statement to tlui effect that “ ^I’he following shall bo the Articles 
of Association of the (.'ompauy, to the exclusion of Table A in the 
First Schedule to ^Fhe Companies (Consolidation) Act, 1908.” 

Othei’ comjianies, instead of wholly exiduding Ta-hle A, may 
adopt the suitable })arts of that 'Pable, with a few sjiecial Articles 
containing the desired modilieatioiis. In such ca-ses the Articles 
commence with a statement to the effect that ‘‘ The regulations 
contained in Table A in the First Sebednle to 'I’he (h)m])anies 
(Consolidation j Act, 1908, shall l)e the Articles of Association of 
the Compa-ny, excjcpt in st) fai* as they are modi lied by the 
following ])rovisions.” ^Fhe special Articles arc then set out, and 
tlie clauses of 8'ahle A u liich arc not to apply ai’C indicated by 
their numbers: vjj. ‘'Clauses * - of Table A shall not apply.” 
In cases of this kind it is a good plan to attach co})ies of 
Table A to the Articles, so that eaidi me]riber wlio obtains 
a copy may Inive the wliule of the regulations before him. 
It may be observed that Table A, or sin!h portions of it ns are 
adopted, need not bo registered. 

The Articles must be printed and divided into paragraphs 
munbej-ed consecutively (Section IJ). They must he signed 
by each suhseriber to the Meniorajidum and attested by a 


I the lirovisioiis ns i<> re(]in8Jt)ous for calJiuf,' extraonhTinry meetings, 

the tune of holding tl)o first genernl moenng, and the apijointmcni and duties of auditors 
contained in the Act override the rogulutums on tliosc matteis contained in the old 
Table A. 
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witness. They must be impressed with the same stamp as if 
tliey wore contained in a deed, and a five-shilling registration 
fee stamp. 

Tlie Articles of a company, or any portion thereof, or the 
j’egulations contained in A, ma^", subject to the provisions of 

the Act of 19()8 and to tlie conditions in the Memorandum, at any 
time be altered or set aside by s})eci5il resolution, others being 
substituted as circumstances rfuider necessary (Section 13). This 
is a ])o\ver of which the company cannot deprive itself by a 
statement in the Articles of Association.^ Any new Article 
may be adopted which could lawfully base been included in the 
orioiiKil Ai‘ticl6*s.2 

It has also been Indd thaf a contract outside the Articles that 
they shall not be altered docs not d(*j)rivc the company of the 

])owej* to alter them, altliough the person with A\hom the contract 
w^as made may have a rcrueily in damages, or ])ossibly be entitled 
to ciiiorce the stipulations in his contract (r <j. the r’ight to appoint 
a dicectoi*) not witlistanding a?i alteration in the Articles which 
])ur})o]*ts to depri\e him of it ^ 'Pliis decision was not followed 
b> the (\)urt of A])peal in a later case,^ and has therefore been 
treated as overruled. 

“ The d(‘cisi()ji of the (\)urt of Appeal (in Haily r. British 

Kcjuilable (\).'’) therefoi’e seems to me to be a clear authority 

foi* the pr()[)<)sition that a company ma} he restrained by 
in junct ion from aliering iis Articles of Association for the 

pui’[)osc of committing a ])rcach of a contract, one of the terms 
of wdiicli is tliai the Articles sluill not Ih' altered.”^* 

Ill any case it is cleai-ly established tliat no majority of 
sliareliolders can by altering the Articles retrospectively affect, 
to the [)re)udice of non-consenting owners of shares, the rights 


‘ Walkor r. LniuJoii Tramways Co,, [1S70 J 12 Cli. 1). 70.j. 

- SuleboUom i\ Korshaw, Loeno A Co., [11)20] 1 (^i. 1.51. 

’runt j. Syinon.s & Co., [IDO-lJ - Ch. 500, followinj^ an unreportea cn.s<3 in the Court 
of Appenl , Malleson v. Natioiuil IiiHiirance Co., [l8l)4J 1 Cli. 200, in spite of tlie head-note, 
IS not an authority for tins proposition. 

♦ llaily t\ Tlritish Eqiutahle A-ssuraiicc (’o., [1904] 1 f’h. .'174. 

•' In tins case the position of a .stmii^or clainiiriK' rijjrhts defined by tho Article^ is 
consideroil. The case was reversed in the Housu of Lords, [lOOfi] App. Ca. 35, but 
Lord Maennffbtcri said of the jiroposition “A coiupany cannot by alterinjj its Articles 
justify a. breacii ot contract." " No one, I should think, would be inclined to dispute 
the pro])o&ition thus asserted, but with all deference that is not the question.” 

® llntisli Muiac Syndicato i’. Alperton Hubber (\»., [1915] 2 Ch. 195, per Sur^ant, .T, In 
this case the conqiany had agreed that tho jilaintitl slionld as Ion#? as it held 60(X) shares 
have tlie rig^ht to nominate two directors and that an Article to that effect should not be 
altered. The Court granted specific performance, and restrained the holding of a meeting' 
to confirm a resolution altering the Articles. 
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already existing under a contract, i nor take away a ngkt already 
accrued: e.g, after a transfer of shares is lodged the company 
cannot create a right of lien so as io defeat the transfer.^ But 
every sharoholdei* is presumed to know that rights conferred by 
tbe Articles alone are subject to alteration by special resolution 
of the company, and he cannot restrain such an alteration, even 
though to his own pi-ejudicc,^ unless the alteration would amount 
to a breach of contract or he can show that the alteration in the 
Articles is n(*t made hotia fidr and for the benefit of the company 
as a whoh‘ ; but it is far from easy to say iu what cases there 
is a contract, foi' in tlie case last cited Liiidley, M. R, says (at 
page 673) • “ A company cannot break its contracts by altering 

its Articles of Association; but ^licn dealing with contracts 
referring to revocable Articles, and especially with contracts betw^een 
a member of tlie com])any and tin* company respecting bis shares, 
care must be taken not to assume that tlie contract ni\o1\es as one of 
its terms an Article wliicli is not to be altered ; and Vaughan 
Williams, b. J. (at page 676), said* “A resolution may alter the 
regulations of the company but cannot retrospect i\ ely ahect 
existing rights. I take it to be clear that tbe alteration must be 
made in good faitli. and 1 take it that an alteration in the 
Articles which involved oppression of one shareholder would not 
be made in good faith”; while Ronier, L. J. (at page 679), 
shows that tlie Articles alone may confer on classes of shaieholdeis 
rights which air nnalterablo without tlieir consent In the case 
of the issue of ])relej*ence shai*es and the like* tliere will almost 
always be outside the Articles a (*ontiact to be found in the 
terms of the offer and acceptance of the sliares constituting a 
contractual right to the piefei-eiices oi* othei* jirivileges specified 
in the Articles 

Apart firm the cpiestion of affecting an existing contract the 
test of the legality of a jiroposed alteration apjilied by liord 
Bindley, B. d , in Alh*ii v CJold Reefs of West Africa,^ is that 
the ])owor to alter the Articles must be excicised "'bona fide for 
tbe benefit of the conqiany as a whole” As an instance of what 
cannot be done Peterson, d , bas said “ d^le majority cannot altcj* 
the Ai’ticles lu such a way as to place one or more of tlio minority 
in a position of inferiority, as, for instance, by attrilmtnig to his 
or their shares a smaller pro[)ortional sliare of the available pirtits 


1 Per RiKby, L. J., in .Tames v. Uiiena Ventnra S.yndu'ato, [181)01 ^ * 

ptr Lord Watiiii in Welton v. Saffery, ll«l>7] A])]). Ca. at pa^e :T0« ; per Vanphan Williams, 
li. J,, Allen r. Gold Reefs of West Afriea, [llKKi] ] Ch. at i)ape 070, 

^ McArthur, Limited, r. Gulf Line, [ 19001 G. 732, G<»urt of Sesh. 

* Alien V. Gold Reefs of West Africa, [1000 1 1 Gh. 050. 

* See note* on pape 46. * [10(K)] 1 Ch. 060, 671. 
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than that which the others receive, nor can it in my Tiew cottligir 
on one or more of its own number benefits or privileges in which 
other shareholders of the same class do not participate.*’^ The 
mafter has been considered in the case of Articles giving to a 
majority power compulsorily to ])urchase the shares of one or 
a class of the members. It was held that an original Article 
giving the otlier members power to require the shares of a 
bankrupt member to he olTerod to them at a fair price was valid 
and binding,® original Article requiring a member who 

failed to comply with certain trade regulations to sell one pound 
shares for one shilling and in case of the adoption of new Articles 
for a similar purpose the Court of Aj>peal held that it might he 
a h(wa oxereise of ilie power to compel a member who traded 
in competii ion with the company to sell his shares to the other 
meinhcis at a fair price ^ ; but it was held by Peterson, J , that the 
adoption of a new Article that any of the members (except a 
particular one) iriight he requin^d without I'estrietion to sell their 
shares to the other slinreholders at a price to he fixed by the 
diiectors was mti legitimate,^ and by Asthury, J., that a proposal 
lo [mss a similar Article affecting all members, binding them to 
sell at such price as would on the basis of ])ast dividends give 
an average retiun of twelve and a half per cent, on the purchase 
price ought to be restrained^ In eacli of these eases the Court 
considered tlie tes< <o lie whether or not in the circumstances the 
})roposal was hma jide lor the benefit of the company as a whole, 
and not merely for the benefit of the majority. 

Even when Articles have not been formally altered, the Court 
may liave regard to a long course of pi act ice, and recognise as 
valid Articles which have been used for many >ears, although 
not regiilai'ly adopted, ^ and may also act upon a distribution of 
assets not in strict accordance w’^ith the Articles if there has been 
a general adojitioii of the method of distributing ^ Moreover, 
where an Article is one which the company has power to adopt, 
the fact that there lias been a defect in the procedure of its 
adoption will not prevent a ])erson dealing with the company on 
the faith of the Ai-ticle from insisting that it shall be treated 

' Dafon Tm plate Co. v. Llanelly Steel Co., [1020] 2 Ch. at pa^c 143. 

® Borland’s Trustee v. Steel BroM. & Co., [UKUJ 1 Oh. 279. , 

3 Phillips V, Manufacturers Securities, [1017] 116 L. T. 200, 

* Sidclx^ttom V. Kershaw, Leeae & Go., [1920] 1 Ch. 164. 

“ Dafen Tinplate f!o. v. Llanelly Steel Co., [1920] 2 Ch. 124. 

■Brown r. British Abrasive Wheel Co., [1919] 1 Ch. 290. 

7 Ho Tunpr V, Man On insurance Co., [1902] App. Ca. 232. 

» Somes V* Currie, [1866] 1 K. & .T. 805; Beoston Pneumatic Tyre Co., [1898] W. N. 84, 
14 Times L. R. 338; cases which were recognised in North-West Argentine Railway Oq., 
[1900] 2 Ch. 882. 


48 tbSe articles op associattok. 

RS binding on tlie company, and tlic company can equally insist 
upon sucb Ai'ticlo wbere it lias been made the basis of a contract 
with a stranger.^ 

The Court will not at the iiistaiice of the company exercise 
its jurisdiction to rectify niiRtakes in the Articles, for the company 
has the power above mentioned to vary tlie Articles as i-egistered ^ ; 
it might, however, set right an injnslice if a section of the 
members by their votes prevented the rectification of a mistake 
in preparing the Articles. 

Ft has been pointed out that companies registeivd without 
Articles of Association before tlie 1st October, 1906, were govemed 
by the original Tal)le A, and there is still a large nnrnher of 
companies regulated by that Table, in some cases witli and in 
others without luoditicat ion. Those eoin])nnies ean now obtjiin the 
benefit of a inoclerii set of Articles bv passing a special resolution 
to the following otVect “ The existing regnhilions of the company 
are hei*el)y rescinded, and in lieu thereof the regiilat ions contained 
in Table A in the First Schedule to The (himjninies (Consolidation) 
Act, 190S, shall be the regulations for the niaT4ageineiit of the 
company.” Tf it he desired to vary any of those regulations, 
there should he added to tlie resolution tlie woi-ds “ subject to the 
modifications lierc inaftei* set foi-th,” after wliicli tlie special Articles 
to give (‘ITect to the variations rcquiivd will follow as pai‘t of the 
resolution. 

In })re[)aring Articles a solicitor must not iiiseid unusual 
clauses lu liis oun favour. A petition to wind iqi based on a 
claim ai’isiiig out of snch clauses was dismissed.'^ 

In earlier editions of tliis book various matters were mentioned 
as being omitted fi’oiii Table A Most of those omissions have 
been made good in fhe new '^Fable A, luif fhe following points 
require attention : — 

Miniinum Siihso iftfiou Kxcc'pi in tin* cjiso of a jirivnte rompany the 
Arti<‘leH slmuld fix tin* mini muni Kiihscription upon wliieli tlio directors may 
go to allotment. Of liorw iso no allotnn*nt may be miido iiiileHS the whole 
amouiil offered for sul>seriptioii, or, if there is no pnhlie offer, the whole 
amount not iii'reed to h<* issued as fully or partly jiaid is applied for and the 
applieatioii money ])aid (Section So, Suh-Hoctioii’a 1 and 7). Neither the old 
nor the ne« Table A contains the necessary clause. 

Conunisi^ion. - If tin* company desires fin* right to ])ay a conuniHsion on 
an issue of shares to the puhlii*, })owcr to do bo iuuhI he taken in the Articles, 
and the amount or rate jicr cent, of sucli coinmission iinist he stated 
(Section hO). Neither the old nor the neyv Table A gives this power. 


1 Muirheiid r. Forth liisumnce Oo., [1904] App. ('a. 78. 

2 Kvims V. (Jlia])wan, [llKiaj W. N. 78 80 L. T. 381. 

3 Rliodesian rroperties, [lUOlJ W. N. 130. 
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Ditpcfors . — The oripfijial Ta}>le A doclarf*(l that nntil diroctf>tB were ei|»pomted 
the ftipaatorios to the Momornndum should be doomed to be direotowji 

(Clause 53). The new Table A has no similar provision, and until the 

signatories make an appointirient there are no directors. Special Artiolea 
fre(piently name the first directors of the company r hnfc no person may be sa 

api^ointed unless he has, before repisl ration of the Articles, by himself or an 

afjent anthoriHod iu writing — (1) Signed and filed with the Registrar a Consent 
in writing to act as director; and (2) eitlier signed the Memorandum of 
Association for or filed with the R(*gistrar a Con tract iu writing to take from 
the company and pa}’ for his qualification shares, if any (Section 72). Thisf 
section, liowover, does not ajiply to a company registered before J901, and 
“ rrivnt(‘ Companies” are exempt from its provisions. 

I’lio Articles frecpiently fix the diroctois’ r(‘muncratioii and qualification. 
The now 'J'ahle A leav’es the fornuT to bo fi\(‘d by the company in general 
molding, and fixe.s the latter as “at least one share” (Clauses 09 and 70). 

Tlie new Table A r(*penls, in Clause 77, the ]>rovisions of tlie old Table A 
as to the discjualificatioii of rliic'ctors, but contains no words authorising diroctorfa 
to enter into contracts with their companies. Special Articles usually give 
this privilege to directors, but it is a dangerous one, and the provision of 
the 'J’able is better. If this is c'oncedeil to directors, the London Stock 
Kxchange requires that thev shouhl bo ])reeludi*d from voting upon matters 
in wliieh they are interested. 

lioDoivntij Voirp}*^. A trading company has implied borrowing pow'ers*; 
hut wliiit boironiiig powers other compani(ss have is not well defined (as to 
wliicli see Hook I., Cha)iter X, page 220 e( , mfia). It is therefore 
ad^isal>^e to define the borrowing poweis of the eonipnny and how far they 
ni.iy be exereisial by the directois without tho consent of the company in 
geiii*ral meeting Hoinetiinos, moreovt*r, fh(» total horrowdng jiow'er of the 
company is strictly limited, the limit being useful as an indueoment to 
persons to lend money witliiii such limit 'Plie London Sto(‘k Exchange requires 
ii jirovision limiting tlio ]iow'er3 of the directors to borrow to be inserted 
111 th(‘ Artii'h's t)f cuinpanios desiring a quotation, ddiis is fixed by the new 
Tablo A (Clause 73) at tho amount of the issued sluue capital 

Picfeitnce Shn i O'*.— Whoiv the compaiiy’s> <‘apilal is divided into various 
class(‘s tho resjiuctive rights of the hohb'rs sliould ho set out, and it is 
eonvenient to take* power for a I hrei'-foin t Ins majority of any class to 
authorise a niodificntioii of the rinhts of such class (see jiage 25, mipra). 
'J3ie latl(‘r jiowcr is conferrcM] liy Clause 4 of the new Table A. A jiower 
to modify rights does not ineludo jiower to extinguish them.* Such a power 
i.s often useful, but must be speeially taken 

Sh(ne \^anant^^ io /?<*«? ci. -Sufiieient jiowers are given by Clauses 35 to 40 
of till* now Table A for the ih.siio of share warrants. In the ea.se of private 
eonipames, how’over, these clauses must bo exeliided. 

Incica.sr of Copitnl, Ihuhirtwn of Coju/rt?, Ca/nsoLiifftma ami Sub-dtvibion of 
Sharcis, and Covrn-^ion of tfliarcn inio iiiock . — All tlieso matters are adequately 
dealt with iu tho new 'fablo A. 

L?ca on Siinrcs. —Partners in a firm have a lien on tlie interest of the 
other members for uitmoys duo from them as partners to the firm, but 
it has not been decided whclher in the absence of an express Article 

* General Ancfcioii KHtatu Co. w. Ktiiilh, [ISOIJ ,3 Ch. 

^Mercautilo Invostmeut Co. v. luteruutioiuil Co. of Mexico, [1803] 1 Ch. 4S4. 
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there is such a lien in favour of a company ; that there ia no such lien 
in reapect of liabilities other than those in respect of shares is well 
estahJialied.^ Special refi^ulationa generally give the company a lien on the 
shares of a mem her for any debts duo to the company from such member. 
The now Table A (Clause 9 ) gives a lien somewhat more restricted than was 
customary, but tl>at clause appears to bo a good one. Such a lion is valid, ^ 
and is often of great use where, large numbers of shares having been issued 
to vendors, disputes arise ; and a lieti on shares is euforcoahle evoii though 
the holders are trustees"'; but the company cannot assert such a lieu in 
respect of debts owing by a Cf^xlui que tniaf who is not the registered 
holder of the sliares,"* and if the lien is giv^eii as against “ tlie holder of 
the shares” this means the registered holder'* A purcliaser of shares subject 
to a lien is bound by it ; bnt h(» may nsquire the company to resort first 
to any shares renniining in the hands of a vendor.'' If a shareholder pays 
off the amount owing he may require the company to assign the lien to 
his nominee, for it is an C(pn‘table charge within the Conveyancing Act.' 
A lien may he taken by nlt(‘ring the Articles aftcT the issin? of the 
shares,” but it will not be clT(*etive against a tranab'i* ■\vlncb is lodged 
before* tlio resolution creating the lien is passed.'-' A lieu on shares is a 
security, and niakc's the company a s(‘cured eivditor in the bankriiptey of 
a Hharcholfl(*r So also din'clors who Imvo ])()wer to lend only on 
security may do so on a lien upon tin* sluircs in the company htdd by 
the borrower unless foibiddtni .so to <lo by the Article's.'' The eompaiiy is not 
entitled to enter eitlior in its Register of Memliers or on tbc certificate 
of sliares a note ol eu}' lien it may have 'I'lio limi, if a])pro])riate words 
are us(*d in the Articles, e\fends tf) all liabilities, and not only to tlioso in 
ri'spect of the shares,'*' and ap]>lies to a joint as well as a sc'veral debt,'”* 
though a ])()wer to foideit shares for nonpayment of debts other than calls 
18 invalid (see yost, page 4 : 1 .“)). It, cannot la' enforci*d m re.sjiect of a debt 
incurred afti'i* a transr(‘i‘ of tin* .shares lias Ixa-'i bulged (c.j/. a, call made after 
that (late).’*'* If a bill has b(‘en takc'u for tin* amount of the debt the debt is 
not extinguished ;ind the lien contiiines, nnle.ss it i.s by the Artiule.s re.stricted 
to debts “ payabli' ” Wlietln'r the Avord “due” or “debt” inijiorts money 
immediately ])aval)lt'i will depend on the context.'' If the lion is onlv' for 
TnonoAS j)resently j)ayablc it cannot be enforced in rtisjieet of bills of 
exchange wdn’ch liavc not, matured •' If tin* Articles declare that a call 
is to be deemed to be irnido wdien the directors’ resoliitioii is ])asscd, 

' Alurniy rJiiki-U, ilMl',! 12 (*h A F. 7(11., Dunlop r. Dunlop, 1 ISS^] 21 C'li. D. Mil. 
*l»Hnk of Alnca r. .Salihbiii’y (told ('o., [185)2] A]»p. Cm. 281, Druaionl Dunking ('o. 
V, Briggs, [issaj 12 App Cm. 21), re .Mactiinnlo, f|H})2| \V. K. 7.C 

^London and llni/dmu Jkoik r. lirocklrbank, [1882^ 21 t;ii, J). :i()2. 

* Jif' Pi'i’kni.s, lisnn] 2t Cy D |). M3 
rani’s Tnishot; i’. .Insi.uv, | 1S)12J S. C. i:i().l, Ctmrl, of Sess. 

« Gray o. Stone, fl85):lj \V. I 3 .y ai) L. T. 2S2. 

" Kvevitt r. Antoiimiu- Weiglnnu Miiclniifi (’o , [1892 1 3 Ch. ,')()(1. 

® A lion r. Gold Beets of West Afrien, f MXH)] 1 Cli. (i.ia. 

» M(;.\i-thnv, lannkMl, r. Gull l.ine, [1909 | S. (J. 732, Court of Seas. 

AV Collie, [1 h 7()'1 3 Cb. D. 1«1 
National Bank of Wales, [1899] 2 Cli 02') 

'2 W. Kny &. Hon, | 1902] I Ch. 1(57. 

i‘‘ Jix fmrie Stringer, [ 1882J 9 (.) B. D 13G. 

Denthain Mills Spinning (’o., [1879 j 11 Ch. D. OOo. 

'^Cawley & Co., [188t)J 42 Cb. f). 209. 

Ijoudon Dirininglmni &c. Dank, {lH«r)'j 3], Beav. 332. 

>7 Stockton Malleable Iron Co., 1875, 2 Ch. I), loi. 
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the Hen attaohes at once,^ unless the lien is restricted to debts “due and 
payable.”* 

The principle of marshalling applies to a lien, and if some of the shares are 
transferred the company must resort first to those remaining vested in the 
debtor.'* Such a lien by the company takes priority of all charges created by the 
shareholder, except that if the company has given credit to the shareholder 
after knowing that tho shares are mortgaged, the claim in respect of such 
credit will bo postponed to the charge of wliicli the company had notice.'* 

Compuhory Sale. — A danse enabling the compjmiy to cotnjK)! a member to 
sell liis shares, oven at a price less than their value, is good, and can bo enforced.® 

Winding Up. — An Article defining the rights of various classes of share- 
holdors in tho distribution of assets upon a winding up will often save 
much uncertainty utkI doubt; but it must not purport to take away rights 
given by Statute: e.g. those conferred on dissentients by Section 192. 

Tho adoption of the new ^rahle A wliore possible is very 
advisable, as there is ^reat convx»nience in having identical 
Articles for various companies, so that they Jiiay become well 
known and understood. 

]l]vc‘ry company is hound to supply any of its Members, on 
request, with a copy of its Memorandum of Association, liaving 
annexed thereto its Ai’ticlos of Association (if any), upon payment 
of a sum not exceeding one shilling. The penalty in case of 
default is one jmuiid for each ofl'once (Section 18). 

Table A is pai*t of the Act, and accordingly companies may 
safely adopt any operative regiilation.s contained therein, or 
analogous iliereto, witliout fear of such ]*egulatioi\s pi'oviug invalid.® 
The Ilojii'd of Trade may, however, under S(,‘ction IIS, alter any 
of file 'l^ihlcs or Foi*ms in the First Schedule. 

Articles of Association sometimes authorise the directors to 
make, vary, and re})oal hy-law.s for the regulation of the business 
of the com|)any, its otlicers and sei'vants, or liie members of the 
company. It would seem, however, that by-laws for the regulation 
of the virnibt^rtt of a eomjiany are regulations for the company 
wifliin the ineaTiiiig of Section 10, and tliat such by-laws can onJj’^ 
he mad(‘, varied, oi* repealed by special resolution. If the Articles 
of a, new company permit the making of such by-laws the Kegistrar 
requires the following qualiiicatiou lo he added: — “Provided that 
no by-law shall he made under tlii.s power which would amount to 
such an addition to or moditicatioii of tho Ai’ticles of Association 
as could only legally he made by a special resolution, passed and 
coniirmed in accordance with the provisions of Section 69 of 
^riie Companies ((kmsolidatioii) Act, 1908.” 

* Ihiwe's ('fifte, [JSfW] :}S L .F. (’ti. 512. -Urpun’s Cjijsl', [IHOliJ 9 Jur. N. S. 015. 

Mirny r. Stone, f LSIWJ W. N. 1U3, m L T. 2H2. 

< Urndford Tijinkiuu: Co. v. [18S01 12 App. (’a. 20. 

“ PhiUip.M r. ManntncUirerB Securities, Liuiiteil, [10171 L. ,1. Ch. 005, 110 L. T. 290; 
niid Hcii piigft 17, vufmt. 

® Lock V. Queensland Investment and Mortgage Co., [1890] App. Ca. 461. 
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The folio-wing form of Articles will suffice for a company 
desiring not to incur the expense of registering a complete set of 
Special regulations :— 

Abticlks of AbSociAriON OP Thk Company, Limited. 

L The regulations of the company shall be those contained in 
Table A in the Fii'st Schedule to The Companies (Consoli* 
dation) Act, 1908 (hereinafter called “Table A”), subject 
to the additions and nioditi cat ions hereinafter set forth. 

2. The minimum subsn-iption upon which the directors may 

proceed to allotment jn the ease of tlie first allotment 
of aiiy shares pa} able in cash shall bo shaies to the 
nominal value of £ 

3. ]t sliall be ]av\fni for the company to pay to any person in 

consideration of liis subscribing or agieeing to subscribe, 
whether absolutely or conditionally, for any shares in the 
company, oi* procuring or agreeing to ])roeure subscriptions, 
whether absolute oj* conditional, for any sliares in the 
comjiany, a commission of per share 

[or a commission at the rate of ten ])er cent, on the 
nominal amount of tlie sliares so siihscrUied or ugreed to 
be siibsvM'ibod, or the suhsci iption -whereof is so procured 
or agreed to be procured J. 

4. The first directors of the coinjiany shall be A. B., C. D., 

and K b’ , who shall hold oflice until the ordinary general 
meeting in the year 19 , unless disqiuilitieil as ])rovidod 

by Clause 77 of Table A. At the said general meeting, and 
at the oidinary gciuTal meeting in e\ery subsequent year, 
one third of the directors, or if their number is not thi-ee or 
a inultijde ot three then the number nearest to one third, 
shall ivtiie tioni office in the manner jirovided in ^J’able A. 
[Or 4. Until the first directors are ap])ointed the subscribers 
ui the Aleiiioiandum of Association shall have all the 
powuu’s of directors of tlie company, but shall act without 
reuiiineratioii.J 

5. The diiectors’ renmnei-atioii shall* he at the rate of £> 

per aniimn, and shall be cli\isible among the directors in 
such ])j'<)j)ortions as tliey sliall determine, or in default of 
determination ecjually. A resolution of the board to forego 
or reduce or postpone the payment of their remuneration, 
or any part thereof, shall bind all the dii'ectors. 

6. The qualitication of a director shall be the holding, iu his 

o-VMi right, of sluiies to the nominal value of not less 
than £ . A first diiector may act before acquiring 

his qualification, but shall acquiie the same within t-wo 
mouths (or one n^onthl altei* liis ai)t)ointment. 




„>> , >i 

If the company is a Private Company it must by its Avtiehs 
restrict the right to transfer its shares, limit the nutnbev Oif 
members (exoluaive of employes and certain ex-employes) to fifty, 
and prohibit any invitation to the public to subscribe for shares or 
debentures (see page 449, infra') It mnst also exclude the Clauses 
of Table A (35 to 40) authorising the issue of share warrants, 
since, under instructions from the Board of Trade, the Begistrar 
refuses to register companies as “ Private ” which take power to 
issue share warrants, for in such case there could be no restriction 
on the transfer of the shares specified in the wari’ants. The 
second of the foregoing special Ai’ticlos should also be omitted, 
as no minimum subscription is required in the case of a Private 
Company. 
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CHAPTER IV. 

ASSURANCE COMPANTES.i 

Since tlie year 1870 Life Assuranee Com])anies have been subject 
to special Jep^islatioii,- which has been extended to other 
Assurance r()m))anies, and by 1'he Assurance Companies Act, 1909 
(9 Edw, VII. c. 49), the law has been further extended and 
consolidat(‘d as from Ihe 1st July, 1910.*^ 

Tin's Act a})j)lics not only lo companies in the pi’oper sense of 
the word, but extends (S(‘ction 1) “to all persons or bodies of persons, 
whetlier corporate or iininco)*pornte, not hein*:^ I'ogistered under the 
Acts relating to l^Vieridly Societies or to Trade Unions, .... 
whether established befoi'c or aft(*r the cornmonceinent of this Act, 
and wlioiher established witliin or witlunit the United Kingdom, 
who carry on withni the United Kingdom Assurance business of 
all or any of the following classes : - 

(c) Life Assurance busijjess .... 

(b) Fire Insurance business .... 

(r) Accident iiisui‘Hnc(‘ business .... 

(d) Eni})k)yers’ Ijiahility Insuranc^^ business .... 

(c) llond lnv('siui(‘ut business.” 

And every company registered under the Com])anies Acts which 
transacts Assurance business of any of the above classes in any 
part of the >>orld is includ(*d. 

It will thej'clore l)e seen that a single ])e]‘son or a ])artnership 
may b(‘ an Assui'aiice CoTnj)any within the meaning of tlie Act, 
and the Eighth Schedule contains H2)ecial provisions for members 
of Lloyds or “of aii\ other association of under winters a])proved 
by tbe Hoard of Trade.” 

The definitions of tlie various classes of Assurance Companies, 
with the ])articulai‘ jirovisions i*elating thereto, are given below 
under their respective headings. 


> Ihis cbaptfjr ih l.arp-uly taken, -witU tbc Autlior’.s ooiisent, from “The LftW 
Relatinpr to Asauriincc CompaTue.s,” by Major Eiac Gokk-Hkownk, B.A., published by 
JOKUAN & SONH, Limiteu, 


a The Life Assurance CompaTUca Act, 1870 (33 & .34 Vict. c. 61); The Life Asaurance 

■' Asfluraijce Companies Act, 1872 

(.35 « .30 Viet. c. 41); I'lie Jiiilu.stnal Assurance Act, 1923 (13 & 14 Geo. 6, c. 8). 

* Insurance fkwnpanies are excepted from the definition of moneylenders in The Money- 
kuders Act, 1900 (see Seel ion 6, (piotod in relation to Banking Companies on page 71. infra). 
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DEP0S1J<^ 

Every Assurance Company, includino existing companies,^ must 
deposit and keep deposiied" with tlie Pn^inaster-Oeneral the sum 
of £20,000,* \^hloll IS to bo invested in suth of the seeurities 
usually accepted by the Court .as the conijjany may select, and 
the interest accjuintif due on an} siuh securities shfill lie paid to the 
company (Section 2, Sub-sections 1 and 2) Wlien the deposit 
lias been made the company applies for an oidei that the interest 
1)0 paid to it Applications lol.itin^ to the in\estniont of the fund 
oi Vciriatious in its iinostment and as to ])ci\nicnt of inteiest are 
made by petition ' In the case ot a (onipan) under the Companies 
Acts the lie^istiai may not issin* a leititicate of incorporation 
until the deposit lias been made (Section 2, Snh-soction .>) ; but 
the dejiosit ma} be made by the sulisci iIhm s ol the Memoiandum 
or any ot them and on tlic iiicoi poi at ion of the company it 
tieconies juut of the assets of tlie com|).in> {find) ' 

When e .i (ompaii} ciiiies on oi intends to tail} on moie than one 
class ol assuianeo business, tlie < ompan\ must de])osit and keep 
deposited a sejiaiate sum ot £20 000 lu lespod ot each cliss of such 
business (Section 2, Suh-scction 1), but theie aic ceit.iiu exceptions 
to tins 1 ule, \>liicli ’nmII bo touud iiiuh r the headmt^s of the various 
classes of companies Ik'Iou ^ 

' Jilt pH visi( imheit t out ^vltll iLAraiU to(U| sits tlo uot applN tol ire InHuraiu c busnioss 
(SettKU IJ T'uia »’ini)li ( 1 )), oi to Atculciit InsuinntL buMiiicss (Sittioii 12 , I’arupiaph (b)) 
il tlio <otnpnii> 10111111111(0 1 t) (iui\ (11 siuli J usiiioss m the LJiiitid Ivinifdoiii liotoie the 
IMissiu^ <t tin \it, iioi do thc> «PPb 1 ) (LitHiu Mutiml liisuuince ( omimniLs (ommg within 
llu opuntion ( i Stitioii U, l*HTasin]>h d), hikI St(tioi) 11, Substdioii ( 1 ), raiugiaphe (a) 
mill (b) Ihi^ iipph ti (ollcttiiigs (utKsaijil ludiisttml nssiiiuijoi s comiiaiucs tin ijmg on 
m(lii''lnnl nismnin biisiiiLss (ludnstiiul ^ssuimut Vet, l')21 Scilioiis 7 and 12 ) 

Llildti I ht 1 ik VhsuiMiut ( onipaints A( ts ls"oi ls72, Iht deposit \mim ittuiiinble when 
till Lite Assnnuiic J iiiiil cl tlit (ouipanj am miiH 1 to 1 I licit is m KimiJni piovision 

with itgaid to Ilk as iiimiK (oniptiiKs in this Alt Jht liomd ot I mdo Older of 
i(th Jum , 1 110 Rule 7, ]uo\i(Um loi itpaiintid in < ist it dhti tlassts of insuiaiico busmesa, 

I in tJio in'*! I t tin. ami ntiidint insinmuo ivJtn the (oi)\]>Hnv niaken n de))OHit iii its^iect 
t nu> other (hiss ol biismtss, und in tht (HMt it (iiii>Io>ith Imbiltlv and bond investuiciit 
iuisiiuHs uhtn such JuiMict dcpchit is iniidc and the tidunmlMted irisui ain't tnnd amounts to 
LIOUOO It liiis litiu hiigs^ ''kd that in the iidit ot ii tali in tin s( tuiitns m which the deposit 
IS invested theusultot wbnh is to bi ing tlie Mihu d tl t deposit uiidti X20iK)0 the l*n> master 
ktiiLiiliinn inpiiit the anil nut to be inndt np 1 Ins doi s not a])p(ar to bo toirti t 

’ Undciwi iteis btnig intmbLis ol J I( > Is, oi ol ain otla r assoimlioii appiovtd b> the Hoard 
ol Uade, aio allowed to deposit onl> C20od (I ighth Sdudule) 

♦Uoajdol Iradi Oidei l‘»l() (Sec tion 4) Jtov al J veliango ( o , [11)10 ] W N 211, Englibh 
and ScoLtihli Law Litt VaMiciation, [lUlsJ \\ ^ 114 A sc parate pi titiun must bo piesented 
on the oeeaaion ot each vaiiation ^ 

■' 111 Kgaid to Hiu (ompanj to 1 m' toinicd nitei the Act whose MomoiandumiiRliidospoweis 
to eair\ on insui ime biwintHs ot hii> of the abi vc elasstM, tlio tin title nte ot me orpoiiition will 
iKt be issued until the deposit is made In the laso ol a (ompany foimed botoie tlio Ait having 
poweisto tiaiisact hie insurance, neiidiiit msiiiunie m liond investniont Imsincsa, no deposit 
will 1)6 pin able unless it m tactcanies on siuh buMiicss within the United Kingdom toi the 
Ant applies only to those ooriJiianitB whith eaii> on the husmesses dcstiibed in boetion 1, and 
not to those which irioiel> have powei to do so without lu fact o\oi using them 

* Tor Hults of the Boaid ot Trade in relation to dpjiOHits see Hoaid ot ^Jrado Order of 
0th June, 1010, 
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-A company transacting other business besides that of assurance, 
or transacting more than one class of assurance business, must keep 

' a eeparaie account (Section 3) of all receipts in respect of the 
assurnncG business or of each class of assurance business, and 
the receijjts must be carried <o and form a separate assurance 
fund will) an appropriaie name; but Ibis does not render it necessary 
that tlio investments of any such fund should he ke])t separate 
from the invcstnuMits of any otlier fund. This provision does not 
prevent expenses of mamo^ement and other pro])er outgoings being 
paid out of sneh rec*ei])ts, for the Form of Accounts in the 
First Schedule to the Act contains h(‘adings for “Commission,*’ 
“Expenses of JMiinageincut,” and “Otlier Pavments (accounts to 
be specified).” 

, « It is furtlicr provided that the fund crciit(‘d in the above 
manner “ is to be as absolutely the security of the ])olicy holders 
of that class as though it belonged to a company cariying on no 
other business tlian assurance business of that class, and shall not 
be liable for any contracts ol the company for which it would 
not have been liable had the business of the com])any lieen only 
that of assurance of that (‘lass, and shall not be applied, dij‘octly 
or indirectly, for any juirposes other than those of the class of 
business to which the fund is a])]>llca))le ” (Section 3, Siib-section 2)^; 
and by Section 2, Suli-section 4, tJie dcpc^sit of £2i)fi00 made 
in respect of any class of business in T(‘s])eci of wliicli a sejiai'ate 
assurance fund is reipiired to be kept shall be deemed to form 
part of tliat fund, and all inttu-esf accruing due on the dciiosit 
must be carried by tlie cuinjiany to thaf fund. 

Th(*rc ai'f' no words to he found in the Act which deal with 
the dis])osijiun of the fund and the deposit after all liabilifies to 
polic}" hohh'rs pj’operl> ehargealde against it have been satisfied, 
but th(* Hoard of 4’rade lias ])ONvei' iimhir Section 2 to make 
rules as to “the w itlidi'aw’al and transfer of dejiosits,” and by 
Order of (Ith June, IfilO, (’lanse 7, it is declared that A\liere the 
company has (‘eased io carry on assiuaiicc business in the United 
Kingdom of the class for which the deposit is made the Court 
may order the de])osit fund to bo ])ai(l out to the eumj^any or 
as it shall direct, wliere “all liaf>ilities in respect of the 
deposit lund ha\(* been satisfied or arc otherwise ]n*ovided 
for.” 3’he liabilities may be “])ro\ided for” by another company 
taking over the coidiacts, but the Court will not usually consider 
this sufficient unless the policy hobha-s liave individually consented 
to accept tlie lunv eomjrany'h undertaking. It seems clear that 

‘ Under thib biUi-ioction ^evllk^ .1 , held thiii the depohit wus iivailable for pnyin^ the 
costa of hquidatiOTi and bums ilep(»sUed 1 )> thu liUjiudHtor as sreunty for costs 11100111100- 
tioh Hciioiis roliilms' to tlio life .issuiance bus no^s (Nutumal Rturulard Life (‘orporation, 
[1017] 1 Oh, ni31. 
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the balance of the fund and deposit must belong to the 
but it is not clear bow far, if at all, other creditors of the 
company ■would have a claim upon it. The words cited above 
f]‘om Section Sab-section 2, appear io ear-mark the fund and 
so exem})t it from the claims of creditors in rcs])ect of other 
classes of business than that for which the fund was formed. 

There W'as a provision in Clause 7 of The Life Asstmance 
Companies Act, 1872, that the mere pn}Tncnt of jn-emiums to 
a ('(unpany taking over the contracts of the old company, or 
tlie doing of any other act, should not ariionnt to a release of 
the old company and acce})tauce of the new liability unless the 
same was signified by some writing signed by the policy holder 
or his agent. This is not I'epcated in the Act of 1909, and 
it would seem that a novation leleasing tlie old company and 
accepting the liability of the jmrclinsing company may be made 
in the same way as might be done in the case of any other 
contract. 

AcCUCM'S, VALUAnoN, AM) SlM’LMFVr OF 1 nsLJ 1{A^( 1) 0(ISlNB,SS. 

The Act contains very particular provisions with regard to the 
k(H*|)iiig and iH'tidcring of accounts by assurance companies. They 
must at the end of each financial year prepare (o) a Revenue 
Account, (/)) a Prolit and Lt>ss Account, ^ and (r) a Ralance Sheet, 
in each case in the forms set out in the First, Second, and Third 
Schedules fo the Act. 

F\ery assurance company, other than an accident insurance 
compan} (which is cwompted by Section 32) and an employers’ 
liability insurance company (which is exempted by Section *33), 
must oiicc in c\er 3 five }ears, or at such shorter intervals as may 
he ])resci‘il)cd by the instrument constituting the company, and in 
})articular whenever an investigation into the financial condition of 
the company is made with a viinv io the distribution of profits or 
the results of which arc made public, “cause an investigation to be 
made into its financial condition, including a valuation of its 
liabilities, by an actuary,” and “cause an abstract of the report 
of such actuary to be made in the form” given in the Fourth 
Schedule to the Act (Section 5). 

The company, except in the case of fire insurance business, must 
also prejiaro a statement of its assui*ance business at the date to 
which the accounts are made up, for the purposes of the above 
investigation, in the form given in the Fifth Schedule, but so that 
if the investigation is made annually the statement may be made 
only once in every live years (Section 6). 

^ A company 'which carries mi aBsurnnee bosinesB* of ono claas only, and np other 
buflinegs, is exempted from the obligation to prejiare a Profit and Loss Account (Section 4, 
Sub^section (!!>)). 
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A firo insurance company is, by Section 31, Sub-section (a), 
exempted from making any statement of its fire insurance business 
in accordance witli the Fourth and Fifth Scdiedulcs ; but an accident 
insurance (company, iiUhough exempted from the remaining provisions 
of Sections 5 and G, is rc(iuired by Section 82, Sub-section (a), to 
prepare annually, and cause to Ixj printed, signed, and deposited 
with the lioard of Trade, a statement of its accident insurance 
business in the form set out in the Fourth Schedule; and o,n 
employers’ liability insurance company, although similarly 
exempted, is rc(|uired hv Section .‘>8, Sub-soction (r), to prepare 
annually, and cause to be ])riiiLed, signed, and deposited at the 
Board of '^Ihudc*, a stjitonient, in the form s(‘t forth in tlie Fourth 
Schedule, of il.s employers’ liability insurance business, and “to 
cause ail investigation of ils estiinaled liabilities to bo made by 
an actuary, so far as may be necessary to enable tlie pi'ovisions of 
that form to he com])licd with.” 

These accounts, balance sheet, abstiiict, and statement must be 
printed, and l\mr copies (one of wJiich must he signed by the 
chairnum and two dirccd-ors of the conqiany, by the managing 
direcilor, if any, and by the })rincipal ollicei*) must be dejiosited at 
the Board of I’rade within six months after the peiiod to which 
they I'elate ; hut this jieriod may he extended by the Board to nine 
months if tlie circunistaiu^es are such that in their opinion a longer 
period should bi‘ allowed. if any report on the affairs of the 
company is nuule to the shareholders or jiolicy holders this must 
also be dejiosited. In the case oi a company registei’ed under the 
Companies Acts, the company may send to the Itegistrar of 
Companies a cojiy of its accounts and halancii sheets, and in such 
case is I'clioved from fullilliiig the reqiiii-eineiits of Suh-se(rtion 8 of 
Section 2t) of The Companies (Consolidation) Act., 1908, as to filing 
a statement in the form of a bahinee sheet (Section 7). 

Any shareholder or policy holder of the conijiany may require 
a copy of the aciiounts, balance slieet, abstract, and statement to be 
sent to him by post or otherwise (Section 8). 

in Sections 9, 10, ami 11 will he found provisions relating to 
companies not formed under the Conqianies Acts in regard t-o 
audit, kee])iiig a. sharehoJdei’s addi*ess book, and furnishing copies 
of the deed oi settlement or other instrument constituting the 
company. 

Any assurance com])aiiy jiuhlishing a statement of the amount 
of its autliorised capital must include a statement of the amount 
subscribed and the amount paid up (Section 12). This is an 
important jirovision, seeing that an authorised (lapital of 
£1,000,000 may liave only £10,000 subscribed and £2000 
paid up. 
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Amalgamation op Assurance Companies. 

The Amalgamation^ of Assurance Companies, or the transfer of 
the assurance business of any class from one assurance company to 
another, is provided for and carefully hedged round with safe- 
guards adapted from those in the Life Assurance Companies Acts. 
These provisions are to be found in Sections 13 and 14, and are 
as follows : — 

No amalgamation or transfei* can take place unless (a) the 
company has power nnclor its constitution to effect the transfer 
or amalgamation,” and (b) a))plication is made to the High 
Court of fTustice in England or Ireland or the Coui-L of Session 
in Scotland bj’ petition of the directors of any one or more of 
the companies'^ to s«aTictioii the pi*oposed arrajigcraent (Section 13, 
Sub-sections 1 and 2). The section ])rohi biting a transfer without 
the sanction of tlie Court appears only to contemplate a transfer 
of the Avhole of the assurance business of any one class without 
ail}" fj'esh coidi'acts witli the policy holders.^ The Court is not, it 
would seem, concerned with a case where by consent of each 
individual policy liolder his contrjict Avith tlie old company is 
determined and a new coiiti’act is made Avith the ti'ansferee 
company '' ; but in su(‘h a case there may be grave difficulties in 
the AA'ay of the old com])any ti'ansferring any of its assets to the 
transfcu'ce com})any as a consideration for undertaking the liability 
u])on existing policies. This may be got over in eases where the 
])oli(*ies have a surrender value, foi* there can bo no objection to 
an arrangement with individual policy holders that tliey surrender 
their j)()lieics, and the appTO]n*iate amonnt is at tlieir i*erpiest yiaid 
to the transferee company in consideration of jls making Avith the 
j)olicy liolder a more' favoui*able contract than AV{)uld otherwise be 
])Ossiblc. Ibit no sclieme of arrangement having this object could 
he made binding under this ^\ct on a policy holdcj* Avho does not 
A'oluntarily consent, and it is doubtful whether the Court would 
sanction such a scheme under Section 120 of The (k:)mpanies 
(Consolidation) Act, 1908. 

' “ AinalpmiatioJi ” ih ti word that ran Hcarcely Le to the iiiiiou of itioorporatocl 

oompaiiieH unless otlocted by Act ot I'ai’liinneiit, but a transfer ot the imdcrtuking: of one 
c;omi)auy to auotlior is lu cIVoct the amalK-amation of the two. An assurance company is, 
liowover, not necessarily jiicoriiorated, and two firms can of course easily auinlf^amato. 

2 Soverei^^n Life Assurance Co., [IHSUJ 42 Ch. 1). G40; but cf. Arffiis Jafo Assurance Ob., 
f 188H] 39 (!h. D. .'>71. It is sutllcicnt if the constitution of the compaiij- is such that it can 
alter its re^julatioiis so as to authorise the proposed trauster. 

“ For an example of such a petition see Loiidou and Southwark Insurance Corporation, 
[1880] 42 L. T.' 217. it has be*en hold in Scotland that the Order may bo made on the petition 
of the company (Empire fTnaraiitco Corporation, [1011] S. C. 1290, Court of Sess.). 

^ Sovoreift-ii Life Assurance Co., [1889] 42 Ch. 1). 510. 

® Swinfen Eady, .T., took this view in the case of the Froprrossive Assurance Co. [20th 
October, 1009 J. But m Scotland such a transaction was held to be a transfer of the business 
(Empire Guarantee Corporation, (1911] 8. C. 129fi, Court, of Sess.). 
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Before application is made to the Court to sanction the proposed 
, amalgamation or transfer, the company must (a) advertise notice of 
its intention to make the np})lication in tlio Gazette ; (n) in the case 
of a transfer of life aHsuraneo l)iisiiiess or bond investment hu si ness, 
and unless the Couri: otln^rwise flireets,! send the reports below 
mentioned to each policy lioldor whose policy is iu tlio nature of life 
endowment, sinking fund, or bond invesiment; and fc) keep open for 
inspection of the policy holders or shareholders the agreement or 
deed undcj* which the amalgamation or transfer is effected for fifteen 
days after the jmblicatioii of the notice in the Gazette (Section 18, 
Suh-sectiou 8 (</), (i/), and (r)). 

The documents to be sent to the policy holders of a life 
assurance or bond investment company are — (1) a statement of 
the nature of the amalgamation or ti'ansfer; (ii) an abstract 
containing the nialerial fatds embodied in the agreement or deed 
under which the ainalgamatinn or transfer is piM)posed to be 
effected; and (3) copies ol the actuarial or other reports upon 
which the agreement or deed is founded, including a report of an 
independent actuary (H(‘ction 13, Sub-section 3 (/))). 

After hearing tin’ directors and other ])ersons wliom it considers 
entitled to bo heaid upon the petition, the (Jourt may, if it is satisfied 
that no sufficient ob]octiou to the niTangoment has been established, 
sanction the an*angonient (Seetion 13, Sub-section 2), and no 
amalgamation or tniuhfer is lawful without such sanction 
(Seetion 13, Snb-soction 4) 

Wlien the anuilganialion oi* transfer takes place, the following 
certified cepies and documents must l)e sent to the Board of 'Frade : — 
(a) oo])ies of the slatemeids of the assets and liabilities of the 
companies eoiiceined, a statement ol the nafui’e and terms of 

the amalgamation or transler; (a) a copy ot the agi*eerrient or deed 
under which the amalgamation or ti-aijsJer is effected; (c) copies 
of the iieiuai'ial or other repoi'ts upon which the agre'cmciit or 
deed is founded; and (d) a declaration under the hand of the 
chaiimian and the ])riiicii)al officer of each company that every 
payment made to any [leison on account of tlie amalgamation 
is therein set lortli, and that no lui*thei* paymenls have been or 
are to be made in relation Iheietij (Seetion It). 

When a transler to a new company is made the deposit made 
by the translej’i mg eonipnii} lemaiiis a security for the holders of 


1 Whdre tt Iftrse, well-ostnbhhhol c()ii]i)aTi\ takes <ivct the buHincss of a compiirativoly binalL 
OOXAptt^ay 't irt not miusual to allow the imichnsiia, com])a]iy to omit soTiduigf luiiticulars to all 
its policy holdeis, oMdoiito bomjf tlmt the uutnlier ih veiy laigo and the expense would 
b« groat; hut it inuMt ho shown that other slops lire taken to mlonn the policy holders of 
the ftrrauffement (lleaits ot Oak and (<cncial Assiuanco Co., [I'.UlJ 58 8. J. 4dJ). See also 
report ot this case, [nU4] W. 17J, :i(> T L U. 4.W. Kve, J.. lefusod the application on 
the ground of inHuffiaont information being given. 




its policies, and only when these have been satisfied can ill 0 
purchasinf? company obtain payment of the amount deposited*^ 
An order for specific performance of an agreement to transfer the 
business and deposit will, however, be decreed notwithstanding 
this incnnibrancG.3 The vendor company oupfht not to be dissolved 
while any liabilities remain nnsatisfied’ ; but Section 7 of The Life 
Assurance Companies Act, 1872, is no longer in force, and a 
novation may be effected with the purchasing company which 
will release the selling company.^ 

Tlie pi’ovisions of the Act i‘elating to ihe amalgamation of 
assurance companies do not apply where the only classes of assurance 
business cari’ied on by both the companies ai'O fire insurance 
business, or fire insurance business and accident insurance business, 

01 * rice versa (Section 31, Sub-scction (/), and Section 32, 
Sub-Bcctiun (e)). 

It wmII be observed that, except in the case of life assurance 
companies as mentioned below, no meetings ol policy holders are 
directed and no consent is required from them, and any opposition 
on their [>art must he by appearing in Court on the hearing of 
the ])ctiti()Ti; hut “the Court shall not sanction the amalgamation 
or ti'ansiVr in any case in which it ajijiears to the Court that 
the Ilk' policy holders represent ing one tenth or more of the total 
amount assured m the comjinny diKSsent from the amalgamation 
or transfer’'*^ (Seel ion 30, Siib-section (d)). There is no provision 
tor the manner of ascortaiiiing the existen(*e of such dissent; but 
no doubt the (hnirt could, and in a proper ease Avould, direct the ’ 
bolding of a meeting of policy holders, or their dissent might be 
evidenced b^ replies veceiA^ed from them to a circular, and the Court 
AAuuld take care that no injustice is done. 

Frieuilly Societies are not under the Assnranco Corajianies Acts, 
and amalgamations or transfers of their business are subject to the 
jirovisions of The Friendly Societies Act, 1890, Sections 70 and 71. 
Where a Friendly Society carries on industrial assurance business, 
these sections are modified by The Industrial Assiiraiico Act, 1923, 
Sections 30 and 37. 

In the case of assurance companies incoiqiorated under the 
Com])anio8 Acts the sanction of the Court under the Assui’anoe 
Companies Act will not dispense Avith tlie necessity of the passing 
of* such resolutions as w'onhl be necessary if the company wefe 
parting with its undertaking in any ordinary case * 


1 City oi Glasi{Ow AsBuinnce Co., [IDKiJ 2 Cli. 5117. 

^United London Insurance Co. r. Omnium Insurnnce Co., [19151 81 L. J. (Ch.) 777, 
s But see London and South waik Innuranco Corporation, flHSOj 42 L. 'I’. 247. 

* See Sovereign Life Absurunce Co., [1889J 42 Ch. D. 640. 
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Foreign Assurance Companies. 

Section 274 of The Companies (Consolidation) Act, 1908, which, 
requires companies established outside the United Kingdom to file 
certain i*etui*us, and provides for the sufficient service of notices, 
is by Section 19 of the Assurance Companies Act extended to 
assurance conij>anios, whetlioj* incorporated or not, which are 
constituted outside the United Kingdom, and carry on assurance 
business within ihe United Kingdom. 

Penai/jiks. 

There are heavy penalties for default in complying with the 
re(|uiremeiits of i.lie Act, and they are oiforeeable, not only against 
the company, but agaiust any director, manager, or secretary, or 
otljer office]’ or agent of the companj", knowingly a ])arty to the 
default, and are rccovei-able in the same manmu’ as ])enalties imposed 
by Tlie C()m])anies (Consolida.ti(m) Aet, 1908 (see page 61. ‘1, infra). 
Sections 26 and 25. In the ejise of a default contimiiug for 
a ])criod of throe mouths after notice of default by tlie Hoard 
of Trade, publislied in one r)i* more ne\v.s])aper.s, the default will 
be a ground on wliich tlie Court may oj’der tlie winding U]) of tlie 
company (Seed ion 

In tlie esse of a falsification of any aeeon nt, balanee sheet, 
absti’act, statement, or otliei’ document I’ccpiired by tbe Act- in any 
particular, to the knowledge of the ])(‘i’son signiiig it, thai person 
is gnilty of a rni.sdciiK'aiioiir' and liable to tine or im])risonnient or 
to both (see Section 24 of 'Idic Assiirniic.e Companies Act, 1909, 
and Sections 5 and 17 of Th(‘ Pc]‘jui*y Act, 1911, and the 
Schedule to that Aet). 

SPh](MAL PJtOYISJONS. 

1. biFE Assi,i:an(’e Companies. 

Life AssuT’aiiee business i.s defined (Section 1) as “the issue of, 
or the nndei-taking of liability nuder, ])olieies of assurance ii})on 
human lift*, or tlie gnmtiug tit aunuilit*s upon human life,” ^ and in 
the case of a life assiirajice company a “^jiolicy on human life” is 
defined (Section .60, Sid)-section {a)) as “any instj'ument by which 
the payment of money is assured on death (ex(H^])t death by accident 
only) or the ha])pening of any eoiitingeiiey dependent on hinnan life, 
or any instrument (‘videneiiig a (ioiiti-act wliieh is subjeeh to 2 >aynient 

1 Uy Soctiuii 211 It i.s that iliti o>;])]TShu>ii “aniiuitirh on Inunnii lil'e” (Ifios lu/t 

include supeiHinmntiou hHowhik-cs and annuities juiyablc out ol an.> fund tip] ilicable solely to 
the relief and inaiiiteuauoe ol lu^rsons eni;a^ed, or wlut Imvc been en^a^oil, in any particular 
profession, trade, or uiuiiloyniLMit, or ol tlie de]U'ndants of sncli persons. 'J’liis ai)])eHr8 to 
exclude tlie j^rantiinr of [jcnsions out of a fund Irom the flefinition of life a.ssurance, but loaves 
an ordinary Oontraet by an eniplo.ier to fzive a pension for hfe within the' defuiition. 



litFB: ASStJBANCE AKO F£EE IKSUBAKCF OOUFABCES. 


eg 


of premiums for a term dependent on human life”; and by Section 30, 
Sub-section (h), “Where the company grant annuities upon human 
life, ‘policy’ shall include the instrument evidencing the contract 
to pay such an annuity, and ‘policy bolder’ includes annuitant.” 

It will be noted that insurances against death arising by accident, 
bei}ig included under accident insurance (see infra) ^ do not fall 
within this class of business, and that what are known as leasehold 
redemption policies, or other contracts for ])ayTncnt of a sum at 
a fixed future date in return for periodic payments ineaniinie, are not 
included unless the eontiiigeney of death is in some way involved. 
Jbii if the premiums are to cease on death, or the time for 
payment of the capital sum is accelerated by death, or some 
other benefit aecrMJCs upon death (e.g. the ]»rennuTns are to be 
returned), the Act applies as in the case of life insurance^ The 
ordinary endowment ])olicy, insuring payment of a sum at the 
age of sixty or dtiatfi, is within the definition of life insurance. 3 

An existing life assnrance company Avhich has previously made 
the .£20,000 deposit required by the Life Assurance C^)mpaTiies 
Acts, JS70 to 1S72, and subsequently withdrawn it under the 
])rovisions of t]ios(! Acts, or been exempted fi'oni making any 
de))osit under any of the repealed enactments, is required to 
renew and maintain tlie deposit (Section 80, Sub-section (c)), 
and there are now no ])rovisioiis allowing the withdi’awal of the 
deposit on the accumulation of ji specified life fund or otherwise; 
but tljere ai'e certain cxemjition.s in regard to life assiu-ance 
companies formed befoj'e 9th August, 1870. 

Tlic manner of valuing life ]K)licies and anuuilies in case of 
a winding up is provided by Section 17 and the Sixtl] Sc^hediile, 
and applies although death has occurred between the winding 
u}) and the proof.’’ 


2. Fike InsuuAiVce Compaxies. 

Fire Insurance business is defined (Section 1) as “the issue 
of, or the undertaking of liability under, policies of insurance 
against loss by oi‘ incidental to fire,” and a company carrying 
on siudi business is exom[>ted from the necessity of preparing 
any statement of its fii-o insurance business in accordance with 
the Fourth and Fifth Schedules of the Act (Section ill, Sub; 
section (a)) ; nor do the provisions of the Act relating to deposits 
apply if the c()ini)any has commenced to cany on fire insui-ance 


MoHeph V. Law hitognty Cn., [10121 2 Ch. 5S] ; Flood r. Irish Provid(Mit (\). (an Irish 
case, reprinted), [1012] 2 ('h. f)07. 

- Prudentml Iiisurimce Co. v. Inland Kovouue CoininissjouerK, [lOdJ-J 2 K. B. d,>S. 

* Law Car and General luHurance (Corporation, [lOlS] 2 (''.h. 102. 
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business within the United Kingdom before the passing of the Act, 
or if the company is an association of owners or occupiers of 
buildings or other property, and satisfies the Board of Trade that it 
is carrying on hnsiness wholly or mainly for the mutual insurance of 
its members against damage by or incidental to fire caused to the 
houses or ]iro])erty owned by them (Section 81, Sub-sections (&) 
and (c)). 

No deposit is I'ecpiii’ed in respect of fii*e insurance business when 
the com]);niy has already made a deposit in respect of any other 
class of insnivanee business, and Avhore a tire insurance company, after 
making a deposit, com niences to carry on life assurance business, or 
employcj-s’ liability insui’ancc business, the company may transfer 
the dt 3 pusit to the account of that other business (Section 31, 
Sub- sect] on (d)). 

A fli’e ifisnraiice company wdiich transacts othci' business besides 
assurance business is not bound (Se(dion 31, Sul)-section (e)) to 
keep a sc])arate fund as respects fire insurance business, notwith- 
fi^anding the provision of Section 3 tliat all i*ecei])ts of eacli class of 
assuitinco business are to he paid into a separate fund ; nor do the 
provisions of the Act with reganl to amalgamation and transfer 
a])ply wliere the only business carried on by each of the cumpaiiies 
amalgamating or the only business transferj*ed is fh'e insiii’ance 
(Section 31, Snb-scction (/)). 

In case of a winding u[) the right of ])r()of in respect of 
claims wliicli Inive not emerged before the winding U]) is only 
for a pr()})urtii)ii of the ])reminni nuexj)ii'ed, and this a})plies 
even wlien a lire has Inqjpened btdwecm the winding up and 
the })roofJ 


3. A( ('II)KNT lNSi:itAN(U^ CoMCANlES. 

Accident Insurance business is delined (Section ]) as “the issue 
of, or tln^ niidcrtaking of liability under, policies of insurance 
upon the happening of ])c)'Soiial accidents, whethci* fatal or 
not,- disease, or sickness, or any class of personal a(^cidents, disease, 
or sickness.” 

By Setdion 3l!, 8 iil)-seetion (/), in the *c,ase of aceident insurance 
business t he ex|)i*ession “])()licy” is deidarcd to in|j)ude “ finy policy 
under which t.luu'o is lor the time being aii existing liability ali^eady 
accrued, or nnd(*r which a liability may accrue,” and by Section 32, 
bub-section ( 7 ), “ where a sniu is due, or a weekly or other periodical 

i LftW (,ar aiul (tuulthI Insiiranre (V)r])ovatum, [lOlS] 2 Ch. lOJJ; AHHuraucc Companies 
Act, 1909, Section J7 and Schedule Vl. 

3 Before 1900 insurance a^'alTlMt fatal nccidenl.H was treated aa life assurance. It is now 
expressly excluded from the dennltion of lile asburaiice, and included as accident insurance. 
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payment is payable, under any policy, the expression ‘ policy holder ’ 
includes the person to whom the sum is due or the weekly or other 
periodical payment payable.” 

A company caiTying on accident insurance business, instead 
of complying with the provisions of Sections 5 and 6, must 
annually prepare and deposit ‘with the Boai*d of Trade a 
statement of its accident insurance business in the form 
set out in tlie Fourth Schedule to the Act (Section 32, Sub- 
section (c)). 

The provisions of the Act relating to deposits do not apply 
to the accident insurance business of the com])any if the company 
commenced to carry on such business in the United Kingdom before 
the passing of the Act (Section 32, Sub-scetion (/>)) ; nor is it 
neccssaiy for fhe company to make a deposit in respect of accident 
insurance Imsiness wliere it has already made a deposit in respect 
of any other class of insurance business; and wljere an accident 
insurance company, after making a deposit, commences to carry 
on life assui'anc(' or eni})]oyer.s* liability insurance business, the 
company may transfer tlie deposit to the accoiini of that other 
husiucss (Section 32, Sub-section (r);. 

An accident insurance company which transacts other business 
besides assurjuice business, or moi’e than one class of assurance 
liusiness, is not bound to keep a sejmrate fund in i*espect of accident 
insurance business (Section 32, Sub-section (d)) ; nor do the 
provisions of the Act Avith regard to amalgamation and transfer 
aj)ply whore Ihe only business carried on by the amalgamating 
c()ni])aiii(*s is accident insurance or fire insurance*, or these two 
togi'iher, or fhe business transferred is accident insurance business 
(Section 32, Sub-section (c)). 

Tn case of a winding up the right of jiroof in respect of 
claims which liavc not emei’ged «at the time of the winding up 
is limited to a return of a proportion of the pi*emiumd 

4. EMri-oYLiis’ JiiAiuTJTT Tnsituanck CoMPANIES.2 

Employers’ Inability Insurance business is defined (Section 1) 
as “tlie issue ofj or the uudertakiug of liability under, policies 
insuring employers against liability to pay conijiensatioii or 
damages to workmen in tlicir employment”; and by Section 33, 
Sub-sections (j/) and (/^), it is declared tliat the terms “policy” 


1 AHsiirauco CornpaniPM Act, UHM), Snetion 17, and Schodnlo VI,; Law Car and General 
IiiHurnnce (^)r[)oriition, [lUl-'M 3 C^li. 103. 

2 Tlio section of the Act (Section 33) relating to employers’ linhility insurance 
compiiTues embodies tlie lu’ovisions of The Employers’ Liability Insurance Companies Act, 
1907 (7 Edw. VII. c. 40), which is now repealed. 


H-B. 


5 
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Rnd “policy holder** shall have a meaning which is precis^y 
timilar to the meanings of tliose terms which are given above 
under the heading “Accident Insurance Companiks.” 

The provisions of the Act do not apply to employers’ liability 
insurance business where the company carrying on such business 
is an association of employers which satisfies the Board of Trade 
that it is carrying on business wholly or mainly for the purpose 
of the mutual insurance of its members against liability to pay 
compensation or damages to workmen in their employ, either 
alone or in conjunction with anj'^ other risk incident to their 
trade or industry (Section 3)1, Sub-scction I (a)), nor where the 
company carries on employers’ liability insin’aiice business as 
incidental only to marine insurance business (Section 33, Sub- 
section 1 (h)). 

An employers’ liability insurance coni])any is exempted from 
the nocessby of complying with Sections 5 and (> of the Act, 
but must ‘‘annually prepare a statement of its emj»loyers’ 
liability insurance business in the form set forth in the Fourth 
Schedule,” and must “cause an investigation of its estimated 
liabilities to be mathi by an actuary so far as may be necessary 
to enable the pi'ovisions of that form to be comjfiied with” 
(Section 33, Sub-scction 1 (r)). 

’.riic eom])any is also exempted fj'oni complying with the 
provisions of the Act relating to deposits if it commenced to carry 
on its business in tljo United Kingdom befojo the 28tb August, 1907* 
(Section 33, Sub-section 1 {d )) ; and if the company has made 
a deposit in i‘esj)ect of any other (dass of insurance l)UsnieHS, and its 
employers’ liability fund has amount, ed to £40,000, the company may 
claim a return of the money ile])osited in respect of its empl()yei*s’ 
liability insurance business, a, ml need not kt‘ep any money deposited 
in respect of that business so long as it lias moiiey deposited 
in res])ect of any other class of assm-ance business (St)ction 33, 
Sub-section I (( )). 

In tlie ease of a eoinpany eaiayiiig on eni])loyei‘s’ liability 
insui-ance business outside* the IlnitjBd Kingdom the business 
carried on abi’oad is not ti’eated as part of the business carried 
on by the company for tlie ])urposes of the Act (Section 33, 
Sub-section 1 (/)). 

In case of a winding up the riglit of proof in respect of 
claims which have not emerged before tlie winding up is limited 
to a retui-n of the proportion of the premiums unexpired.^ 

' TUo 28th AuprnBt, 1007, is tlie elute on whirh tlie Km))loycr8’ Lifibillty liigUTmice 
ComtiHiiioti Act was fiassed. 

8Afifcumnce ConiiianiCB Act, 11M)9; Law Car anil Geiioral Insurance Corjioration, 
U013] a Ch. 103. 
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5. Bond Investment Companies. 

Bond Investment business ' is defined by Section 1 of The 
Assurance Companies Act, 1909, as “the business of issuing bonds 
or endowment certificates by which the company, in return for 
subscj’iptions payable at periodical intervals of two months or less, 
contracts to pay the bondholder a sum at a futui'e date, and not 
being life assurance business as hereinbefore defined,” but tis fi*om 
the dale when I'he Industrial Assurance Act, 1923, came into 
operation fist .lamiary, 1924) this definilion is amended in two 
respects: (n) by substituting “six months” for “two months 
or less,” and by fiddiug aftei* the word “ defined ” the w^ords 
“or sinking fund or capital redeiu})tion insiiranee business” 
(Industrial Assurance Act, 1923, Section 42, Sub-section (1) ). 
By Sub-section (2) of the same Se(‘tion it is jmovided tliat 
where iji return foj* sul>sci*i])tionK payable at ])eriodical intervals 
of less tlian six months a ])ers(>n or body of ])ei‘sons eorporate 
or nnincor])orate (n(4 being registered or cerlitied under the Acts 
relating to friendly societies, building soeieties, or trade unions) 
undertake, by prospectus or otherwise, to pay to a subscriber 
at a future dfite the amount of the suhseriptious with interest 
thei*eon (w'itli oi* without a right on the paid of the subsei’iber to 
the return of his subscri])tious in the m(*antime), siicli business shall, 
for the })ui‘poses of ^IMie Assurance (\)mpanies Act, 1909, be treated 
as bond investnumt business. By Seetion 31, Sub-seetion (e), of 1'he 
Assnvance Com])anics Act, 1909, it is declared that in the ease of 
bojid investment business “the exju-ession ‘ ))()liey ’ includes any 
bond, certificate, receipt, or other instrument evidencing the contract 
with tlicc()m])any, and the ex])ressioii ‘policy bolder’ irieaiis the person 
who for the time being is the legal holder (>f such instrument.” 

A bond investraont conipa uy^ is cxenijded from com])lyiug with 
the provisions of tlie Act relating to do]><)sits in cases 'whtu’e the 
company commenced to carry on husiness before the j)assing of 
the Act (Section 34, Sub-section (h)), and as soon as the bond 
investment fund amounts to £40,000, if the company has made 
a deposit in resj)cct of any other class of assurance business, it 
may claim a retni*ii of the money deposited in res])ect of its bond 
investment business so long as the sum deposited in respect of 
any other class of business is kept so deposited (Section 34, 
Sub-section (c)). 

^ A oIhmh of conj|»iiij 08 Hpnins- up bomc jchth ayo wliicli ai'Toed iii couwdoration 
of a payment of 5 h. a month lor ten jeais to pay the iisMiied iloO nt the end of that 
lionod This form of nssurnuee hccBmc very jjojMilnr for a tune, hut wa-i actunnally 
uusouud, and was condemued by u eonimittee appointed by the Hoard <»f Tirado to 
inquire into the matter. 
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Section 34, Sub-section (e), provides that the company shall not 
give the holder of any policy issued after the passing of the Act 
“any advantage dependent on lot or chance,”^ and this provision 
is to be “without prejudicing any question as to the application 
to any such transaction, whetlier in respect of a policy issued 
before or after the passing of the Act, of the law i*elating to 
lotteries.” 


6. 1NDITSTH1.4L ASSURANCE CoMPANJKS. 

The Assurance Comj)anies Act contains further provisions in 
regard t<J unregistered trade unions, friendly societies, collecting 
societies, and industrial assurance companies, as well as provisions 
regaj;ding insui*ance business by underwriters who are members of 
Lloyds, and others, Industidal assurance is now governed by Tlie 
IndustjMal Assurance Act, 1923. Subject to certain exce])tioiis, 
“ industrial assurance business ” is defined by Section 1, Sub- 
section (2), as meaning “ tlie business of effecting assurances on 
human life ])reiniLinis in j'espoct of wliiidi aie received by means 
of collectors.” By Section 1, Sub-section (1), industrial insurance 
busiiK^ss cannot be cari’icd on exc^ept ])y a I'egistered L'iendly 
society or by an assurance eoni])any witliiii the ni(*aumg of 1'he 
Assurance C^)mpaiiies Act, 1909, which is either i*egiste)-ed under 
the Coni])anies Acts or 'I’he Industrial and Provident Societies 
Acts, 1893 to 1913, or incorporated by s})ecial Act. Hy Section 7, 
Sul)-section (1), and Section 12, Sub-st'ction (1), a deymsit of 
£20,000 must [)e made. Tliei*e are ])ro visions in favour of those 
whose yiolicies are forfeited for default in ])aying any ju’cmiums 
(Sections 23 and 24), and for the yn-oteetion (d a yudiey holder 
whciv the y>olicy is illegal or not 'svitliin the legal y)owers of the 
society or coiny)any (Section 5, Sub-section (1^), or whtTe the 
ju'oposal form is tll]t‘d in wholly or y)artly by a y)ci*son emyiloyed 
by the soeiely or com])any and contains a misstatement, not 
being a fraudulent statement in some material ])articular made 
by the ymoy)os(jr (Section 20, Sub-section (4)), also as to accounts, 
retui'iis, inspection, valuation, and meetings (Sections 15 to 19), 
and as to amalganuitions, transfei's, and conversions (Sections 36 
to 38). Eules Jiavc lieeii made for the ynirposes of this Act, and 
will be found in W. N., [J923J (November 24th), y'>age 328. 
Further reference to this sulqect is not considered to bo wdthin 
the scoy)e of this hook. 


* It was licit iincoiuiium for boiul investment coTn]mnies, before the passing of this 
Act, to provide tor clniwnijfM to take place, mider nhuli the Huccessful policy holder 
received payment of all or jiart of his bond before the exjnratiori of the period of 
maturity of the bond. 
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7. Re-insurance Companies. 

It has recently become common for companies to be registered 
for the purpose of re-insuring a portion of the risks underwritten 
by other companies, and often a very large business is done in this 
way. The contracts of re-insurance almost inevitably constitute 
policies and the business falls within the definition of the various 
classes of risks which are re-insured, e.g. a re-insurance of a fire 
risk is “ the undertaking of liability against loss by or incidental 
to fire,” and accordingly a re-insurance company must make deposits 
to the same extent as if it undertook on its own account the 
issue of policies of assurance of the class which it re-insures.^ 


1 Attorney-General v. ForjsikringB-Aktjesel&kabet National, of Copenhagen, f]024] 
I K. B. 366. 
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CHAPTER V. 

BANKrxa COMPANIES. 

Banks are tlie subject of cei‘taiu Rpccial provisions. Of existing 
bankinir companies some are formed under Chari ers or Special 
Acts ; some, foi'mod before 1844, were incorporated by special Charter 
under The Joint Stock Banks Act, 1S44; some are registered under 
the last-named Act ; and sonn* are rep^istered under the Joint Stock 
Compjniies Acts or Tlie Com])anies Act, 1862. There is also 
a certain number of pjavate banks wliicb are mei'ely partnerships. 

Under Section 4 of The fN3in})anies Act, 1862, and Section 1 of 
The Com])aiiics (Consolidation) Act, 1908, no company, association, 
or partneiship consisting of more than ten persons might or may 
be formed for the purpose of carrying on the business of biinking 
unless registered under tliose Acts or* formed in pursuance of .some 
other Ac( of Parliament or of Letters Patent. 

Every limited banking company innst bc^fore it commences 
business, and on t’le first Monday in Eebr*iiary and the first Tuesday 
in August in every ^eai*, make a statement ni the form^ marked “O’* 
in the First Schedule to The (V)m])anieh (Consolidation) Act, 1908, 
or as near thereto as cii’cmnstancos will admit, and put it up 
in a conspicuous place in its registered otlicc and in ev'ery Irrancli 
or ])lace wlnu’e its business is caj*i*ied on. Every member and 
creditc '■ of the company is entitled to a copy of this statement 
on payment of sixpenc*e (Seciion 108). 

The inv estigation b\ iiis])ectors apixriuted by the Board of 
Trade (see jiage 419, mfia) can in tlic case of a banking company 
be a]>])lied for* oii]> by memlicrs bolding not less than one third of 
the share ea})ital, instead of, as in the case of other companies, 
by holders of one lenth (Section 109) 

The pro\isi()ns in i*(‘gar'd to audit which before 1900 applied 
only to banks liave since tliat year applied to all companies; but 
in the ease of banks i-egistered since flie 15tb August, 1879, if 
the company lias branches outside Europe it is sufFicient if the 
auditor* has access to such copies and extracts from the branch 
books as have been ti*aiismitted to the Jiead office, and the balance 
sheet must be signed by the secretary or manager (if any) and by 
at least tlueo dij*ectors if tliere are so many (Section 113). 

Only banks which before the 6tli May, 1844, were issuing bank 
notes can make or issue such notes in the United Kingdom, and 


i Tlio form cuntaiiis pnrticularH of capital, calls made and paid, and liabilities and aefieta. 
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it is provided in Part VII. of the Act (which relates to th^ 
registration of existing companies) that a “ bank of issue registered 
under this Act as a limited company shall not be entitled to 
limited liability in respect of its notes; and the members thereof 
shall be liable in respect of its notes in the same manner as if 
it had been registered as unlimited,” and if general assets are 
applied in paying note-holders the members must make good the 
amount so used (Section 251). Having regard to the position of 
this section in the Act — i.e. in Part VI 1. — it is suggested that it 
does not ap})ly to a company formed under the Act issuing bank 
notes outside the United Kingdom. 

The Hank of England is now the only bank of issue in 
England find Wales, tlio last country bank of issue having 
transferred its under-taking in October, 1921, to a bank not 
baN ing })o\vcin of issue. By Section 256, Avbere a banking 
company wbicli was in existence on the 7tli August, 1862, 
])roposes to register as a limited company, it must, at least thirty 
days befoi'e so i*ogiste7*ing, give notice of its intention to every 
porsorr who lias a banking account willj the company, cither by 
delivery of the notice to him, or by jrosting it to Jiim at, or 
delivering it at, bis last known address ; otherwise the certificate 
of registration with limited liability shall have no operation as 
agaiiist the person to whom notice ought to have been given, 
so far as i-espects the account down to the time at which 
notice is actually given. 

Banks governed by the Companies Acts wliicb make the returns 
i-equired by Section 26 of The Companies (Consolidation) Act, 1908 
(sec page 44(5, infra) ^ together wdtli a statoriiciit of the several 
]>laces wliei'O they cari’y on business, are exempted from the 
obligation to make yearly returns to the Commissioners of Inland 
Revenue under I'lie Bank Charter Act, lH44 (Section 21). 

By The Banking Companies’ Sliaj*es Act, 1867, commonly 
known as Ueemaii’s Act, every contract for the sale or transfer of 
any share or stock of a joint stock bank in the United Kingdom 
is void unless it identities the share or stock by its distinctive 
numlKw, or, if there is no distinguishing number, by the 
name of tJic registered proprietor. This enactment is ignored 
by the custom of the Stock Exchange, but the custom is not 
binding on a vendor or purchaser of bank shares unless he can 
be shown to know of its existence.^ 

The Moneylenders Act, 1900, applies to companies (see 
Section 2, Sub-section 2), but by Section 6, defining the expression 


' Neilson v. James. [1882] 9 Q. B. D. 646; Seymour v. Bruises, [1886] 11 Q. B. D.40O; 
Perry r, Barnett, [1886] 16 Q. B. D. 888; Loring v. Davis, [1886] 82 Cb. D. 026. 
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“moneylender,” there is an exception in respect of “any person 
bond fide carrying on the business of banking or insurance or 
bond fide carrying on any business not having as its primary 
object the lending of money in the course of which and for the 
purposes whereof lie lends mollC 3 ^” 

By The Moneylenders Act. 1911, Section 2, it is enacted that 
“ no person shall be I'egistered as a moneylender under any name 
including the word ‘ Bank ’ or under any name implying that he 
carries on banking business,” and there is a .further provision 
making peinal the issue by a nione^dendcr of circulars or notices 
stating or inqilying that lie carries on banking business. These 
provisions were the result of the disclosures made in connection 
with the failure of the Charing Cross Bank, which w^as merely a 
money-lending concern. 
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CHAPTER VI. 

COMPANIES NOT LIMITED BY SHARES. 

Companies Limited by Guarantee. 

Companies Limited by Guarantee are usualJy formed for the purpose 
of carrying on business as mutual insurance and trade protection 
societies, social, athletic, and other clubs, and concerns in which 
it is not intended to make a profit. 

The principle on which these companies are constituted is that 
each person who becomes a member “ undertakes to contribute to 
the assets of the company in the event of its being wound 
up while he is a member, or within one year afterwards, for 
[)aym(int, of the debts and liabilities of the company contracted 
liefore he ceases to be a member, and of the costs, charges, 
and ex])enses of winding uj), and foi* adjustment of the rights 
of the contributories among themselves, such amount as may 
be required, not exo*eding a specitied amount'’ (Section 4). This 
amoiuit lias to be stated in the fifth clause of the Memorandum 
of Association, and may be any sum the subscribers to that 
document think fit — one pound ora thousand jiouiuls, or any other 
sum, large or small. ^ The amount is not part of the capital of the 
conipaiiv, and cannot be nioi*tgaged or charged by debentures.^ 

in the form wliiidi is usually adopted the amount of the 
guarantee of each member remains the same, whatever his pecuniary 
interest in the company maj’^ bo, and (bej^ond that interest) is 
the utmost extent to which he can be a loser in the event of the 
eom])aiiy going into liquidation. 

Tlie guarantee, moreover, is only so much per meunber, and 
accordingly, if the number of members is reduced, the amount of 
guarantee is also i*ediiced, and the security of the creditor lessened 
to that extent, unless the Memorandum provides for membership 
continuing until some other person takes the place of the member 
then on the Register. 

There are two kinds of Guarantee Companies pi-ovided for in 
the Act — viz., Comjianios Limited by Guarantee and Not Having 
a Share Capital, and Companies Limited by Guarantee and Having 
a Share Capital (Schedule HI., Forms B and C). 


^ In the case of the rroinicr Uiulerwrriting ABBociation (1U13, not reported on this point) 
the guarantee was £5 tor every policy of insiiruiicc issued, which was held to mean for 
every policy issued the Cfimpany, and not for every policy in which the member wag 
interested, and calls of £20{X) per mem tier were accordingly made, 

Rc Pyle Works, Limited, [1890] 44 Ch. D. at page 674, 684 ; re Irish Club, [1900] W. N. 127. 
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Tliere is now practically no advantage attending the registration 
of Guarantee Companies with a share capital, as Section 4 proscribes 
that tho Memorandum must state tho amount of the share capital, 
which is thci’cfore only subject to increase or reduction in tKo 
manner specified in ihe Act. The members of such a company 
would therefore have their liability increased by the amount of 
their guarantee, hut would not he able to reduce tlie capital 
witliouf the consent of fhc Court. 

Section 21, Sub-section 1, also prescril)Os that, in the case of 
a Company Limited by Guarantee and not having a share cajntal, 
registered on or after the 1st JanuaTy, 11)01, every provision 
purporting to give any person a right to participate in the 
divisible piofits of the eonipaiiy otherwise than as a njomber shall 
be void ; and Sub-section 2 })rovidos that cve?'y provision in the 
Memoi'anduin or Articles or in any resolution of any such company 
“ pur])ortiTig to divide the undertaking of tlie company into shares 
or interests shall be treated as a ])rovision for a share capital, 
notwithstanding that tlie nominal amount or number of the shares 
or iutorcsts is not spe(*ified thereby.” 

This eonslitution is, however, soiuetiines ado])ted by insurance 
compani(‘S with tho object that the policy holders shall be members 
with only a small liability, but that the company shall have 
a substantial capital subscribed by a limited number of persons 
to give solidity to its business. There is a ])r()vision in Section 1211, 
Sub-scction 1 (vi.), saving tlic power to make policies of insurance 
or other coTitracts in such form tliat the funds of the company 
are alone li.abh* and the liability of the individual members is 
restrieted, 

Jii the case of Coin}>anit*s Not ITaving a Share Capital 
registered lielbre tlie 1st Ajiril, 1909, ami in the ease of 
all C()mj)anies Limited by Guarantee registered before^ tho 
1st January, 1901, the Memorandum of Assoeiation has only 
four clauses, of uliich the first three are tlie same* as those that 
are required foi* a Chimpany Ijimitcd by Shares (sec pages (>, and 11 
to 20, siqn'a), ami the fourth is a declaratiou as to the amount 
to be coTitribuied by each member of -the company in the event 
of a winding uji in accordance with the provisions of Section 4 
set out on page 73, .sajrau. 

But in the case of Companies Limited by Guai'antee and 
Having a Share Ca])ital I'cgistcred since 1900 a clause must be 
added stating the capital, and by Section 10. Sub-section 3, the 
capital of such a company must also be stated in the Articles of 
Association. The Declaration of Assticiatiou in the Memorandum 
of Association of a Company Limited by Guarantee and Having 
a Share Capital (see page 33, mpra) now contains the words “and we 
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respectively agree to take the number of shares in the capital G^^ 
the company set opposite our respective names.” No corresponding 
declaration is now contained at the end of the Articles of 
As^Jociation (see Schedule III., Form 0). 

In all Companies Limited by Guarantee Articles of Association 
“shall” accompany the Memorandum of Association (Section 10), 
and “must be printed” (Section 12). A form of Articles of 
Association for each kind of company, to serve as a model 
or to be adopted as it stands, is t^iven in the Third Schedule 
to the Act. 

Ill the case of a Guarantee Company Not Having a Share 
Capital “the Articles must state the number of mernhers with 
which the company proposes to be registered, for the purpose of 
enabling tlie Registrar to determine tlie fees payable on registration ” 
(Section 10). When the nnniber of members is iiiei*oased beyond 
thal authorised by the original Articles notice of the fact has 
to he filed with the Registrar on the prescribed form, impressed 
with the appropriate stamp (see Table R in the First Schedule). 
Such ji company, if registered before the 1st January, 1901, 
HIM) (although not having a share capital) divide its “under- 
taking ” into “ shares or interests,” and ])rovi(le for the 
trinismission of such shares in a manner analogous to shai’es of 
eajntaP ; but in the ease of a company registered since that date 
“every provision .... purporting to give any person a right 
to piirtieipate in tlie divisible ])rotits of tlie company otherwise than 
as a member sball be void ” (Section 21, Sub-scetion 1;. 

The words “otherwise than as a member” are important, but 
the Registrar of (\)m 2 )anies ne\ ertlieless, in accordance with 
directions given by the Hoard of Trade, declines to accept the 
papeis of a com])any intended to be limited by guarantee and not 
liaMiig a sbare capital whenever it is apparent, either from the 
Meinoraiidiim or the Articles or fiom the nature of the company, 
tliat it is intended that the members shall have distinct interestfi 
in either the protits or the capital of the company. 

In the case of a Guarantee Company Having a Share Capital 
the Articles must state the amount ot capital with which the 
eoui[)any proiioses to be registeit*d. Where the company w'as 
registered before the 1st January, 1901, the capital being set 
out only in the Aitic/es of Association, those Articles arid 
eouseipieiitly the capital, may, in ])ursuance of the powers, 
confeiTod by Section 13, be varied from time to time as the 
company thinks tit. This deserves particular notice, inasmuch as 
a company so constituted may manipulate its capital to any 


^ Malleson v. General Mineml Patents Syndicate, [1804J 3 Ch. 638. 
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extent, either by increasing or reducing it, or by cancelling shares, 
without being under the necessity of obtaining any other sanction 
than that of the members in general meeting.^ This freedom 
with respect to capital is, it will be observed, very different from the 
restrictions imposed u})on Companies Limited by Shares; but it 
does not apply to Guarantee Companies registered since 1900. 

Where a company was formed to purchase a property and re-sell 
it in lots it was of great advantage to be able to return the capital 
without going to the Court, and for such a purpose this form of 
limitation by guarantee was very valuable ; but that advantage 
is lost now that the capital must be stated in the Memorandum 
of Association. 

Comj)anies Limited by Guarantee and Having a Share Capital 
have to pay ad valorom duty on their nominal capital before 
they can be registered, in the same manner as Companies 
Limited by Shares. 

When a Company Inmited by Guarantee and Having a Share 
Capital goes into liquidation every member of the company is liable 
to contribute to the extent of the amount unpaid on any whares 
held by him in addition to the amount he has undertaken specially 
to contribute (Section 123, Sub-section 3). This is a variation of 
Section 38 of tlie Act of 1862. Under that Act it was held that 
the membei* might be sued for amounts payable under provisions 
of the Articles, but could not be entered in the list of contribu- 
tories for such sums.- 

The liability of past memibers is limited in the same manner 
as in llie case of members of Companies Jjimited by Shares 
(see page 20, swpra)^ and calls cannot be made on them unless 
present membcis are unable to pay calls sufficient to satisfy the 
debts of the coin})aiiy.'^ Tlie amount of the guarantee is in the 
nature of i-eserve capital, and cannot be mortgaged or charged 
before liquidation, but remains available for paying the costs of 
winding up and the general liabilities of the company.* 

The books recjuired to be kept and the returns to be made 
by G iiarantee Companies Having a Share Capital are the same 
as are i-equired from Companies Limited by Shares (Sections 26 
and 75 ; sec Book II., Chapter VII., page 416, infra), except that 
Returns of Allotments of Shares are not j-equired. 

The returns required to be made by a Guarantee Company 
Not Having a Share Capital aj'c the Notice of the Situation of 

1 See re Borough Commercial and Bnilding Society, [1803] 2 Ch. 242 : tlio case of 
an Unlimited Company. 

’ Baird’s Case, [1809] 2 Ch. 603. 

•Premier Underwriting Association No. 1, [1013] 2 Ch. 20. 

* lie Pyle Works, Limited, [1890] 44 Ch. D. 574, 584; re Irish Club Co., [lOOfl] W. N. 127. 
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its Registered Office or any change therein (Section 62), a copy 
of every Special or Extraordinary Resolution (Section 70), 
and Particulars respecting its Dii*ectors or ^Managers and of 
any change therein that may take place from time to time* 
(Section 75 and The Companies (Particulars as to Directors) 
Act, 1917). It must also give notice of any Increase in the 
Number of its Members (Section 44). 

The provisions of Section 65 as to the holding of a 
statutory meeting do not apply to Companies Limited by Guarantee, 
and the only provision affecting the first meeting is that a 
general meeting must be held once at least in every year, not 
mort; than fifteen months after the last ]>receding genei*al meeting 
(Section 64). The provisions as to the holding of annual general 
meetings and extraordinary meetings are the same for all 
companies (Sections 64 and 66). 

Associations Not fok Profit. 

Under Section 20, if it is pi’ovod to the satisfaction of the 
Hoai'd of Trade that any association about to be formed 
“ lor promoting Commei'ce, Art, Science, Religion, Charity, or any 
other useful object,” w'here the intention is to apply its profits 
or income solely in promoting its objects, and to ])rohibit the 
jiaymcnt of any dividend to its members, ^ the Board may by 
Licence direct that it be registered with limited liability, without 
tile addition of the word “Limited” to its name. 

The Board of Trade has power to impose conditions and make 
regulations, and tlie coui’se which has to he adopted in practice 
is as follows : — Application has to he made to the Board for its 
Licence, and two copies of tlie proposed Meinoranduni and Articles 
of Association, printed on foolscap paper, submitted for settlement 
by tlie counsfil of the Board. A chefpie for seven pounds twelve 
shillings must also accompany the documents to pay counsers 
fee, together with the names of the pr*omotcrs of the association, 
and, if it is an existing but unregistered association, tbe names 
of the present council, committee, or other governing body. The 
Board may also require, before jiroceeding with the application, to 
he furnished with any other infurniatioii it may deem necessary to 
justify the granting of a Licence. 

When settled by counsel, one copy of the documents will be 
returned for such amendments as may be required, and the 

* This provision and the form usually adopted by the lioard of Trade prohibiting 
payments to members do not prohibit any pHyineiit made for value received, or tor services 
rendered by a momlier, or the granting- of a pension to a retiring otticor who is a member 
(Cyclists’ Touring Club v. Hopkinson, [1910] I Ch. 179). 
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application mast then be advertised once at least in each of 
two successive weeks in some daily newspaper circulating in the 
neighbourhood of the proposed association. When the Board’s 
requirements are satisfied, ju'ovided no objections to the registration 
have been sent in, the Boiu-d’s Licence will be issued, which must 
then, with the Memorandum and Articles, List of Directors, 
Consent to Act as Jlirectors, Statement in Lieu of Prospectus, 
Notice of the Situation of the Ilegistered Office, Particulars 
respecting l)iriM'to?*s, and a Declaration of Compliance with the 
Requirements of the Act, be dejmsited with the Registrar. The 
fee payable on the Memorandum A^ill depend on the number of 
membejs of wliicli the association is declanal to consist (see Table 
of Fees in A])])endi\ R), and a ten-sliilling deed stamp will be 
required on ])otli tlie Memoi'anduni and Articles, and a fee stamp 
of five shillings each on the Ai’ticles and otliei‘ documents. 

Befoi'o operations are eommencod tlie Rei»istrai'’s Certificate 
ontitlino tlje association to eairy on business must he obtained ; 
this Certifieaio w'ill be issued on the filing of a Declaration of 
Compliance with Section S7 (Foj’tn ‘14a), nlthougli such a declni-ation 
is quite iuap})i'opriatc. 

Should such an association dosij’e to alter its Memorandum of 
Association the jiropei* eoiirse is to siibitiit the j)ropo8od nltei-ations 
to the Board of Trade first, and if the Board approves them to 
apply to the C^)iiri umh’r Section Siniilai*ly, any proposed 

modification of tlie Articles should be submit tc‘d to iJie Board 
and its approx al obtained befon* the jiassing of tlic I’eipiisiti' 
special resolution The Legist I’ar decline's to accept special 
resolutions jiltej’ing Articles unless they lia\e l)eeii ^lppro^ed by. 
the Board Where the proposed alterations are extensive the 
Board re(|uires tlie lesolution to be s(*ttled by its counsel and his 
fee of sevt'ii jiounds tvxelve sliiJIiugs ])aid. 

Associations of this natiii'e Inive the same ])rivileges uiid are 
subject to the same obligations as otlier Limited Conijmnies, with 
the e\ce})t ions that no such association is recpiij’ed to use the 
woi'd “ Ijiniited” as ])ai-t of its name, to publish its nanie, or 
to make the Ketni'iis of l)ireeto]-s or ^Janagei’s and of Members 
i’e(|uired from otlu*]* ef)ni])anies (St*etion ‘20, Sub-seetioii .3); but 
Partieulai's i (*specliiig the Direetois most he tiled within a montli 
of the ineorpor.if 1011 of the association. 

By Section 20, Sub-section 4, tlie Board of Ti’ade may give 
notice to any such association of its intention to revoke the Jjicence 
granted under the section, and, after giving the association an 
opportunity of being heard in o])j)osition, may revoke the Licence, 


Iff St. Hiiaa'n I]icoip< .rated (’ollejfp, (Jhelteiihuin, [IHOI J 1 Cli. 55(1. 
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and upon such revocation the Registrar must enter the Trtrppdi 
“ Limited ” at the end of the association’s name in his Register, 
and the association will iherenpon cease to enjoy the exemptions 
and privileges granted hy the section. 

“ A company formed for the purpose of promoting Art, Science, 
Religion, Charity, or any other like object, not involving the 
acquisition of gain,” may not hold more than two acres of land 
without the sanction of the Board of Trade (Section 19). From 
these words it seems that a company which is formed in the 
manner above described tor the purpose of promoting Commerce 
is not restricted as to the holding of land. 

It may he noted that Literary and Scientific Societies can be 
formed under The Ijiteraiy and Scientific Institutions Act, 1854 
(17 & 18 Viet., Ch. llti), which enables them to acquire land not 
exceeding an aci'e. By Section 30 of that Act the assets on the 
dissolution of such a society are not to he distributed among the 
members, hut ai*e to he applied to similar pui*poses. This section 
does not, however, ap])ly to a soci(‘ty in the nature of a joint stock 
(‘ompany.^ 

U N r j M i ri. I) Com pa n i ks . 

Very few coni])anies are now j’egistored with Unlimited Liability, 
and many hanking and other com])anics originally cojistituted as 
Unlimited (k)Tn])anics have been j’P-registered with Limited Liability 
uiidei’ the power conferred by The Companies Act, 1879, now 
re-enacted by Sections 57 aud »>8 of the Consolidation Act. The 
mom hers of an Unlimited Ccniqiany are liable to calls until the whole 
ol the companCs debts or obligations (how ever Jieavy they may he) 
arc paid, l)nt they can only be called upon pro uifd according 
to their interest in the company, and their liability is altogetlier 
at an end one year after they have ceased to he members. 
In lh(‘se two pr^rticulars Unlimited Coinjianies have important 
advantages over private partnerships, and also over limited 
partnerships i-egistcred under The Limited Partnerships Act, 
1907, so far as the ‘‘general partners” are coiicei’iied. 

Unlimited C^)mpauies, like C’oinpanics Limited by Guarantee 
(sci‘ page 7o, may he registei’cd cither with or without 

a capital divided into shares. The Mtnnoranduni of Association 
must state -(1) The name of the proposed company ; (2) The 
part of the United Kingdom (whether England or Scotland or 
Northern ii eland or the Irish Fi-ee State) in which the registered 
offict* of the company is to be situate ; and (3) The objects 
foi‘ which the company is to be ostahlisliod (Section 5). It must 
be accompanied by printed Articles of Association (Section 12), 


r, Elliaoii, [1898] 2 Ch. 83; Bristol AtheuMeimi, -13 Ch, D. 230. 
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which must state the number of membei’s the company is to 
consist of, or the amount of the nominal capital, “for the purpose 
of enabling the Registrar to determine the fees payable on 
registration” (Section 10, Sub-sections 3 and 4), The capital, 
being stated in the Articles of Association, may be varied 
at any time by special resolution without the sanction of the 
Court, and, if the Articles allow it, capital may be returned to 
members, and they may cease to be members on such terms as 
may be agreed upon.^ The duty of one pound ])cr cent, on the 
capital of a Limited Company is not payable on the registration of 
an Unlimited Company. 

So far as I'egards the powers of an Unlimited Company and of 
its directors, the conduct of its business and ])roceedings, the 
alteration of its Memorandum or Articles of Association, and its 
winding up, the same considerations apply as in the case of a 
Limited (^om])any. The Returns recpiircd to be made by Unlimited 
Com[»anics ai’e the same as those by other companies. 

llNLiMiTicn Companies Acqciking Luiited Liaiumtv. 

Under Section 57, a coni])aiiy already registei-ed with Unlimited 
Liability may r-^-register as a Limited Cojnpany, and may by the 
resolution assenting to such re-registT'alion increase its nominal 
capital by increasing the nominal amount of each of its sJuires. 
But no part of such increased capital shall be capable of being 
called u]) except in the event of and for the ])urp()ses of the 
company being wound up (Section 58 {a) ). Kven wlnmc' tluTO is 
no iiK rease of nominal capital, the company registering may ju’ovide 
that a portion of its capital shall only be called up in case the 
company is being wound np (Section 58 (/>))• membe]*s 

of the (Hunpany reiiiain liable in ivspect of pre-existing debts 
to the same extent as before, but are ])rotected with rt‘gard to 
8ubse(|nent liabilities. As to the Jialnlity of banks of issue 

for their notes see pages 70 and 71, i^npr(t. If an Unlimited 

Com])any seeking to limit its lialiility altera its Memorandum 
of Association and adopts the word “^Limitoid ” in its name, it 

must i-egisler as a inmited company befoie ap])lying for sanction 
to the alterations." 


(yOMPANILS IN Tllli: StANNARIKS. 

A company of more than twenty members may still be formed 
without registration under the Comjianies Acts if it be “ engaged 
in working mines witliin the Stannaries and subject to the 

* Ke Uoroujfh CornTnerpuil an<t Unildiiif; Sofieiy, [181)3] 2 Ch. 242. 

2 Uoyal Exdiaiii^c Buildings, Glnsgow, [1911] B. C. 1337, Court of Soss. 
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jurisdiction of the Court exercisinj' the Stannaries jurisdiction’*^ 
(Section 1). Such corapanies are frequently formed, in 
accordance with a somewhat curious local custom, on what 
is known as the “ Cost Book System.” This is a customary 
form of partnership for woikin^ mines witliin the Stannaries 
{l.e. Cornwall and Devon), according to which each partner is 
at liberty to transfer his shares, when all calls are paid,- without 
the consent of his co-j)artners. These companies are governed 
by ^riie Staiinaries Acts, 18GJ) and 1887. Any partner is at 
liberty to determine his liability at any time, not being within 
six weeks of a winding up,*^ by relinquishing his shares.'* No 
fixed capital is necessary, money being (tailed n[> as it is wanted. 
Tlie affairs of the partriershij) are managed by an agent called 
“ the purser,” subject to the control of the pai'tners in their 
])eriodiea] meetings. The purser and any one of the partners are 
agents fi>r and can bind the whole body in respect of any contract 
rehit.ing to the carrying on of the mine, otbei* than transactions 
in the way of borrowing money. The accounts are open to the 
inspection of the partners at the meetings, and the agreement 
into whit'll the jiartners have entered, the receipts and expenditure 
t»f the mine, the names of the sliarebolders, their respective 
accounts with the mine, and the transfe"s of theii* shares, are 
entei'cd in a book or books called the Cost Book.” ^ 

The company, unless registered nnder the Companies Acts, 
is a. mere ])artiiersliip, and a inombei* remains liable to crcalitors 
for all debts iiuairred while lie is a member,** unless he has 
ceased to be a member for two years before the mine has 
ceased to be worked or the comjiany is wound uj).'^ 

^Jdi(* Stannai'ios Caiurt (which was foi’inerly presided over by the 
Vice-Warden of the Stannaries) was abolished in 1890, and its juris- 
diction a-nd powers transferred to and vested in the County Courts 
of Cornwall, which now have jurisdiction over mines and miners 
within the Stannaries, and for winding up companies^ formed for 


' J.(>. iiKJf-Mlhforoub mines and tni-streninnig- companies in Cornwall and l>ovou. 
Thoro me china-clay ctnnpanie.’s formed in a similar muiiuor which do not fall within 
the exception, 

- StaiinariGs Act, lH(iO, Section li. 

3 Stnnnanes Act, JHH7, Section 22. ^ 

^ See ex parte l*almev, [1872] 7 Cli. 280; Frank Mills Mining Co., [1883] 23 Ch. D. 62. 

** The above statement of the nature of the Cost Book System is taken from 
Mr. ,T()hn Batten’s book on The Stannaries Act, IHOO. 

® Kittow V. Liskeard Union, [1875] L. U. B) Q. B. 7; Chymouth’s Case, [1880] 
15 Ch. D. 13. 

" ('ompariios (Consolidation) Act, 1008, Section 209, Sub-section 1. 

® “ Companies ” for this purpose includes partnerships, even if only consisting of two 
p irsoiis, and the jurisdiction of the County Courts m exclusive, so that proceedings cannot 
he taken in the High Court (Jhinbur v. Harvpj, [1013] 2 Ch. 530), 

H-B 
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working mines within the Stannaries and not shown to he working 
mines eLsewhoi’o, whatever the amount of capital and wherever 
the registered office may be (Section 181, Sub-section 4). 

iLLKdAL PaRTNERSUIPS AND ASSOCIATIONS. 

Since 18()2 it has b(‘en unlawful for any com})any, association, 
or partnersliip consisting of more than ten persons to be fo)*med 
for the purpose of cjirryirig on the business of Blinking, or of 
more than twenty persons foi* carr-ying on any other business 
that has for its object the acquisition of gain ” by the company 
or by its individual members, unless registered under the Companies 
Acts, or formed undei* some othei‘ Act of Parliament, or under 
Leti.ei’s Patent, unless it be a company engaged in working 
mines in the Stannaries (Act of i8()2. Section 4 ; Act of 1908, 
Section 1). 

It was decided by th(5 (\)n3*t of Ap])enl that Alutual Insurance 
Societies existed for “ tlie acquisition of gain ” within the meaning 
of the foi‘mer Acts, and accordingly that if consisting of over twenty 
members tliey were illegal associaiions unless registered.^ The 
same rule a])j)lies to Mutual Benefit Societies and Loan Societies, 
the Courts holding that an uni'egistered society could not recover 
the halance of a loan made to one of its members, on the ground 
that, the society being unregistered, “the loan to tlu' defendant 
was matle in ])ursuaiice of an illegal ol)ject, and the note sued on 
was given for an illegal considei-ation, and could not be sued 
upon, either by the society or by anyone suing as a trustee for 
the society.” " The rule also a])plies wliere the members of the 
society weie oj-iginally less tlian twenty, but have been increased 
to over that number*.'^ But such a society is beiieticial owner of 
its pi’operty, and a servant embezzling its money is lial)lc to 
conviction.'^ Wlicre ])ersons calling themselves managers, who had 
adopted no constitution, received moneys for assuring sick henetits, 
and described the assured as “members of the One and All 
Association,” it was held that no business rvas carried on by the 
association, and the managers were liable to account as trustees.^ 

Members of an unregister-ed society lU’e in the unenviable 
position of being individually liable, at any rate ui respect of 
any orders they may give or conti-acts they may make pci'sonall}^ 


J Padstow Total Losh Ac. ARsoemtion, 20 (^i. 1). 127. 

3 Jcniiin #78 V. llainrDond, « Q. B. D. 22r., Shaw t*. Henson, [IHS.JJ 11 Q. B. 1). 5(W. 

^ Ex parfe Thomas, [1SH5J 14 Q. B. 1) 379. 

♦Reg. V. Tankard, [1891iJ 1 g. B. 54S. 

*Oiie and All Sickness Association, [lOOUj 25 T. L. B. 074. 
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while neither personally as members nor collectively as a society 
have they any power of enforcing the payment of debts due to 
it. The importance of registration is therefore obvious. 

Illegal associations cannot be wound up under the Act.^ 

Trade Unions (see page 5, note mpra) may not registei^ 
under the Acts, there being provisions for registration of such 
societies under The Trade Union Acts, 1871 to 1913. The 
Rcgisti*ar of Companies declines to register any Memorandum 
of Association whose objects contain a clause capable of being 
(construed as authorising the doing anything in restraint of trade 
or- carrying on tire business of a Trade Union in any way. Even 
if registei-ed as a company the registi’ation is void, and if the 
riund:)er of members exceeds twenty the company is an illegal 
association. 2 


^ J*H(rhtow TotKl Loss Ac. AH«ociiitii)n, 20 Ch. D. 1^7 Nalional J)«beatui« 

Onrponitifin, [1801] 2 Ch. I). .W.i. 

® Ktlirilmr^rh Am'ated Wutors Defeuce As^ociaiiott c. JunkiiiBoii, [11)01] G F. 1160, 
<A)urt of Sesb. 
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CHAPTER VIL 

THK JK)OKS AND SEAL OF THE COMPANY. 

The Mem BEKS of a Comi'ANy. 

Memtiership is defined l)y Seetion 24 of the Consolidation Act as 
follows: — “The subsci*ibers of the Meinorandum of ii company shall 
be deemed to have agi*eed to become* niembo’s of the company, 
and on its rej^istrafion shall be entered as membej-s in its Register 
of Members. Every ofclier pej*son who agrees to become a member 
of a company, and whose name is entered in its Register of 
Members, shall be a member of the company.” 

A subscriber of the Memorandum is tberf*fore a member 
whether he has otherwise agreed to become so or not, and whether 
or not his name is enter‘ed on the Register, and he is hound 

to take and pay for the numbei* of shares writtoji opposite bis 

name,^ although if he subsequently apply for and receive an 

allotment of an equal oi* greater number of shares this may be 
treated as a satisfaction of bis obligation under the Memoj*sindiim.‘'* 
The directors have no ])ower to release a Knl)scril)ei‘ of the 
Memoi’anflum frenn his ohbgation to take shares,'^ anil a subscriber 
can th(‘j*efore esca])e only by taking np and transferring the shares. 
He will, liowevcj*, be relieved from liability if the whole of the 
shares aie allottecl to other persons, so that no shaies are left in 
respect of which he can bo registered.* Wh(‘n the liability is thus 
extinguished, it does not i-evive on an increase of capital or a 
forfeiture (.)F shai'es putting fui’ther shares at the disj)osal of 

the directors 

A ])ers()ii who does not subscribe the Memoiandum does not 
become a member until bis nanu* is entei'ed in its Register of 
Membei’s ( Section 24, supra). While a contract by such ]H-*rson 
to take shares is still in fmri, i.u. until he accjuii-es the status 
of iiiendau’ by eiitiy on the legister, the eontinet can be I’escinded 
by llie mutual I’ousent ol Ibe company and himself.^’ 

1 T.vddyn SheiTrev Slate Co., [18(59] 20 I,, 'i 105, Drjiinrnoiid’s Case, 4 Ch. 772; 

Pell’8 Case, [ls7oJ 5 Ch. 11. 

2 GiJuiaii’s Case, [ IHHOJ 31 (’h. I). 420. 

3 London Coal Co., [1H77J f) iJli. U. 525. 

♦Tufrioira Vnnv . | 18H5J 29 (’h. 1 ). 421, JCviuiw’h ChHe, [18(17] 2 Ch. 427; London 
Coal Co., [JM771 6 Ch. J). 525, Levjok’s Ca-se, [1870] 40 L. J. Ch. 180, 23 L. T. 838. 

3 Mackley's C’ase, [187(1] 1 Ch. D 217. 

*> ^lCol fi Case, 20 Ch. II. at pnift* 111, jer Loa>lmi, L. J. 
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The same considerations as to what is good payment (e.p. the 
set-off of a debt) apply to shares thus taken as to sliares taken io 
the ordinary way. But while Section 25 of the Act of 1867 was in 
force they could only be protected from the liability to pay for their 
shares in cash by the registration of a contract.^ Since the repeal of 
til at section tliey can pay for shares for which they have sub- 
scribed the Memorandum by a transfer of property or by services 
in any manner agreed with the company ; but shares allotted 
to a subscriber as fully paid out of the consideration payable 
to the vendors will not satisfy his liability,^ nor where the 
consideration is payable to the vendors jointly and only one 
has subscribed the Memorandum can the latter Ireat the fully 
paid sliares as being on account of his subscription.'^ 

The other pei’sons who ai‘o members are those who have agreed 
to take shares and whose names are entered in the Register. These 
j)or.sons are not members until their names are entered in the 
Register; but if there is a complete agreement between them and 
the company they will not escape liability, for the Register can be 
amended under Section 32 while the company is a going concern, 
or under Section 163 when the company is in liquidation.'* On 
ihe other hand, to have his name entered in the Register does not 
make a man a member if he never agreed to become one, for 
tlic name nmy in like mannei* be removed, and if retained in the 
Register after liis name should have l>ecn i‘emoved the Court 
may make its order for lemoving his name retrospective, so as to 
free him from liability as a contributory.** 

A corpoi’atioii may be a member if aiitliorised by its constitution 
to hold shares^; but a partnership should not be entered in the firm 
name, as the firm is not “ a person,” and the names of the individual 
holders of the shares must lie entered in the Register (Section 25). 
If a transfei* purports to be made to a firm in its firm name 
the company may reject it."' If, however, the firm name is in 
fact mitei’ed with the consent of ilie pai'tners, they become liable 
ns members.^ 


' .TarviH & (3o., Limitod, [ISJM)] 1 Cli. ItW ; Klienezer TnnmiuH & Suus, [ 11)02 | 1 Ch. 238. 

- Migotti’e 0 ( 180 , [1807] 'I Kq. 238; Druiniiiuiid’b Ouae, [1809] 4 Ch. at page 778 ; 
ForlKJb and Judd’s OabO, [1873 J 8 Oh. 270. , 

^ Fothorgill’s Oase, [1873] 8 Oh. 270. 

Wiiistone’s Oase, [1879] 12 Oh. D. 230 ; couqmro Portal v. Kiumeiis, [1877] 
1 O. r. 1). 201, 664. 

^Nation’s Oase, [1866] 3 Ecj. 77; compare Sussex Brick Oo., [1904] 1 Oh. 598. 

® Bath’s Oase, [1878] 8 Oh. D. !134; Baruod's Banking Co., ex parte Ountract 
Corporation, [1807] 3 Oh. 106. 

" Vagliano Anthracite Collieries, [1910] W. N. 187. 

® Weikersheim’s Cose, [1873] 8 Ch. 831. 
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The simplest and most usual form of agreement to become 
a member is an application for and an allotment of shares. This 
is dealt with in Chapter IX. (page 171 et seq.^ infra). ilut an 
agreement may he made in other ways. For instance, it may be part 
of the preliminary contract with the vendor that he shall take 
shares ; persons may hy underwriting letters bind themselves to 
take any shares not subscribed for by the public ; or there may be 
contracts to take shares which ai'e not in writing, for a man maj" 
agree with the company by word of mouth, or even hy conduct, to 
become a member. “ A formal ag]*eement is not necessary .... 
If the substance of an agreement is made out the form is not 
materiol.”^ Thus, if a man who has not previously agreed to 
take shares knows that they have been allotted to him, and 
afterwaj*ds acts as a member of the com])aTiy (for instance, by 
attending meetings, giving proxies, or selling or attempting to sell 
some of the shares), he will be held to have accepted the allotment 
and to be a member in respecd of the shares. Oj* a person accej^ting 
tlie ottice of dii’ector when the Articles make it a condition of his 
office that he shall take shares from the company will be held 
to have agreed to become a nieinbei*. (See “ JHrectors* Qualification 
Sharof^” Book II., Cliaptcj* 1., page 298, infra.) 

A statement in the ])rospectu8 that directors or others liave 
agreed to take shares will not alone be sufficient to render them liable.- 

All agreement to take shares may be made through an agent.*'* 
The authority of the agent must be considered under the ordinary 
doctrines of principal and agent. An applicaiion by a ])erson not 
having authority of course does not make the supposed principal 
a inember * ; but it must be noted that the act of a pei'son 
purporting to be an agent may be ratified by the intended 
principal, and such ratification may be by acquiescence if there 
is full knowledge of the facts ^ ; and, further, that where a person 
has given a written authority, which is acted upon by a third 
party in good faith {c.q. ])y a company in making an allotment), 
he may be estopped from alleging that the authority w^as limited 
by private instructions, or was not co^nplete, if upon the face of 
the document all was in oi*der.® As an' authority coupled with an 
interest {e.g. given for valuable consideration) is irrevocable, an 


1 Per Jarucb, L. J., in Ritso’s C’lise, [187(lJ 4 Cli. D. at, page 782. 

* Moore Bros. & C^o,, [IHOaj 1 CIi. 027, Todd v. Miller, [1910] S.C. 800, Court of Sess. 

5 Lovita’fi Case, [1870] 6 Ch. 489; Fraser’s Caso, [1871] 24 L. T. 740; Barrott’s Case, 
[1865] 4 Do G. & Sin. 410. 

* Kx parifi White, [1807] 10 L. T. 270; Coventry's Case, [1891] 1 Cli. 202. 

^ Without ktiowledffe of the facts there can he no ratillcation (Banque Jacques 
Cartier f. Banque d’Eparifiic, [1885] 10 App. Ca. 111). 

® Henry Bentley & Co., [1898] 09 L. T. 204. 



THE MEMBERS OP A COMPANY. 


87 


underwriting letter containing aiitlioi-ity for sorae person to apply 
in the name of the underwriter, when duly accepted, cannot be 
revoked.^ 

A }>erson who purports to contract as agent for another, not 
having authority, does not himself become a member, but is liable 
to the company in damages for breach of warranty of his authority — 
the measure of damages being the loss sustained by the company, 
which may in some cases be the whole nominal amount of the 
shares.- 

There is no contract in a case ’where an agent by mistake 
applies in the name of his princij>al foi* shares in the wrong 
com]>any,'^ or where, by the fraud of a company or its agent, the 
ap 2 )licant is led to believe lie is contracting with a ditferent 
(iompany from that to which his application is addressed.^ 

To accepii a transfer of shares involves an agreement to become 
a member, and, if the shares ai-e not fully paid, renders the 
tr*ansfcree lijible for the unpaid balance. A mortgagee of shares, 
thend’ore, should not take a transfer into his own name unless 
the shares are fully paid : if he does so he is liable for any calls 
made."' 

If an ag!‘eemeut to take shares (not arising merely by subscrib- 
ing the iMemoi'andum) is brought about by misrepresentation, 
made either by the company or its agents, the member can, before 
a winding u]), obtain rescission of the contiact, repayment of what 
he has paid, and I’cmoval of his name from the Register. But, 
a contract protmred by misrepresentation being only voidable and 
not void, if the company has gone into li((uidation and other 
interesls have come into existence, it is too late to set the contract 
aside, and the person remains a member. (See utuiei* head of 
“Kh’FECT OF M ISliKl’KFSFNTATlON JN THE PUOSPECTIJS,” page 137, tufra.) 
If, hovvevcj*, tlici'c was in fact no contract to take shares, the 
supposed member cun at any time have his name i-emoved from 
the Registei', for he was never really a member.^ 

A man ceases to be a member of a company upon a complete 
transfer of his shares being made ; but he remains liable to a 
limited extent in the event of a liquidation occuiTing within 
one year after the transfer. On the death of a shareholder the 
membership of course ceases, but his estate remains entitled to 


1 Caimichaol’s Oa«e, [IHIMJJ 2 Ch. 643; Hindley’s Cane, 2 Ch. 121; Olympic 

UemRumiico (V)., [11)20] 2 L’li. 341. 

Hx parte Pamuure, [188.3J 24 Cli. D. .367, Coventry’s Case, [1801]! Gh. 202. 

“ ISx parte I’anrniii'e, [1883J 24 Ch. D. 367. 

Ite International Soeioty of AuctioTieers, [1808j 1 i'A\. 110. 

® Weikersheini’s Case, [1873J 8 Ch. 831. 

« Oakes v. Tiirquaml, [1867] L. R. 2 H. L. 326; Alabaster’s Case, [1869] 7 Eq. 273. 
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the benefits and subject to the burdens arising from his member- 
ship until some oilier person is entered in the Register in respect of 
his shares. His executor or administrator, however, does not become 
a member unless be consents to be treated as such and to be entered 
in the Register.^ A man may also cease to be a member by a 
surrender or foi-feituro of his shares properly made; and in the case 
of Unlimited Comjianies the Articles may provide for a person ceasing 
to be a member in an}^ manner which maybe agreed, for in such 
cases the comjiany has jiower to reduce its ca])ital without i*ei*erence 
to the Court. 2 Thus, in the case of Mutual Ship Insurance 
Companies it is often provided that a person is a member only so 
long as he has ships insured in the company. It would seem, 
however, that in a comiain}^ limited by shares, and in a company 
limited by gujii*antee and having a share capital formed since 1900, 
a person caTinot cease to be a iricmbei* in an}' manner which 
would reduce the ca]utal of the cornjian}’' other than in the ways 
above i*eferi‘ed to. 1’herefore, .‘is a com])any cannot purchase its 
own shai*es, a transfiu’ ])urportiiig to be matle to the company 
will not 1 ‘clieve the ti'aiisferor fj*om liability.'' 

The represen biti VOS of a deceased oi* bankru[)t member ai*e 
entitled to j*eceive on behalf of the estate any dividends, bonuses, 
or benefits .‘ittacJiing to the shares, and are liable to eojiti'ibute in 
respect of the estate in their hands aiid to be put on tbe list as 
representative contrihutories (see Section 126), but ai'e not them- 
selves members unless they take tlie sfiai’es into their own names.'*' 
Until they do this, howevcj-, they are not entitled to receive 
notices from the cuiupany,'' unless the Articles expressly so 
direct. 

The company cannot refuse to enter executors in the Register 
or insist on inserting a. notice that they hold in a representative 
capacity unless the Ajticles contain some authority to do so, and 
must enter the names iii the or*der desired by the executors — a matter 
which often affects the right to vole and j‘eeeivo notices®; moreover 
if joint holders of a block of shares so i*equire, tbe company must 
enter in its Rcgistoi- some of the sliar(*s in tbe names in sncli order 
that one comes first and oMier of the slmres in the names in such 
order that another coijies first." 

I Bowhnj? nnd Welby’s Conrract, ( 1 ('h. «70. 'riio executor can i7isist on bom^; 
entered ns a member in Ihh own ri;rbt (T. Jl. SiiunderH & (Jo., flOOSj 1 (.Jh. 415). 

See re UoroiiK-h rotinnercial nnd Ibuldiiivf Society, 2 (Jli. 

* Trevor r Whitworth, [1S8H] J2 App. (Ja. 400. 

* James v. Buena Ventura Syndicate, [IWOdJ 1 Oh. 45C ; Now Zealand Gold Extraction 
Oo. V. Peacock, [1804J 1 (^. B. 022, compare Howling and Welby’fe (Jontract, [IBOuJ 1 Ch. 603. 

s Allen r. Gold tleefn of West Africa, [IIKK)] 1 (Ui. 050. 

«T. H. Saunders & (Jo., [IOOmJ 1 Ch. 41.';. 

7 Bums «. Siemens Brothers Lynnnio Works, [1019] 1 ('h. 225. 
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Infant Mmhers. 

A.n infant may become a member of a company ^ and hold shares 
either by subscribinf:^ the Memorandum of Association or by taking 
a transfer of shares,** but the company has power to i‘efuse to accept 
a minor as a shareholder or transferee of shares,* and should always 
do so in any case where a liability attaches to the shares, for the 
infant can on attaining his majority repudiate the shares if they 
ai’e then bui'densonie.® 

The company or its li(]uidator can set the transfer aside on 
learning that the transferee is an infant,® unless it lias allowed him 
to transfer his shares and acc63pted his transferee,'' or has retained 
him on the Register or list of contributories after knowing of his 
infancy.^ if a transfei‘ io an infant is repudiated either by the 
infant or the company, the person who transferred the shares 
to the infant is restored to the Register of Members or list of 
cordributories as the holder of the shares,-’ and it is immaterial 
that the transfei'or was ignoraait of tlie infancy of the transferee ; 
and even if the infant has transfeired some of the shares, the 
translVror to the infant remains liable in respect of the balance 
iintransferi-ed ; but the transferor will escape liability if neither 
the infant on attaining twenty-one nor the company has i-epudiated 
th(5 transfer of the shares to the infant, so that the infant has 
hecome a duly constituted member.’- Nor can sucli transferor be 
jmt on the 13 List of contributories if his transfer was more than 
a 3’ear before llie winding up, and the infant has re-transferred 
the slifu-es to another ])erson, even though the latter cannot pay 
the calls." If a purchaser who has not taken the shares into his 
own name procures the ti*aiisfer to be made into the name of 

’ All itil’iuit ctiuiiot, however, licfoino h nieiiibur of a statutory corporution whore the 
proviHioiis ol the Stntulf are such hs to contemplate the acts of an adult, e.y. wlicre every 
inomher i.-;, eligible for the council (Seymour r. Royal Naval College, [laiOj 1 t'b. 8(K)). 

lit liUxon & Co., [iH92j .‘1 Ch. 6.55, Nassau Phos])hate Co , [1876] 2 Cli. 610. 

Luiusdeii’s ('ase, [1868 | 4 Ch. lU. 

^.Symoii’s (’rise, [18701 5 Ch 208; Ca-stcllo’s Case, [1809] 8 Eii- .604. 

- Duhhu and Wicklow lladway Co. r. Black, [18.52) 8 K.\. 181, Ebhctt’a Ca&c, [1870] 
•5 Ch. ;i()2 , vr Laxon A Co., No. 2, [1802] H Ch. 555. 

''Syiuoii's Case, [1870] 5 (;h. 298 ; tlastello’s Case, [1.S69J 8 Eij. 604, Mataey & Grifflli's 
(-'use, [1907] 1 Ch. 582. 

' Gooch’s Case, [1872] 8 Cli. 266. 

* Parson’s Case, j 1869] 8 Eq. C.50 (three yeara) ; Massey & Griflln’s Case, [1007] 
1 Ch 582 (Tiiue years). 

Capper’s Caao, [1808] 3 Ch 458 ; S.muou’s (’aae, [ 1870] 6 Cli. 298 ; Weaton's Case, [1870] 
» Ch. 014 ; Castello's Case, [1869] 8 Eq. 60-1. 

Litchfleld’s Case, [1849] ;j D. G. & Sin. 141; Reid’s (’ase, [1858] 24 Boav. 318; Capper’s 
< use, [ 1868] 3 Ch. 468 ; Mann's Case, [1868] 8 Ch. 469, note ; Delmar’s Case, [1808] 38 L. J. Ch. 86, 

*’ Manu’s Case, [1867] 3 Ch. 469, note ; Curtis’s Case, [1868] 6 Eq. 466. 

Parson’s Case, [1809] 0 Eq. 650; Lumsden’s Case, [1868 ] 4 Ch. 31 ; Ebliett’s Case, [1870] 
6 Ch. 302 ; Mitchell’s Case, [1860] 0 Eq. 303 ; Massey & Griffin’s Case, [1007] 1 Ch. 683. 
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an infant, so that the transferor remains liable, the purchaser wiU 
be bound to indemnify the transferor, even where the infant is 
beneficial owner of the sharcsd 

A. person who has pui'chased shares and procured them to be 
transferred into the name of an infant cannot be put on the 
Register as the true ownei* of the shares" unless there can be 
shown to bo some contractual relation between him and the 
company, or the cii‘cuTnstai)ces are such as to sliow that the 
infant’s nanie was used as a mere alias for the adult.'^ 

If the infant repudiates his shares before oj’ on attaining liis 
majority he cannot mei-ely on the gi-ound of infancy recover 
any sums he has paid the com])any^ in respect of them'*; and he 
cannol, even wliile an infant, retain the shares without acc6ipting 
the burdens attaching to them, e.q. the liability for calls.^ Until 
he rej)udia.1es the shares he is, for the purpose of both benefits 
and burdens, a member and shai’eholder.® 

Jlofore ndie Infants’ Relief Act, 1870, it was held that an infant 
could on attaining his majority acce})t the shai‘es either hy a 
definite aet or by ac(]uioscenee,'^ but upon the oecuri’enee of a 
winding up the status of the member becomes fixed, and carinot 
be altc'red without the eonsent of the licpiidator.^ 

The infant's repudiation inay^ be at any time during his minoiity 
or within a I’t'asonable time after attaining his majority, if he has 
not ill the meantime accepted the shares. What is a reasonable 
time for repudiation varies with the circumstances. In a ease of 
a settlement a lady who had rcccdved no bciietits under it was 
allowed to repudiate after thirty-seven Ncars'-^; but tlie i*eeeipt of 
benefits would determine tdie right of 1 ‘epiidiation. In the case 
of shar(,*s In a eompaiiy one i*’ or two years’ delay has sufficed 
to ])ut an end to the right ; but/ in another case nearly three 
yeai's’ dtday was lield not to ])reelude relief.’’ If tlit‘re is no 
repudiation within a reasonable time, the infant, as above stated, 

‘ Maitland’, s Casr, [ iHjvSj Mh L, ,1. Cli. 554, Kdwards’ Cast*, f IHO'Jj V\ . N. 211. 

2MasMe\ A Gnmii’s ('hsc«, [1907] 1 I'h. 6H2, Kln^^•s Ca.se, 1 1H72J 8 Ch 2(10 

® Puffh it Slinririaii’s I’asu, [1872] 12 K«i. 500, Ifiehai'dsoii’h CaKO, [1875] It) Eq. 688; 
NickalLs r. Funiraiix, [ISOtlj \V. N. lls. 

* Stein borfr r. Scala (Leeds), [L)2:iJ 2 Ch. 452, Dverruliii^^ Huindtoii r. Vaii^dum Slierrin 
Co., [1804 j 2 Ch. 580. In this rcsjieet an infant is in the same position as an adult. 

^ Cork and Ihindon Tlail\va.> Co, r. (’azcuove, [1847] 10 Q. U. 035; Leeds and Thirak 
Haihvay (V)., [1840] 4 Ex. 20, North-West Kailway Co. r. MeMichaol, [1850] 5 Ex. 114, 

® Lninsden’h ("ase, [1808] 4 Ch. 21 , rr Iia\on & (’o., [1802 J 2 Ch. 655. 

7 Mitchell’s Ca.se, [1800] 0 E(i. .’KkI. 

• Caste! lo’s Case, [1800] 8 K(|. 504; Syinon’s ('ase, [1870] 5 Ch. 208. 

“Farrington v. Forrester, [1892] 2 Ch. 401. 

•oEhbett’s Case, [1870] 5 Ch. 302. 

o Mitchell’s Case, [1870J 0 Eq. im. 

Hart’s Case, [ 1808] 0 Eq. 312. 
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remains a contributory or member, subject, liowever, to the 
liquidator’s or company’s i*ight (if not precluded by the acquiescence 
or delay of the company or liquidator) to remove the infant’s 
name Jind substitute that of the transferor.^ 

The cases above cited on the question of the limitation of the 
riiiflit of the infant to repudiate were decided before The Infants’ 
Relief Act, 1870, and there is no decision as yet showing whether 
that Act renders the restriction as to a reasonable time still 
efPective. 

Where a director procured an allotment to be made to his 
infant cliildien, who were at the time of the winding- up still 
minoi's, he was held liable to make good the loss caused to the 
company by its inability to enforce calls-; and where a father has 
applied in the name of an infant son the fathei* has been put 
ii])()n the list of contributories.^ 

Thei-e is no authority as to how far an infant membe]* while 
on the Register of Members can act as a director or exej-cise I’ights 
of voting, signing i*equisitions, and giving pi-oxics; but there seems 
no ]-eason why, while remaijiing a member, he should not exercise 

I I lose functions. 

A minor may be a member of a Building Society or Industrial 
and Pj-ovident Society; but in the former case he cannot vote or 
hold office, and in the latter case his rights in those i-espects are 
usually restricted by the Rules. 

I’lnc Bi«:(jrsTKR Mkmhkus. 

J^’very conqiany is i*e(|uircd to kec]) a Register of its Members 
in i)ne or more l)()oks, and Section 25 of the Cojisolidation 
Act pi-escribes that the following ])articulars shall be entered 

I I I ere in : — 

1. The names and addresses, and the occupations, if any, of the 

members, and in the case of a company having a share 
capital a stateimmt of the shares held by each member, 
distinguishing each sliare by its number, and of the 
amount j)aid or agreed to be considered as paid on the 
shares of each member; 

2. The date at whicdi each j)erson was eiitei-ed in the Register 

as a member; 

Ik The date at which any ])erson ceased to be a member. 


^ See iihovo and Massey & Gnffiu’s Case, 1 1U()7 1 1 (Ui. 682. 

* Cronvep (\)., ex parte Wilson, [1873] H Ch. 46. 

® Rifhardson’K Chho, [1876] U) Eq. 680, Manley’s (^ase, [1800] 2 Meg. 7*; Reaveley’s Case, 
[1847] 1 T). Ct. & Km. 630. Rut if the coDjpany know of tlie infancy and reluse to accept the 
infant, they cannot make the father a member (Maxwell’s Case, [1858] 21 Beav. 321). 
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It is not uncommon for secretaries to enter in the Register, not 
the (late when the name of a person was entered in the Register 
as a meml)er, but the date when lie agreed to become a member. 
This is not in accordance with the Act, and may be material. 
Except in the case of a subscriber to the Memorandum, a person 
is not a member until his name is entered in tlie Register, and 
the scci'etaiy must make a true rec-ord to show when he became 
a member. 

In the case of joint Jiolders it is their right to determine in 
what order their names shall be enti^red, a matter whicdi will 
affec^t the right of attending at meetings and voting in cases 
wlnn^e tlie Articles (leelai*e that only the tirst named shall have 
this right,' and it has been held that where two trustees held a 
large Idock of shares ibey might require to have their n.ames 
entered as to some of such sliares in one order, and as to other 
of such shares in the reverse ordei*, and on the company failing 
to c.omply the Court rectified the register.” 

The ])enalty for not keeping such a Register is live pounds per 
day, and every directoi* or manager knowingly and wilfully permitting 
default is liable (Section 25, Sub-section (2). The Register of 
Members is })riind facie (but not (‘onclusiv(‘) evidence of any 
matters directed or authorised to be inserled thei‘ein (Section 

By Section 27 it is provided that no notiiie of any trust shall 
be entered on the Register or be receivable by the Registrar in 
the case of English or Irish conqianies,’’' and the company may not 
enter particulai’S of a lien it may (ilaim to have on the shares.^ 
‘‘It seems to me extrimiely important,” said Lord Coleridge in the 
Couit of Appeal, “not to throw any doubt on the principle that 
companies have nothing whatever to do with the relation between 
trustees and theii* ceslni qite trust in I’espect of the shares of 
the company.” “ But the Court will intervene to protect equitable 
rights liy injunction if application is made before the transfer is 
complete.^’ 

^J'he rule does not mean that the company, with knowledge 
of the rights of other peoj)le, can mak^^ advances to the registered 
holder on the security of the Shares, ignoring the rights of 


^ T. H. SamulcrH & (’o., f lOOH] 1 (’li. ll.'J. 

-Burns V. Siciuciis Brothers Dynamo Works, [1019J 1 Ch. 225. 

3 See (ioiuMiile r. Tjhtuwh.vs ITin.tii, [18H5J U Q. li. D. 421, affirmed 

ll App. C^a. 20; from wluch it iippoars that the oompaiiy is not hahle, although it is 
suggested the directors may ho, for igiioiuig iiotices of trust. See also Simpson r. 
Molsoii’s Bank, Ll89.>] App. On. 270. 

*W. Key & Son, [^>021 1 Cli. 407. 

Perkins, [ IHOO] 2i Q. B. T). 013. 

‘*Binne 3 ’' c luce Hall Coal (^o., [1804] 35 L. J Ch. 303. Such applications ai'e of 
frequent occurrence. 
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which it has knowledge, for tlie company is not relieved from 
the obligation of giving efPect to equitable rights of which it in 
fact has notice : e.g. its owm lien will not take precedence of 
charges prior in date of which it has notice at the time of 
making the advance which gives rise to the lien.^ Nor can it 
enforce its own lien against the holder upon Shares held by 
tj’ustecs if at the time of making tlie advance it knew that 
the shares were held in trust.® Where a company had notice of 
a transfer to trustees for creditors or others, it was held that it 
wjis justified in refusing to give effect to a subsequent transfer 
by the debtor to a ])urcliaser for valuc.'^ Wlien a company upon 
receiving a transfer has notice of an adverse claim it usually 
gives notice to the claimant that it will register the transfer 
unless he takes proceedings witliin a specified time. But a 
(’ompany is not concerned to inquire whether trustees who are 
registered as shareholders are acting within tlieii' powers in 
dealing with the shares,'^ and can enforce its own rights against 
the actual holders of shares irrespective of the ]*igbts of flie persons 
foj- whom they are trustees.’'' Nor does ])riority in giving notice to 
the company affect the pT’iority of two cliai’ges one against a-nother.® 
If a })ers()ii having equitable rights in Klnu’cs desires protection 
lie should servo a notice under Order XLVT., Rule 4, as explained 
at ]>age 214, infra. 

1 f an official of the C()m])any under a mistake strikes out 
file name of a ruemhor pi'ojierly registered this is a nullity and 
must lie disregarded, and if disjiiites arise a,s to the propriety 
of ilio act the Court will, on being satisfied that a mistake 
was made, order rectification of the Register so as to “ restore 
and retain” the name of tlie person entitled to the shai’cs.” 

The Jtegistej’ of j\leml)ers gives ])articulai*s of the shares as they 
were originally issued, with the changes from time to time made ; 
the Registej* of Transfers (as its name implies) gives particulars 
of the changes which take place in tlie ownership of shares; and 
the Annual List and Summary shows the names, addresses, and 
occiqiations of the members in each year, and the aggregate 
number of shai’es held on the fourteenth day after the ordinary 

^ IJradlord Brtuk v. JTeury App. ('a. 25), Bearden r. rrovincinl Bank 

of Ireland, [IHIKIJ I Ir. II. 682 (1. A. ; Bniiiey r. Ineo Hall (k)Rl Co., [IWU] 8r> L. J. Ch. 308. 

- Maekereth r. Wigan Coal and Iron Co., [JtllfiJ 2 tUi. 203. ^ 

'M’eafc i’. (’layton, [lOOOj 1 Ch. 051); Roots r. Willuunson, [1888] 38 Ch. D. 485; Moure 
r North -WcKterti Hank, [1801] 2 Ch 600. 

^ Simpson V. Molaon's Hank, [1805] App. Ca. 270. 

® lioiidon and Brazilian Hank v. Hrocklehank, [ 1882] 21 Ch. 1). 302. Hut it would seem that 
if the (’ompnriy had iiotieo of the trust before the debt to itself was iiicuiTcd tbe doctrine 
of Hrndford Hank v. Henry Hriggs, [1H86] 12 App. Ca. 20, would apply, and the company 
would bp postponed. ® Socirte Gthinrale v. Walker, [1880] 11 A])}). Ca. 20. 

' Indo-Chiiia Steam Navigation Co., [1917] 2 Ch. 100. 
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general meeting, with other particulars, which will be found later 
on under the head “Annual Returns op Capital and Members” 
(page 446, infra). In tlie case of small companies these may all 
be bound together in one volume. 

The Register of Members is not an easy book to keep in proper 
order, especially where there arc different classes of shares, the 
calls of vanoiis amounts, and ilie transfers numerous. The Act 
does not ]>rescribe any pai'ticiilar system of keeping the Register, 
but only r(*quiros that it sliall contain the ])articulars above noted, 
and more than one book may be nsed.^ Where, liowever (as is 
now usually the case), the capital is divided into one pound 
shares, to distinguish ""rack share by its number*” would necessitate 
in many cases an exceedingly large book, or series of books, con- 
taining enti'ies nnmbei’ed consecutively from 1 to the full number 
of shares of which the capital consists (in some cases many 
thousands or even millions), and a coi*respondingly large amount 
of clei'ical labour*. 

A system of a combined Register of Members and Share Ledger 
is now commonly adopted, arj*anged so as to show tire number of 
shares each mem her holds, the inclusive distinctive numlrers of 
shai’cs 1 to 10, 11 to 60, and so on), and the amount called up 
and ])aid on the shai’cs, with the other ])articulai*s pj‘esci*il)ed by 
Section 125. When projrei'ly entei*ed U]), a Register of Members and 
Shai*e Ledger* ar*r*anged in that form shows at a glance the exact 
state of each member’s share account. This system is i*ecommended, 
being pei*ha])s as compr’ehensi ve and simple as c*an Ire devised. 

A conprany not eutei*ing in the Registci* the name of a person 
entitled to la* jmt. therein is liable to jray him damages for* a,ny loss 
lie may have sustained by its neglect or refusal to do its duty 
(Section 8l2, Sub-section 2).- 

Inspection and Cojdes of the luajisfer. 

The Ib'gister of Members, “commencing fi*oin the date of the 
registr-at ion of the cornjrany,” must be kept at the company’s 
r*egistei*ed otlicc*, and he open, for a jrcj'iod of at least two hours 
a day, to tin* insjrectiou of {iny member gratis, and to the insjrection 
of any other* ireison on payment of a sum not exceeding one shilling 
for ca(*li inspe(*tion (Section ifOj. Any member* oi* other* jrerson 
may demand to be sujrplied with a copy of the Register* or of 
the Annual Jiist and Suuimar*y, or* any par*t themeof, on payment 
of sixjrence for every hundred words requir*ed to be copied 
(Section 60, Sub-section 2), but is not entitled himself to take 

> WeikerHrieun’s Cane, |lK7:q 8 Cli. 831, .S3fi. 

^ Sec OttoH Kt)i)je Diatnoiul Miiirs, |rHy:iJ 1 (''L. OlS; 'roinkniBon v. BalkiH Coimolidated 
Co., f 1891 j 2 Q. B. OH. 
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extracts and make copies ^ ; although in the case of companies 
g»)verned hy The Companies Clauses Act, 1845, there is a right to 
take copies, for that Act gives no right to require copies to be 
supplied.- Any company refusing to supply such copy or to submit 
its Register for inspection is liable to a penalty of two pounds 
for the refusal, and a further penalty of two pounds for every 
day during which such refusal continues, and every director or 
manager is alike liable (Section 80, Sub-section 8). A person 
desiring to inspect camnot be required to give the reason for his 
desire,'^ and even if it be known that the object of inspecting 
the Register or of requiring a copy thereof is antagonistic to 
the cnnipjiny, it is illegal to refuse such inspection or copy.'^ 
Rut the right to ins])ect ceases upon the commencement of a 
winding up,® and if inspection is required after li([nidation an 
Order of Court must be obtained under Section 221.*'* Such an 
Order entitles the party to inspect and take cof)ies himself. He 
ne(‘d not ])ay the licjuidator a fee for having them inade.'^ 

Vvilod when f/tc lirf/istrr mat/ he Closed. 

A company may cJose its Register for a j)eriod not e-\ceeding 
thirty days in each year, u])on giving notice thereof by advertisement 
in some news])aper circulating in the district in which the registered 

oflice is situate (Section 81). The usual course is to close the 

Kegister for fourteen days bofo!*e the ordinary general meeting, and 
to slate the fact in the notice convening the meeting. The main 
objects of closing the Register are that entries of transfer may be 
(hd’erj-ed until after dividends liave been declared and paid, and that 
lists of nnunhei’s may be made out in the event of polls being 
df^niaad(‘d, and the like. Ihit closing the Registei- is sometimes 
rcsoj-ted to with the object of preventing hostile action, in which 

case the Courts will iisually grant relief, as tliis is not a proper 

use of the power. 

liect Ijlcaf ion of the liegisfer. 

It is of the gj'eat(*st im]>ortance that the Register of Members 
should bo promptly and accurately entei-ed u}), as delay or 
inaccuracy frequently leads to expejisive lawsuits. Section 32 

* UnlH;^hiU (Uild Mining Co., \ UMll ] 2 K. B. OTi.l, overrulintf Boord v. Alrican ( 'onsolidated 
r-aiid and Tradin;; Co., jlsilH] 1 (jh. 6UG. 

-Mutter V. EaBtoru and Midlands lladway, flSHH] Ch. D. 92. 

Mlollaiid r. Dickson, [ IKssJ .‘17 (’li. D. ««U. 

* Re^. V. Wilts and Berks t^aruil Naviji^ation Co., 29 L. T. 922, .‘I A. «fe K. 477} 

Muttfji V. Kastern and Mitllands Railway, flHHS] 3H Ch. I). 92; Davies r. Cun luplit and 
Coke Co., [190111 1 Ch. 708. Kent Coalflelda Syndieate, [1898.] 1 Q. B. 7r»4. 

This sectioTi in ternis applieK only to a windinif up by or under supervision, but in 
Oie ease of a voluntary windin'^ uji Section 19J allows an order to bo made under Section 221 

C!hitty, L. J., m Kent Coalfields Syndicate, supra). 

lie Arauco Co., [1H99J VV. N. i:U. 
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prescribes that if the name of any person is without sufficient 
cause entered in or omitted from the llegister of Members of any 
company, or if default is made or unnecessary delay takes jdace 
in enterin<>^ in the Register the fact of any ])erson having ceased 
to be a member of the comj>any, the person or member aggrieved, 
or any member of the company, or the company itself, may apply 
(in England or Ireland by motion in any of the Superior Courts 
or by a})])li(aition to a Judge in Chambei*s,' or in the Stannaries 
to the (^)iinty Court Judge, and in Scotlfind by summary petition 
to the Coiii-t of Session) for an Order of the Court that the 
Register may be rectitied ; and the Court may “either refuse the 
apj)licaiion or oi'der Rectification of the Register, and payment by 
the company of any damages sustained by any party aggrieved.” ^ 
Such an Order must l)e notified to the Registrar of Companies 
(Sub-section 4). But if the Order for Reetification is refused, tlie 
Court cannot give daimiges upon a motion made under Section 32, 
the proper eoin'se being foi* the ])erKon aggi‘ieved to bring an action.'^ 
'^I'he Court has power to determine any (juestion relating to the 
title of any party to the a])plication (Siih-section 3). If no 
dispute arises as to the rights of the ])erson wlio seeks to have 
his mime entered in or removed from tlie Register, this section 
presenis no difiieultv. But as the irielnsioii or exclusion of a 
j)ersoTrK name in or from the Registej* determines his right to 
the heru'lit. of the shanks or liis liability to ])ay calls n])on tliem, 
a very lai’ge number of decisions have been given in (aises arising 
niidtu* the similar section in the Act of 18fi2. Some of the primnpal 
results may he summai-ised here. 

Tile C^iurt will interft're ami rectify the Register, u])on a motion 
made uiulei' Si'cliori 32, where tlie error is due to the neglect or 
default of the company, and generally when the (piestion ai'ises 
between the company and a menil>ei’ or alleged member wlietlier 
his name is ])j*o])ei*ly included or excluded.^ 'Jhie power of the 
Court is diseretionary , ami i-egard must be had to the “ justice of 
the case."^ Ju a dispute between two individuals as to hich 

' ill lliL' < IliviMon tlie niiplicnUoii is HiiiKist al\vny.s by inolioii, and it made by 
Buiniiioiis would be nden-ed mid court. Some .liidac^, reianre sucb motions to be entered 
in the list of J 10 I 1 -W itiies.s actions. Tbilcss tliuie is a b(|Uidution the ('ompaiiioB 
(Windinjr up) Division has no special jiiiisdiction to entertani such an applicfttiori 
(British Colimibmri Gold Kstates, [1SS«)J AV. N. *t2). Jiut any Jud^fo, whether of the 
King's Heiicli or (Miaijcery Division, lias ]iirisdictu*n. 

•* As to the mcHsurc ot damages see OUns Kopp* Jnarnund Minos, | IMIISJ 1 Cli. 618. 

3 See Ottos Kojtjc Diamond Mines, [iHlKt) I Ch Olb 

< Ward mid Henry's Case, [1M67 1 2 (’h. -131; lieese Hiver Silver Mining I'o. v. Smith, 
[1870J L. R. 4 H. L. (54. 71). 

‘ Companies Act, 1862, Section 2.'* , Sichcll's (’ase, [ 18(58 ] Jj. H. 2 Ch. at page 122 ; re Dronfleld 
SilkBtone Go., [IHHlj 17 (Mi. D. at ])nge»7, Tievor c. Whitworth, [18H8J 12 App. Cu., per ]A>rd 
Macnaghten, at iiage IK). D the removal ot a niember’s name w'as in consequence of an 
invalid Hurrender, it will be replaced cien alter seven years (bellorby r. Rowland and 
Marwood's Steamship Co., [1602 1 ^ ^*1** ^4). 
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ought to he registe]‘e<l as a member of the company, if the 
matter is a simple one the Court will decide it upon a motion 
under this section, and will tnake the necessary Order for 
Rectifying the Register. But if the question is complicated, 
or if the rights of third parties intervene, the Court will not 
interfere, but will allow the party aggrieved to seek his remedy 
by an action.^ 

Wlien a shareholder or transferee moves the Court the 
coni})any is the j)r()])er respondent and the directors should not 
he made ])arties, ami the dii’eetors even if th(*y have done wrong 
(‘annot be made liable for costs,” unless adtied as defendants at 
tlu'ii- own request 

Tn a j)i‘o])er ease* a company, beijig made a defendant in an 
action for {nifer alia) i*eet ifieation, can })e oi’derofl to give diseoveiy 
of (locnmcnis under Ordei* dl. Rule 12, of tlie Rules of the Rupieme 
CouTt Thus where the jdaintiff alleged that he had been induced, 
l)y tin* Irand of a diivctor, to sell shares to liiin at an undei'value, 
ami claimed as against the director that the transfer was void, 
ami against tin* eonqiany that the logistec should ht‘ rectified, the 
conipanv was ordcj'cd to dis(*lose its halaTice sheets and the 
materials from vvhi(*h tliey were mad(‘ u]), for the period of ten 
vcai‘s pr(*c(*(ling tlu' date of the agreement for sal(‘ of the shares.^ 

When the ('ompany has notice of a dis]nite it may itself 
ajiply to the (^)Ul•t for an Order under this section. Thus 
wh(‘re a transfer was registered in fact, and an othcual of the 
('oinjiany snbsecpiently in erroi* struck out tlio entry and I'cstored 
tin* original holder who wi-ongfully claimed to be retained on 
the Jiegister, tlie C/OUi-t, on the a[)plieatioii of the company, 
dii*( eted the Register to be i*eetified and oidered the objecting 
transferor to jiay the costs of the company and the transferee.® 

A member can by motion pi-oeure his name to be I’emoved from 
the Regist('r on tlie ground that lie was induced to subscribe for 
his shares by fraud or misrepresentation in tlie jirospeetus,® if tbe 
application is made within a reasonable time (as to ’which see pages 
1H7 and 140, iufta), and hefoi’e })roceedings have been taken to 
wind lip the company In an aj>|)lieati(>ii of this nature the same 
general jirincijiles will apply as if the applicant were seeking 

‘Waul lind Henrv’H (’hso. [ 1S(J7J 2 (’h. 4'U ; /•« ftarfr Shaw, [1S77] 2 Q. U. ]) 4(W , 
/latfe Snij^oiit, 1 1H71'J J7 Eq. 27.J , Gmitcr Biitam Piodiicts l)c\ cloprnont CorporutiOTi, 
[IDitJ 10 T. L. U. 4SS. 

^ Jif‘ Keith i'jowHO iL Co , [ lOlSj 1 Ch. Is7. 

‘('opal Varnish Co., [Iin7] .1 Ch. 3a». *Coiy r. ('oiy, fJ023j 1 ('h. 00. 

' Indo-China Stenin Na\j^aitioii Co., [1917] 2 (Mi. 

“ parte Warfi, [1H07J h. H. 3 E\. ISO, erpai/e Kiiihea, [1870J 5 (’h. 0."> ; Loudon 
and StalTordRhire Co., 1 1MS3J 21 Ch. 1). UU. 

^Muir /V GIrhk^ow Bank, 11879] 4 -A)>p. I'a. .137, 'lennuni v. Glasgow Hank, [18701 
^ (’*v. (Mo. bee also piig'e 13(), mfra. 

H-H 
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rescission of arij ordinary uncompleted contract on the ground of 
fraud or misrepresentation.^ Where the shares are fully pa-id the 
Court may refuse to grant i*elief on motion, leaving the applicant 
to proceed hy action.® A sliareholder cannot retain his shares and 
ask for damages (.see page 138, infra). 

If there is in fact no contract, or ilie contract under which the 
alleged sliareholder is supposed to have taken his shares is void 
from tlie beginning and not merely voidable, his name may be 
removed from the Register even after a winding up has commenced; 
for he never agreed to take the shares, and in such a case delay 
is not a bar to the claim to rectify the Register,^ as it is where 
relief is sought on the ground of misre])resentatioTi. 

Before the repeal of Section 25 of the Act of 1867 the Court 
would rectify the Registei* if shares agreed to be issued as fully paid 
had been issued without a contract being duly filed. •*’ The Court will 
also rectify if an allotment of shares is iri‘egular,^ or if the company 
has acted on a forged ti-ansfer.'' 

If where a transfei* is cornpletii and in order*, and left for 
registration, it is not registered owing to any unnecessary delay on 
the part of the company, tlie name of the t?*ansferor will be r(*rnoved 
and that of the transferee? jdaced on tin? Register, although a winding 
up has coTriineiKied in the iiitem^al, and tlie Oi'der may be reti’ospective 
in effect, so as to render* valid noti(i(*s of dissent given by the 
transferee to a scheme of i*e<*oristructioii,^ or to i*elievethe tr*ansfei*or 
from liabiliiy as a contributory.^ But no allei'ation will be made 
if the tj'ansfer is not registered owing to a decision of the director’s, 
/h/c'conie to and within their powers, that the transfer* ought not 
to be registei’ed,^® or if something r*emains to be done to complete the 
transfer,!^ or if the Articles reijuire the director's to exercise their 
disei’ction and they have not done so'®; and if there is a pending 

^ A piiivliMsu of uliiircs coniplptpil Ly a trauHt’er of thf pvopoi-l.y cainiot bo wt 
aside on tlio ^mnud ot an uinoc'fnr- nosivpiosrntation (Soddon r. North East Salt Co , 
flW06J 1 Cli .'1201, blit a contract to takes .shares from the coinpanv is like an aKrtic- 
m^nt of partnerhlnj) and is not treated as eoinpleted hy the allotment of the shares. 

•Askew’s (’ase, | lH7li 0 Ch (.01 

M)ako8 r. Tiirfpiaiul, [ISO?] L. U. 2 H. L. 32.'.,, Aluhaster’s Case, [JHOil] 7 Ki\. 273; 
Bnilhe’s Case, [ISOHj 1 Ch. 110. 

* Gorris.sen’s Case, [lH7:iJ H Ch 507, Wynnc'.s Case, [lH7:iJ 8 Ch 11K)2; Heck’s Case, [1874] 
9 Ch. 392; Baillie’s Ca.se, |IS9H] 1 Ch llo 

^ Darlington Forpe Co., [1887] :n (hi. D. 022. 

« Homer Cold Mines, [lHH8l 39 Ch. I). 540, rortupiinso Copper Minos, [1889] 

4,2 Chi. D. KJO. 

7 Uahia and San Fiancisco Hallway Ct)., 1 1808] h. R. 3 Q. 11. 684. 

* Siisaex Hrick Co., [lOOlJ 1 Ch. r,lJ8. 

« Nation's Case, [1860] 3 Kip 77, Hill’s Case, [18(J9J 4 Ch. 709, note. 

i®Alo\. Mitchell’s Case, [1879] l Apj). Ca 648; Nelson Mitchell's Case, [1870] 
4App. Ca. 024. ii Marino’s Case, [1807] 2 Ch. 590. 

Walker's Case, [1800 | 2 Kq. t ; Union DeheiiMne Corpoiation v. Fletcher, 69 J. 1’. 708 j 
Hackney Pavilion, in re, [1924] 1 Ch. 270, and .‘-ee papo 216. 
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dispute whether the company is in liquidation the Order will not be 
made, although the Judge has in an interlocutory proceeding decided 
that there is no winding up in operation J 

The importance of these rules is great, because until a new 
member is entered in the Register the former holder of the shares 
j'emains liable in respect of any calls which may bo made on the 
shares. 

The Court has power to rectify the Register after as well as 
before a Winding-up Order has been made (Section 163), and 
the Order may be made retrospective.^ Thus by an a])plication 
to the Court tlie liquidators can enfoi‘ce the liability of persons 
who are not, but ought to have been, entered in the Register 
of Members. 

Where a company is being wound up by the Court or subject 
to its Nupervisioji, transfers of shares are, unless the Court other- 
wise orders, void (Section 205, Suh-seclion 2); and where the 
company is being wound up voluntarily any tj’ansiers of shares, 
unless made to or with the sanction of the liquidator of the 
company, are void (Section 205, Sub-section 1). In the former 
case the exercise of the power of the Coart is discretionary, and 
an Ordei* will not be made except on strong grounds.^ 

iUiloiiial / ie(j istc r .< . 

As many companies registered in the United Kingdom carry 
on bijsim'ss wholly or partially in the Colonies, and shares ai’e 
Jield to a large extent by jiersons resident there, involving frequent 
local dealings in siicli sliares, an Act was passed in 1883 (re-enacted 
by Scctitms 34 to 36 in 1908) ])roviding for the keeping of local 
(k)lonial Registers.*^ Under the Act, any such com[)aiiy may, “if 
so authorised by its Articles, cause to be kept in any Ckdony 
in which it ti'finsacts business a Branch Register of Members 
resident in that Colony” (Section 34, Sub-section 1). 

^riie company must give the Registi-ar notic,e of the situation 
of the office wdiere the Colonial Register is kept, and of any change 
in its situation or of the di. scon ti nuance of the oflitje (Sub-seclion 2). 

The Register must be kept in the same manner as the Principal 
Register, and the Colonial Courts liave jurisdiction in regard to 
rectification of the Register, and in respect of olTences in regard to' 
i*ef using inspection (Section 35). ' 

^Violet OoiiholidHled CioM Mmmj; On., fJHimJ W. N. 00, 6H J.. .1. Cli. 685, 80 L. T. 084. 

See Susbox linck ('<)., [lOOl] 1 (*h. 60H, Avliore n ti'iiiihler waK ordered to be re^iHtered 

on u date before the b(]mdatu)n, so ns to allow tbo irunKfereo the ri^ht of a 
(bhsentiont. ■< Onwanl JluddiUK- Society, ( IHJM J 2 Q. U. Ml. 

* The term “Colony” includes Uritish Tndin und the ('(imrnonvveiilth of Austrnlia 
(Section 84, Snb-Hoction 8). Uy The Koreii'n Juribdietion Act, 1018, Sections 84 to 80 of 
The CoiTi])auies ((’oTiboli(intum) Act, 1908, arc added to the Schedule of Acts ci)utaii*ed in 
The Foroijfii ,liirisdictioii Act, 1890. 
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The particulars required by Section 25 must be entered in the 
Colonial Registers, which are to be open to inspection and subject 
to other conditions similar to Registers in the United Kingdom ; 
and a copy of every entry in any such Register is to be sent to 
the company’s registei’ed office in England, Scotland, or Ireland, as 
the case may be, where duplicates of the Colonial Registers are 
to be kept, and “duly entered up from time to time” (Section 35). 

The shares in the Colonial Register are to be distinguished 
from those in the Princi])al Register, and no transaction in the 
Colonial shares is to be entered in any other Register except the 
before-mentioned duplicate. 

It is not easy to say what business is sufficient to justify the 
opening of a Branch Register. Lindley, L. J., has said, “ It is 
part of the business of the company to give certificates of title 
to shares in it, and to register transfers of such shares, and to 
place the names of transferees on its own books,” ^ from which 
it would seem that the keeping of a Branch Register would itself 
be transacting business. 

Some Colonies (e.f/. Western Australia) require a Colonial 
Register to be kept as a condition of carrying on business in 
the Colony. 

The company may discontinue any Colonial Register when the 
entries are to be transferred to sonic* other Colonial Register or 
the Principal Register (Section 35, Sub-section 5). 

A transfer of a share in the (colonial Register is exempt from 
British stamp duty unless executed in the United Kingdom, and 
on the death of a member regislered in tiie Colonial Register his 
shares, for tin* purpose of probate, lettei's of administration, or 
inventory and death duties, are to lie pai*t of liis estate only if he 
died domiciled in the United Kingdom (Section 36). 

TiiK Rkoistkk of MoimjAOTcs. 

Ill addition to registering with the Registrar certain mortgages 
and charges as required by Section 93 (see page 272, mfra), every 
limited (amipany must kee]) a Register of all Mortgages and 
Charges specifically alTecting property of the comjiany, in which 
must be entered a short description of the projierty mortgaged or 
tharged, witli the amount of charge created, and, except in the 
case of seciiiities to beai*ei*, the names of the mortgagees or 
persons entitled to such charge. If any property of the company 
18 mortgaged or charged without such entry being made, every 
ilirector, manager, or other officer of the eoni]iany who knowingly 
and wilfully authorises or jiermits the omission is liable to a 
penalty of fifty ])ounds (Section 100). 

1 Bibhop V. Jliilkih CouKoIidatetl Co., [18»()J 25 C^. li. J;, 620. 
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However, a mortgagee, even though a director of the company, 
does not lose his security by an omission to see that it is 
entered in the Register of Mortgages,^ although he does so if the 
mortgage is one that requires registration under Section 93 and is 
not registered with the Registrar (see page 275, infra). The priority 
of mortgages is not affected by any imperfection of the Register 
kept by the company. ^ 

Debentures containing a specific chai*ge on the property of the 
company clearly must be included in this Register, but not those 
only containing a floating charge. Where such debentures are payable 
to beai’er the names of the persons entitled need not be specified. 

Under Section 101 the Register of Mortgages, and copies of 
all mortgages and charges which are i-equired to be registered 
with the Registrar, must be open at all i*easonable times to the 
inspection of any creditor or member of the company without 
fee, and the Register of Mortgages must be o])cn to inspection 
by any other person on payment of a fee not exceeding one 
shilling; but on a winding up the Register cannot be inspected 
without an Oi'der of Court/"^ The right to inspect the Register 
of Mortgages involves a right to take copies of it.*^ -A.ny officer 
refusing to allow such inspection is liable to a j)enalty of 
five pounds, and a furtlier penalty of two ]K)unds for every 
day dui’ing which such refusal continues, and every director or 
manager permitting such refusal is liable to the same penalties. 
In addition to the above penalties, as respects companies 
registered in England and Ireland any Judge sitting in Chambers, 
or in tlie Stannaries the County Court Judge, may by an Order 
compel an immediate inspection of the Register (Section 101, 
Sub-section 2). 

There is no provision in the Act for keeping a Register of 
Debenture Holders as distinct from the Register of Mortgages; 
but the debentures or trust deed usually provide for sucji a Register 
l)eing kept, and Section 102 reciuires that every Register of 
Holders of Debentures of a company shall (except when closed, in 
accordance with the Articles, for any specified period or periods ^ 
not exceeding thirty days in any year) be open to inspection by 
the registered holder of any such debentures and by any share- 
holder, subject to any reasonable resti*ictions which tl}e company 
may in general meeting impose, so that at least two hours a 'day 


^ Wrif^fht V. Horton, [1HH7J 12 App. C^a. 371. 

- General South Ainencan Co., [1H70] 2 Ch. D. 337, 

“ Somerset v. Land Sociintios Co., [1897J W. N. 29. 

‘‘Nelson r. Aiifflo-Amoncan T.and Co,, Ll8i)7J 1 Ch. 130. Note that, na the sectious do 
nut ^vu the porsoiia inspecting a ri^ht to have a copy sufiplicd on payment, the caee is 
different from that of the IleK-istor of Memhers (see papre Ot, fuftra). 
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are appointed for inspection, and every such debenture or share 
holder is entitled to a copy of all or part of the Register on payment 
of sixpence foi* every Inindred words. l'’he penalties for default 
are five pounds, and two pounds for every day during which the 
default continues, and are imposed on the company and every 
officer knowingly authorising the default. 

The same section gives every debenture holder a right to 
a copy of tlie trust deed securing his debentures, if printed on 
payment of one shilling, and if not ])rinted on payment of 
sixpence for eveiy hundred words, under the same penalties for 
default (see ])age 209, infra). 

The Reoistkii op Duiectors or Managers. 

Under Section 75, as extended by The Companies (Particulars 
as to Directors) Act, 1917, the company is j*e(pn‘i*ed to keep a 
Register of its Dii'ectors or Managers, and to tile copies thereof 
or of any changes therein. This applies to all companies except 
Associations Not for l*rofit, whicli are relieved fi'om the obligation 
to file copies of the Register (hut not from the provisions of 
Section 2 of the Act of 1917 recpiiring Particulars res])e(;ting 
Directors to be hied at the time of incorporation). The penalty 
for default in keeping the Register or neglecting to file a copy 
of it with the Registrar of Companies is five ])Ounds a day. 

The Annual Return of Members and Sumrnajy of Capital and 
Shares required by Section 2tl must also state the names and 
addresses of the persons who are the dii'cctors of the company 
at the date of the Return. 

Further particulars in regal'd to the Registei' and Retuin 
are given on page 446, infra. 

The Common Seal. 

Every limited company must be provided with a Common Seal, 
on which it “shall have its name engraven in legible characters” 
(Section 63, Sub-section 1 (b)). If any director, manager, or 
officer of a company “ uses or authorises the use of any seal 
purporting to be a seal of the company whereon its name is not 
so engi'aven,” he shall be lialde to a penalty of fifty pounds 
(Section 63, Sub-section 3). As has been remarked on page 16, 
supi'a, the name of a company sli(>uld be coirectly given in every 
detail. Especially is this necessaiy in the case of the Common 
Seal, the use of which is the official signature of the company. 

The seal is impressed upon share and stock certificates 
(Section 23), trust deeds, debentures, contracts, mortgages, and 
other important docunient.s, usually in the presence and with the 



103 


THE COHHOK EE At.. 


authorifcj of two directors, who sign the dociijnent, which is then 
countersigned by the secretary. *An impi'ession made in ink with a 
wooden or rubber block is a valid sealing,^ but a printed circle 
witli the letters “ \j. S.” or words “ Place for Seal ” is not.^ 
Any contract which if made between pi-ivate Iversons would be by 
law required to be in writing, and if made according to English 
law to be under seal, may be made on behalf of a company in 
writing and under its common seal, and may in the same manner 
he varied or discharged ; any contract which if made between 
]n'ivate persons would be by law required to be in wi’iting, signed 
l)y the parties to be charged therevvitli, may be made on behalf of 
the company in writing, signed by any ])orsou acting under its 
authority, exprehs or implied, and may in the same manner be 
varied ov disclnirgcd ; and any contract vvhicli if made between 
])rivaie ])ersons Avould by law bo valid although made by parol 
only, and not Tvducvd into vvi-iting, may be made by pai-ol on 
l)elialf of the com]viny by any person acting under its authority, 
ex])ress oi* ini]died, and may in the same manner be varied or 
disidiai'ged (Section 76). 

The mere affixing of the seal of a corporation is sufficient 
without witnesses, and, unless the Articles ])rovide that the 
directors shall attest, it is not necessary, although it is customary, 
for them to do so. Where the Articles have such a ])rovision the 
signature of the dire(!tors is not an attestation in the ordinary 
sense, but is part of the execution of the deed,*^ and it would 
seem to follow tliat without such signatures the execution is not 
com])lete; but there is no direct authority to this effect. Linder 
Ihe old law fixing the common seal was equivalent to delivery*; 
but now, unless Ibe contrary is intended, delivtny is also necessary.^ 
Delivery may be conditional and to take effect only upon some 
event ha})])ening, e.g. upon the considei'ution being ])aid ; in such 
a case until the fultilment of the condition the document is an 
esci'ow or scrip, and has no effect as a deed,^ but on the 
])ei’forman(;e of the condition the deed becomes operative w'ithout 
further delivery. Ih-oof of the seal may be given by anyone 
wlio knows it, and it is not necessary to call a person who saw 
it affixed.’' If the seal of a corporation is found to be attached 

’ Uetf. r. St. raul’b, (Joveiit Garden, [.IHW] 7 Q. B. 65... , 

Company. [1H87J 3(J W. R. 802. 

® DefTell w. White, [IrtOB] L. R. 2 C. P. lU. 

Comyn’8 Diffeat, Fait A, .8. 

^ Derby Canal Co. v. Wilmot, [180H] 9 Fast. 3«0; l^lowntt r. C;a8tle Steel and Ironworks, 

1 I887J 84 Ch. D. 68; Merchants of the Staple v. Hank of KiiKland, [1888J 21 Q. H. D. 160. 

® Spit;sel V. Cliinese Corporation, [1809] 80 L. T. 817. As to escrow genernlly seo 
Foundling Hospital v. Crane, [1911] 2 K. H. 307. 

■ Moiaes v. Thornton, [1790] 8 T. R. 307; Brouiiker v. Atkyiis, [1681] Skiiin. 2. 
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to a deed it will be presumed to be I'egularly affixed, and those 
who assert the contrary must strictly prove their case.^ 

A person having power to manage the aiTairs of a trading 
company lias implied power to affix the seal.- But negligence of 
the company in leaving the seal in the custody of a dishonest 
pei’son will not yirecliule the company from setting up that the 
seal was wrongfully affixed, and a forgery gives no title.^ Estoppel 
by negligence will only ai’ise if the negligence is the proximate 
cause of the loss io the ofher party. Thus where a secretary, 
to aid his own frauds, wrongfully affixed the seal of the company 
to share certificates, and, having forged the signatures of two 
directors, issued the cei*tifici»tes aiipareiitly in the ordinary course 
of business, the company came under no liability to the honest 
holders of the shai’e cei'tificates.® 

In Articles of Association ])rovision is frecpiently made as to 
the occasions on which the se«al shall be used. The seal is often 
secured by a bolt passed through ])art of the mechanism, and held 
in position by two ])adlocks. More freipiently it is enclosed in 
a case with two locks, different pei'sons holding the keys. The 
latfer is i-ecommend(Ml as the better method. 

A comjiany may by writing undei’ its common seal empowei* 
any poi*son io a(d as its aftoriujy to execute deeds on iis behalf 
in any place out of tlui United Kingdom (Section 78) ; or it may, 
if authoi'ised hy its Ai-ticles, have for use in any territory, district, 
or place out of the United Kingdom a separate official seal, 
and by writing authorise any piuvson appointed for the pui'pose 
to affix the same. Sucli ])erson when using the seal must certify 
the date and place of affixing it (Section 79). This local seal 
must be a facsimile of the original seal, with the addition that 
it must show on its face the name of the locality where it is 
to be used. 


» Clarke r. Imperial (am Co. [ISS.-q 4 B. & Ad. 315; Anon., [about 1730] 12 Mod. 423. 
Contract Corporation, [1H08J 3 C3i. 106, 110. Bi^f^jerKtalT v. Rowatt's Wharf, [1800] 

2 Ch. 93. 

* Merchants of the Staple v. Bank of England, [1888] 21 Q. B. D. 160. 

♦Bank of Ireland v. Trustees of Evans’ (Jharity, [1855] 5 H L. C. 389. 

6 RiilHjn r. Great Fin^yall Consolidated Co., [IDOt] 2 K. B. 712 ; altlrmed in the Hpuse 
of Lonls, |190fij App. Ca. 4.39. 
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CHAPTER VIII. 

MATTERS PRELIMINARY TO COMMENCEMENT OF 
BUSINESS. 

Promotion and Proriotkrs. 

Thk ftiiictions of Promoters and tlieir duties and liabilities are 
very impoi-tant matters in connection witli the formation and 
early existence of a company, and therefore clear ideas should be 
formed upon these points. Yet the Courts have always refused to 
define exactly what constitutes a “Promoter” — and rif^htly ; for 
if a rip^id definition were given, those who desire to avoid the 
liabilities of the position would be cjirefnl to come very close 
to the line without crossing it. 1'he best description is that of 
Bt>wen, li. J. : — “The term ‘Pj’omofer’ is a term not of law but 
of business, usefully summing up in a single word a number of 
business operafioTis, familiar to the commercial woj'ld, by which 
a compaiiy is generally brought into existence.” ^ But probably 
there should be added “and by which its capital is provided.” 
The promotion does nob necessarily cease with the registration 
of the company, for “a person not a director may be a Promoter 
of a company which is alr(»ady incorporated, but the capital of 
which liM-s not been taken up.”- 

In seeking to ascertain who ai*e the Promoters of a company 
it is useful to ask — (1) “Who started the idea of forming a 
ciuupany for the purpose in question ? ” (2) “ Who settled what 
was to be included in the Memorandum and Articles of Associa- 
tion and in the Prosj)ectus, or gave the lawyers instructions to 
prepare tJiem and information upon 'which they might be 
})repared ? ” (3) “ Who undertook the liability for the costs of 
preparing those documents, registering the company, and making 
the preliminary agreements?” (4) “Who sought out the persons 
who ultimately became tlie fii-st directors, and induced them to 
undertake the office?” (5) “Who 2 >iTJcurcd the subscription of 
the capital?” And, lastly, the famous question “(ha' hono — 
“Who benefited by the formation of the company ? ” 

It must be remembered, however, that none of these questions 
is decisive. A man may have done one or more of these things, 

> Whaloy Bridf^e Fruiting Co. t». Green, [1880J 6 Q. B. I). 109. 

- Emma Silver Mining Co. r. Lewis, [1879] 4 C. P. D, at page 407. 
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and yet not be a Promoter ; or a man may have kept in the 
backf(i»oiiiul and have appeared to do none of tliese things, and 
yet be a Promoter. Usually, howevei’, persons who have busied 
themselves in pi-ocnring subseriptions or undei-writing will find 
it very bard to escape fj*om being held to be Promoters. 
Further, a man may be a Promoter who is only acting as agent 
for others, or as director of a pi-omoting syndicate, if he has 
personally taken an active pai’t in the promotion.^ 

Very frequently the vendoj's of property to a company are 
the Pi’ornoters.- Put, on the other hand, the owners of property 
may have been asked, “ If a com])any is formed to acquire your 
property, will you sell it? and, if so, at what price?” If they 
have done no more than agree to sell they will not be Pj'omoters ; 
nor will the solicitors who, as ])art of their professional duty, 
prepared the contracts.^ Put it is to be noted that the Courts 
will look at the substance of a transaction, and vendoi*s or others 
who ai-e in I’cality the Jh’oinoters v\ill not escape liability by the 
interposition of a nominal vendoi* or a nominal Promoter, who 
professes to purchase and resell the property or to undei*take the 
tinancial ()])erations incident to forming and flfiaiing a company. 

For instances of decisions as to avIio are Promoters see the cases 
cited below.*^ 

T\w relation of a Pi-omoter to the comjiany he is about to form, 
filthough not strictly that of a trustee to his cental ljjw trust, or of 
an agent to his })rinci])al, is of the same ]iature ; and it follows that 
he may not seci'ctly make a lu-otit for himself, noi* othei*wise benefit 
at the exja'iise of the company. Thus Lindley, L. J., in delivering 
the judument of himself and Cotton and Ijopes, \j. . 1 , 1 ., said, 
‘‘Although notan agent of the company nor a trustee for it before 
its formation, the old familiar [>rinciples of the law of agency and 
of trust eeshi]) have been extended, and veiy pi-operly extended, 
to meet such cases. It is perfectly well settled that a Pjomoter 
of a company is accountable to it for all moneys secretly obtained 
by him from it, just as if the relationship of princi])al and agent, 
or of trustee and cestui qne trust, had really existed between him 
and the company when the money was so obtained.” It was 


» Lytlney and Wif,q)ool I'n. r. Bird, j IHHijJ (*li, 0. wt piitfc 9-t. 

“Twycross r. Grunt, [ 1S77J 2 C W I). 4(W ; Hock r. Kantorowicz, [1H57J 3 K. & J. 230; 
Gliickstoin v. TiHincs, fllkK)] App. Cti. nt patre 219. 

* J?«j Turner, riHS4 j 63 .1. Ch. 42, 49 J.. T. 20. 

♦TwycroBS r. Grant, [1877] 2 C. P. 1). 4(M); Hnpnnll r. Carlton, 1 1877J C Ch. 1). 371; 
Kmina Silver Minin;; C'o. r. Lewis, [1879J 4 1’. I). 39(i ; Krlnn^fer v. Now Sombrero 

Phosphate Co., [1879] 3 Apj). Ca. 1218, Kmina Silver Minin;; Co. v. Grant, [1870] 
11 Ch. D. 018, Nant-y-Glo and lllaina Co. v. Grave, [1870] 12 Ch. I). 738, Lydney and 
Wigpool Co. I). Bird, [1880] 33 Ch. 1). 86. 

* Lydney and Wiffpool (V). v. Bird, [1880] 33 Ch. I), at page 04. 
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further held in the same case that the fact that the Promoter was 
an agent for others did not exonerate him from liability. Again, 
Tjord Cairns and Lord Blackburn decided that Promoters undoubtedly 
staiKl “ in a fiduciary position towards the company.” ^ The 
fiduciaiy relationship extends, moreover, not only to the company 
as constituted at the time, but also to future allottees of shares ; 
so that disclosure of profits made by the Promoters must be made 
not only to the subscribci*s to the Memorandum, but also either 
1,0 an independent Board or to all the subscribers for sliai-es.- 
A convenient summary of some of the main principles in relation 
to contracts with Promoters and persons in a fiduciary position is to 
1)6 found in the judgment of Lord Litulley (then Master of the 
Rolls) in Lagunas Nitrate Co. r. Jjagunas Syndicate*^: — 

“ ^l^he first principle is that in ecjuity the Promoters of a company 
stand ill a fiduciary relation to it, and to those persons whom they 
induce to become share! lolders in it, and cannot in equity bind the 
corniiany by any contract with themselves as Promoters without 
fully and fairly discdosing to the company all material facts which 
I he comjjany ought to know. Erlanger r. New Sombrero I’hosphate 
(\).* is the leading authority in support of this general proposition. 

“ The second principle is that a company when registered is a 
coiporatiou capable by its- directors of binding itself by a contract 
with tliemselves as Pi'onioters if all material facts are disclosed.^ 
Salomon v. Salomon ^ CoS* is the leading authority for this principle. 

“ ddie tliird princijilo is that the directors of a company, aciting 
within their ])owei’S and with ivasonable care, and honestly in the 
interest of the conijiaiiy, are not personally liable for losses which 
the comj)any may sufi'er l)y reason of their mistakes or ei'J-ors in 
judgment. Overeiid, Ciirney A Co. r. Cibb'^ is tlie leading authority 
1)11 this head. 

A fourtli priiicijile, not confined to com])anies, but extending to 
iliein, is that a contract can be set aside in equity on proof tliat one 
party induced tlie other to enter into ii by misrepresentations of 
material facts, although sucli misrepresentations may not have been 
fraudulent. 


* Eilaiif^er v. New Sombrero I'hosphnto Co., 3 App. C5a. 123(5. 

- hntish SearnleHs r*ii)er Box Co., [1HH1J17 Ch. 11.407, Ltigiii\iis Nitrate i'o. v. Lngunas 
Svii(lK*ate, flHlM)] 2 Cb. 3512. 

J [JmOUJ 2 ('ll. at p. 422. ^ 

6 Ch. D. 73, 3 App. (^a. 121H. 

It should be noted that this (lisclosure must l>e to independent persons, not to 
i,bemsei\ es ns directors or their nominees. 'J’hia appears from the case here being quoted. 
See [IHODJ 2 C^h. page 431 et $eq.\ Erliiiiger t?. New Sombrero Phosphate (>a., [1879J 
3 App. Ca. 1218; and Gluckstein r. Barnes, [ IDOO] App.C'a. 216, affirming re Olympia, Limited, 
[18981 2 Ch. 163. 

G [1807] App. I'll. 22. 

" [1872] L. R. 6. H. L. 486. 
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“A fifth principle is that a voidable contract cannot be 
rescinded or set aside after the position of the parties has been 
changed, so that they cannot be restored to their former position. 
Fraud may exclude the application of this principle, but 1 know 
of no other exception.” 

In the case in question it was held by a majority of the Court 
of Appeal (liindley, M. R., and Collins, L. J.) that on the facts 
the com])any had notice that the directors wei*e also vendors, and 
therefoi’e the fact that they did not constitute an independent 
board was not a suiHcient ground for setting aside the contract, 
as there was no material niisrepi*eaentation made to the persons 
who were members of the company at the date of the contract, 
these being the directors themselves ; and, further, that although 
the ju’ospectus was in some respects misleading, the subsequent 
alteration in the j)ositioii of the company rendered rescission 
impossible. But Jligby, L. J., thought that the facts were such 
as to render the direc^tors liable. 

The fiduciary jiosition commences as soon as the Pi'omoter begins 
to act for or ])roniote the company, but not earlier. The fact of 
acquiring a propeidy wdth the intention of ulfimately forming a 
company whicdi sliall acupiire and develop it does not I'ender the 
purchasei* accountable for the profit he makes on the resale, so 
long a-s tlie company, on coming into existence, is informed that 
the person selling to the company and the Promoter are identical.^ 
And the same I’ule apj)lies even though the acquisition is 
only in the form of an option or uncompleted eontraet,^ 
or where the Promotei- contracted to sell “ f-he benefit of a lease 
agreed to be granted,” and in fact there was no agreement for 
the lease, but only negotiations wliicb ultimately resulted in a 
lease which was assigned to the company.^ J3ut .any pjofit which 
the Ih’oniotor makes after he has begun to ymomoie the company, 
and the benetit of any (roiiti’acts into which he enters during 
that pei-iod, primd facie belong to the company^; for the rule is 
that where an agent sells A\'lnit is already his own pioperty to 
his princi])al the contract may be rescinded if the ])rincipal is 
ignorant that the agent, is Ijimself the vendor, but where an agent 
IS purchasing on behalf of his ])rincipal the bargain is the 
bargain of the principal, Avho is entitled to the whole benefit, 
and the agent must not intercept any portion of the profit 

1 Beiitmck t-. Femi, [1887) 12 App. Ca. flr>2 ; Oovrr’B ('ase, Ll«75] ] Ch. O. J82 ; Krlanifer 
t>. New Sombrero PhcmpliHte ('o., [1H7U1 3 A])p. Ch, ]2]H; Ladywell Mining Co. r. Brookee, 
[1887] 3.0 Ch. 1). “KM). Compare Burlaud v. Karit;, ['1002] App, Ca. 98— the cane of a director 
purchaMing privately and celling to his (‘oinpiiny. 

2 Cover’s Case, [1876J 1 Ch. D. 182, followed m Ladywell Mining Co. r. Brookes, [1887] 
So Ch. D. 400. 

■* Omnium Klectnc Palaces r. Baines, [lOlt] 1 Ch. 332. 

* Ijadywell Mining Co, r. Brookes, [1887 1 35 Ch. D. •«K); (’ape Breton Co., [1885] 29 Ch. D.705. 
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[e.g. by taking commission from tbe vendors, or by making 
a resale to his principal at an enhanced price). ^ It is also the 
duty of tlie agent to secure the purchase for his principal on the 
uiost favourable terms obtainable. It is, however, too much to 
say that what a Pi’omoter acquires after he has commenced the 
]>romotiou ipso facto belongs to the company; the question 
whethei* the Promoter is in fact acquiring as agent for the 
intended company or for himself is one of fact ; but where the 
scheme throughout is that he shall resell at a profit the natural 
inference is that he is not acting as agent for tlie company, 
and if thei'e is no concealment of the fact that he is the vendor 
when he iTsells the company cannot claim the profit. - 

If the Pi’omoter was not at the time he bought in a fiduciary 
])osition, though subsequently and at the time of his resale to the 
company he is in a fiduciary position and does not disclose his 
interest, the company is entitled to rescind. If in such a case 
rescission lias become impossible, the company cannot recover from 
ihe Promoter, as money had and received, the profit he has 
made, or damages, unless it can be shown that lie has caused 
loss to the company by making fi-audnlent statements. 

How far a Promoter is agent or trustee for a eom])any not yet 
foruK'd is not clearly laid down ; but it is decided that immediately 
iqioii the registration of tlie comjiany he is under fiduciary 
obligations, not only to the conijiany as originally constituted, but 
also as consisting of future allottees, and therefore Promoters and 
Directors will not be protected by disclosures made befoi’e the 
])ublic have joined the company unless there is an independent 
hoard or body of shareholdei’s to receive and act upon the information, 
and the directoi's wlio participate in the jirotits must not be counted 
as independent.^ Tlius mere communication lo the subscribers to 
the Memorandum of Association who are cleiks in the vond()r‘’s office 
is o))\ iously a farce, even though they hold a meeting and are the 
only members of the company ; and, equally, disclosure to directors 
wlio are inei*e nominees of the vendors or Promoters will not be 


^ “ 'I’he cliruetly or indirectly nuidc in the course of or in connection with his 

cinplo.'s luent 1)3’' a Hcrvaiit or without the »aiictiou of the iiiubUt or ininciiirl, 

belong' absolutely to the master or principal.” Hy the Court (Monson r. ThomjihOii, [1874] 
Jj. R. 9 y. R. at pa^^e 481). ^Omnium Klectnc Palaces v. Raines, [1914J 1 Ch. 332. 

(lover’s (’ase, [1879] 1 (^i. D. 182; Caiio Breton ('o., [1884] 20 Ch. 1). 221, [1885] 29 
(Ml. 1). 795 ; J^rfidywcll Mining Co. v. Brookes, [1887] 34 (Jh. J>. 308, 35 Ch. IJ. 400; Lady 
Forrest (Murchison) Grold Mine, [1901] 1 Ch. 582, Burland r. Earle, [1902] A]ip. Ca. 08; 
Jucobus. Marler Estates v. Marler, [1913J 114 L. 'P. 010, note; Cook v. Reeks, [1910] App. 
('ll. 554, Rut in Rentinck v. Eeiin, [1H87J 12 Aj)p. (Ja., Lord Ucrschell, at pajje 604, 
sii^Kested there rmp-lit be a remedy in damafres. 

* Leeds and Hanley Theatres ot Varieties, [1902] 3 Ch. 809, 

^ Leeds and Hanle 3 ’' Theatres of Varieties, (1902] 2 Ch. 809 ; Eitzroy Bessemer Co., [1886] 
31 W. R. 312; ErlaiiK©!* t'- Now Sombiero Phosphate Co., [1879] 3 Apj). (Ja, 1218; 
Rl3rnpm, I^imited, [1898] 2 Ch. 149; Gluckstem v. Barnes, [10(K1] App. Ca. 240. 
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sufficient.^ In such a case tlie information should be j?iven in the 
prospectus 2; and even if all the facts are known to all the members 
of the company at the time tlie contract is made, but a misleading 
prospectus is subsequently issued by the Promoters to the public 
inviting tlieni to join the company, the Promoters will be liable.^ 

If, howevei', thei’e is no intention of making a public issue of 
shares, and no sucli issue is in fact made, the knowledge by all the 
direcioi s and members of the company of the facts will exonerate the 
Promoters, even where the jmr'chase price has heem greatly inflated.'^ 
Thus whej‘e live ]uu*Rons jmrehased a property for seven 
thousand pounds and a few days afterwards formed a company 
consisling of themselves only, lo which they sold the ])ropprty for 
fifleen thousand pounds ])ayable in debentures carrying twelve per 
cent., it wa.s held in a subsequent liquidation that the transaction 
was valid and the debentures could not be impeached.^ 

It has become common to insert an Ariicle to the effect that 
the company shall purchase a specified ])roj)erty, and that no 
objccthm shall be taken on the ground that the Promoter is 
veiuloi*, or that there is no independent board, and that eveiy 
membei* of tlie company shall be deemed to become a member 
on these terms. Such an Article is useful as negativing any 
concealment of the fact that the Pj’omoter was vendor, but cannot 
be relied upon as a complete protection. “ Promoters cannot 
relieve themselves of their general eqilitable obligations by any 
astuteness in the drafting of the regulations which they })rej)are 
for their comjiany.”^’ 

“ A Pi-omotei' Avhose duty it is to di.sclose what profits he has 
made does not ])erform that duty by making a statement not 
disclosing the facts, but containing something vvliich, if followed 
lip ])y fiii’ther investigation, Avill enable tlie inquirer to ascertain 
that profits have heen made and Avhat tliey amounted to.” ' 
Therefore, a re ference in the ])rospectus to conti’acts is not a 
sufficient disclosui*e of iirofits unless tlie terms of the eonti*acts 
a, re fairly stated. 

* 01yinj)in, LiiiiikMi, [Jh»n| 2 Ch 111), (UurkfskMii r'. | lllOO] Ai)i). Cn. 2H). ('ouipftro 

Kayo r. Ciovdori 'rniTiiuHx k, ( IHOhJ l (’h, JiriS, tiiid Nitiak; C'o. v. 

Syndicate', flNJUij 2 (’h. at luijrf 4:U. 

2 Leeds and Haidey TlieatroR of Vanetics, [11)02 1 ‘J Ch. SOD. 

“ Laifunas Nitrate Co r. J.a,j,Mmas Syndicate, [ IHDD j 2 (Ui. at |>»we 428. 

* Re Ambrose Lake Tin (’o., [IHHO l J4 (di. T). .'IDO; Untis)i Seamless Pfl])t>r Box Co., flRHl] 

17 Ch. ]). UM \ IniiOR X (’<»., (UK).')] 2 Cli. 2*»>l , Attorney-Coiiernl for Cuuada v. Standtiid 
Trust (’o , [1911] Apj). Ca. 49S. * Express EiiK^ineerinp Works, 11920] 1 (Mi. 46tf. 

Siirfrnnt, .T., Omtiimn Eleotne Idilnees r. Baines, [lOU] 1 C'h. at page 34C ; 
S 06 also prr (d)zens-Ilardv. L .1., at pa^e 351. 'J'be lorin of Artielo in (jiiestioii is usually 
called “Lord Dav'e^ ’s ('lause,’* liavin^^ been orijfinully drafted by Sir Hoiace Davey when 
at the Bar. 

7 Olympia, Limited, [1898] 3 Ch. U9 ; afflniied Oliiek, stein r. BaiupH, [1900] App. Ca. 240 
Compare Kayo r. Croydon Tramways, [IHOSj J fdi. 358. 
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Where a Promoter has to account to the company for secret 
profits the measure of damage is the amount of profit made by the 
Promoter^; but he is allowed to deduct from the amount all 
reasonable expenses he has been put to, and is liable only for the 
net profits made.- 

Co-Pi*omoters are not as such nccessanly partners, nor is one 
Promoter necessarily the agent of the others, or the act or 
admission of one evidence against the others.® 

When the company is in liquidation a Promoter may be examined 
privately under Section 174; and where in England a public 
examination is ordered in a compulsory winding up under 
Section 175,^ the Promoters ai-e among the persons who may be 
])ubli(;I\" examined. Pj-omoters may also in England be rerulei*ed 
liable foi‘ misfeasance under the procedure provided by Section 215.*'’ 
All these matters are dealt with iu their proper places. 

Pi’omoters have not itifrequcntly arranged for the shares of the 
company being underwritten, and paid the necessary commission 
out of the purchase money or other consideration they receive from 
the company. Section 89, Sub-section 3, rcndei's the payment of 
the commission by the Vendors oi* Promoters lawful if made in 
such circumstances as would have justitied direct payment of the 
commission by the company. 

The deafh of a Promoter does not release his estate from 
obligations ho has undertaken to find capital,® nor from liability 
for moneys claimed by the company in I'espect of a breach of 
fidu(‘iary duties or moneys seeretly received and retained by him,'^ 
1101 - does bankruptcy discharge the Promoter from similar liabilities.® 
1Mie i-emuneratiou (if the Promoter usually comes out of the 
fiurchase money for the ])ropei-ty acquired. In any e.ase the 
amount paid within tlie two preceding years or intended to be 
paid to any Proinoier must be disch^sed in the Prejspectus 
(Section 81, Sub-section 1 (j)) or in tlie Statement in Lieu of 
Prospectus (Section 82 and Schedule II.). 

* LetMiK iiTicl Hanloy Theutrus of VanctieH, 2 C'h. fliW. 

- Kintua Silver Mining- Co. v. Giniit, j^l87yj 11 (Ui. ]>. 918; Lydriey and Wmrfiool 
(\). t>. IJird, ClMSO] 22 (Jh. T). 9r>. 

f ReytieU v. Lowih, [1HM1| M. & VV. .*517; Wyld v. Hopkins, ift/rf. ; Maddick r. Marshall, 
[IWU] 1(1 (-. n. N. S 287, 17 C. 11. N. S. 820. See “Lmdley on ComimniGs,” Sixth 
Kdition, pui'e lot. ^ 

I'lui (kiTopanies Act, 1800, did not apply to Scotland or Ireland, and SectiouK 176 and 
215 of 1008 maintain the distinction. Persons other than Promoters were liable for 
rnisfoiisanco under Section 1(16 of 18(J2, and this lialnlity is rc-enacted lor Scotland and 
1 1 eland by Section 216 of 1008. 

Seo previous note. 

® Zip Worthington, ex parte Pathc BYcreft, 1014] 2 K P. 200. 

" Muiietta V. Concha, fl8H0| 40 C'h. I». at pajjc 563; Phillips v. Homfray, [1883] 
24 Ch D. 430; Now Sombrero Phosphate Co. a. Bhianger, [1877] 6 Ch. I), at paffo H7, 

« Blrnma Silver Mining Co. v. Grant, [1881] 17 Ch. D. 122. 
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Preliminary Aoreements. 

Whether the company is formed to acquire a business, to work 
a mine, to develop a: patent, to undertake financial business, or 
for any other purpose, it seldom issues a prospectus without 
having’ entered into preliminary agreements for the purchase 
of the property or rights to be acquired, or for securing the 
services and connection of some manager or expert. 

As the Promoters of the company will desire to offei* the 
benefit of such agreements or contracts as an inducement to the 
public to take slnires, it becomes necessary that the contracts 
should be made before the formation of the company, or at least 
hefoi’e the general allotment of shares, and accordingly an agreement 
or contract is usually prejiared hefo?*e the issue of the prospectus. 
Where incorporation of the company has not been effected the 
contract may be ex[)ressod to be made between the vendor and 
the com])any, the draft being initialled for the pur])ose of 
identification, or it may be made between the vendor and a trustee 
for the intended company and dated and exoculed ; but in the 
latter case the coin])any is not bound by the contract until it has 
entered into a direct agreement, aftei* incorporation, to become so, 
since a com])any cannot ratify a contract/ made before it came into 
existence, 

It will he obsei’vcd that a contract can be made w’ith 
ji trustee foi’ the company liefoi-e the conijiaiiy has any existence, 
ill whicdi case the trustee will he ])ersonally hound by tlie contract 
unless he expressly protects himself fi*oiii liability by including 
a powei’ to rescind it.^ Jt is usual in such a case to make it 
one of the objects of the company mentioned in the Memorandum, 
and alst) to ])rovide in the Ai-ticles of Associaiion that the 
directors sliall adojit the preliminary agreement ; but this will 
not lay tln^ company under oldigation unless a distinctly new 
contract is nia<le by which tlie (!ompany agi’ces to be bound by 
the terms of the preliminary agreement. ^ Nor will a resolution 
of the l)oard of the new company adopting the agreement 
create a contract between the new eom])finy and the vendor.*^ 
A new contract may, however, sometimes be infeiTcd from the 
circumstances and the eondiict of the parties.^ Hnt the mere 
fact that the directors of the (company tliink they are bound by 

J Kc'liior f. llHxter, flS(i7J J.. R. 2 C. P, 174; Em])reh8 t'o., [IHHl] 10 C. D. 12.*}, 

and the caeci; in in)to 

3 Kelner v. Raxter, [1807 J Ji. R. 2 C. V. 17i; Hcott v. Lord Elniry, [1807] L. U. 2 (\ P. 266. 

^ Rf 01yiiij)iH, Limited, [1898] 2 (!h. 108; Nori.hiiinber]iind Avenue Hotel Co., [1880] 
33 Ch. 1). 10; NuIhI J^Hud Co. v. riiiihne Colliery, [lOO-l] App. (Jh. 120. 

^ JohaiineMbiirK' Hotel Co., [1891] 1 Ch. 119; North Sydney Investment Co. v. 

[1899] App. Cn. 203. 

Howard r. Patent Ivory Co., [1888] 38 Ch. D. 160; Natal Land Co. v. Pauline Colliery 
[100 A] A lip. Ca. at pajfe 120. 
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the contract with the trustee, aricl act accordingly, is not enough, 
even though large sums of money are expended and work is 
done in tliat mistaken belief.^ The Northumberland Avenue 
Hotel case ^ was one of great hardship, but, although often the 
subject of remark, it is followed without hesitation.” The question 
what facts are suflBcient to establish a vew contract has not been 
discussed in the House of Lords or Pj-ivy Council, as in the case 
which came before the Privy Council ^ it was held that the 
ngt'iit’s jiuihority to (Contract had been determined. 

Where the contract is exju’cssed to be made with the company 
itself, it is sometimes prepared before the incorporation of the 
(Hmipjui}’, and then referred to in the Memorandum and Articles 
of Associalion as an “agreement already drawn up and intended 
lo he executed,” and, for identiHcfition, signed oi* initialled by some 
of the subscribers to the Memorandum of Association or by 
a, solicitor. In this case the agreement requires to be executed 
by the company, and this must be done after proper consideration 
by th(^ directors and not mcjrely pro forma : in fact, they must 
exercise their judgment upon it, and if they are not an independent 
board the com])any iriay repudiate the contract.'^ 

By Section 87, Sub-section 3, any contract made by a company 
bfd'oi’c the date at Avhich it is entitled to commence business is 
|)i*ovisional only, and is not binding on the company until that 
dale, but on that date it becomes binding. it is thought that 
if this event does not happen within a reasonable time the Court 
will have ])ower, at the instance of the othei* party, to declare the 
contract at an end : it can hardly bo that a vendor would be 
bound indefinitely. But a ]>erson contracting with the company 
will bt* wise t(} include in any contract made before the date in 
(jiu'stioii a ])rovision that if the company does not become entitled 
to commence business within a S])ecitied period the contract shall 
be void or be liable to rescission by either party. 

By Section S3 a company is forbidden, prior to the statutory 
meeting, to vary the terms of any contract referred to in the 
]>ros])t'ctus or statement in lieu of prospectus, except subject to the 
apjiroval of the statutory meeting. Section 65, Sub-section 3 (e), 
also ])rescribes that the directors shall, in the re])ort to be 

^ NortliumberJaiid Avenue Hotel Co., [1880| 33 Uh. 1). ]fl. In Pneumatic Tyro 

Co. V. tUi])per Pnouniatic 'lyr-e Cu., [P.Kia] 1 ('h. 110, the phuntilt company had granted 
d licence lo one Pholpn, who had agreed to soil it to the defendant coiniiaiiy, which made 
Uf«e of It , hut It wills held there was no privity between the plaintiff company and the 
defendant company, and that the former could not sue the latter for royaltiob, but had a 
hen on the jiateuts for the royaltie.s (OaiiBk Uekytriffel Syndikatr. Snell, [1008 ] 2 Ch. 127). 

’ 'I’he latest case is English and Colonial Produce Co., [1000] 2 Ch. 4hlD. 

Natal Land tJo. v. Pauline Colliery, [lOO-liJ App. Ca. 120. 

* See page 110, mpra. 

H-b. 
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submitted seven days before tlie statutory meeting, give particulars 
of any contract the modification of which is to be submitted 
to the meeting for approval, and tlie details of the proposed 
modification. 

It follows fi'om Section 89 that nothing must be added to the 
purchase price of projierty or contract price for work to enable 
the vendor to the company or the contractor to pay commission 
for placing the share capital, unless the payment is authorised 
by the Articles, and stated in the jirospectus or statement in lieu 
of prospectus. 

Where ])art of the pui’chase consideration is ])ayahle in shares 
the dii'eetors ought not to agree to give more shares than i*epresent 
the cash value of the property, for, although the Court will not 
inquire into the value of the consideration hand fide given for the 
issue of fully or jiartly paid shares (see page 198, infra) ^ it is to 
be assumed that twenty shillings in the pound is received by the 
company for all shares issued. A valuation of the property by 
the directors must be made, and an agreement to allot as fully 
paid a j)roportion of all futui*e issues of shares is invalid.^ 

Persons who are not part owners of the propeidy must not 
be joined to enable them to receive a ])art of the fully paid 
shares fo7*ming the consideration. Directors knowingly allowing 
Promoters to obtain remuneration by such an arrangement are 
guilty of misfeasance." 

The purchase consideration is usually first stated in a lump sum, 
thus: — “The veruloi* shall sell and (he company shall purchase 
[the property] at the })i‘ice of iClO0,()()O, which shall be satisfied 
by the payment of £50,000 in cash and the allotment to the vendor 
or his nomiiiei^s of 50,000 shares of £1 each in (he capital of the 
company, creditcMl as full}'^ ])aid, numbered to It should 

be noted that if (diis foi-in is not n.scd, but it is siin))ly stated 
that the vendor is to take “£50,000 worth of fully ])aid shares,” 
this means fully paid shares of tlie market value of £50,00().'^ 

If dii*eetors J’eceivc any beiietit under the j)reliminary agreement, 
it should be fully disclosed. 'They will be liable to T'epay to the 
company any secret pi-otits, and it is', misfeasance for them to 
accept any gifts fj-oni the vendoi’S witJiout the full knowledge of 
the company. It is also wrong and im])roper for the directors to 
accept any gift whatever while the consideration or completion 
of the contract is still open.'^ 


1 Hong Kinig & Cliina Ghh Co. r. (ileii, [1011] 1 Ch. Wll. 

2 Bland’s C^ose, [18U:i] 2 Ch. 012. 

^ Mcllquham v. Taylor, [1805] 1 Ch, 6.H. 

♦See Eden r. Hidsdale’a Knihvay J4amp Co.. [1880] 2:i Q. B. 1). 308 Archor’s Case, 
[1802] I Ch. 323; Hay’s Case, [1875] 10 Ch. 50.3. 
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Questions relating to the contracts which require to be disclosed 
in the prospectus or statement in lieu of prospectus are considei'ed 
on pages 129 to 132, infra. 

Stamp Duties on Agreements and Contracts. 

No matter so frequently raises questions as the stamp duty 
payable on agreements and contracts for sale and purchase, whether 
preliminary or otherwise. The law is contained in Section 59, 
Sub-section 1, of The Stamp Act, 1891, whicli is as follows: — 

Any contract or agreement utade tn England or Ireland * under seal, or 
inidcr hand only, or made in Scotlarid,^ with or without any clause of 
registration, for the sale of any equitable estate or interest in any property 
whatsoever, or for the sale of any estate or interest in any property except 
lands, tenements, hereditaments, or heritages, or pro))erty locally situate out 
of the United Kingdom, or goods, wares, or merchandise, or stock, or 
marketable Rocurities, or any ship or vessel, or part interest, share, or j)roperty 
of or in any ship or vessel, .shall bo charged witli tlie same ad valoreyn duty, 
to be paid by tl»e ])iirchaser, as if it were an actual conveyance on sale of 
the estate, interest, or property contracted or agreed to he sold." 

Ad valorem stamp duty, at the i*ate of one ])ound per cent.^ 
on tlie consideration, is therefore payable upon the contract 
itself in respect of the purchase money for sucli property as 
the following: — 

1. Equitable estates or interests in freeholds and leaseholds, 

whether in tlie United Kingdom or abroad (which includes 
hereditaments subject to a legal mortgage). 

2. Patents, licences, trade marks, and copyrights. 

3. Goodwill. 

4. Book and other debts (including money on dcjiosit at bank 

or elsewhere). 

5. The benefit of contracts. 

The Jiegistrar will refuse to file any contract not stamped in this 
manner.'*' 

1 The hinitiiiioii to contracts and agreements made in England, Ireland, or Scotland is 
reiiealed hy Sectujn 7 of The Revenue Act, 

' To avoid pa3mieut of the ad valorem duty in cases where tVie sura would bo large the 
contract used sometimes to he executed abroad, and it was then contended that the contract 
was not either “made in England or Ireland” nor “made in Scotland.” But Section 7 
of The Uevenne Act, 1909, now renders this evasion mipossihlc. ^ 

Incroased from 10s. per £1(K) by The Einance (1909-10) Act, 1010, Section 73; 
blit wliero the consideration for a sale does not exceed JL'.'ilX) the duty is still lOs. jier 
A'lOO if the instrument contains a statement in the jirescnlicd form that the transaction 
ilocs not form part of a larger transaction or series of transnctions in respect of winch 
the coiisuleratioii exceeds ftve hundred pounds (see page 118, infra). 

^ Reg. V. Registrar of .Toint Stock Companies, [1888] 21 Q. II. D. 131. This was decided 
upon an application to file under Section 25 of 'J’he Cornpnuies Act, 1807. The same rule 
'"nil apply under Section 88 of The C^ompauies (Consolidation) Act, 1908, which expressly 
states that the contracts must be “duly stamped.” 


8 * 
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Ad valorem duty is not payable upon the contract, but is 
payable on the conveyance, assign men fc, or transfer in respect of — 

1. Freeholds and leaseholds^ which are not subject to 

a legal mortgage. 

2. Marketable securities. 

Ad valorem duty is not payable in this country in respect of — 

1. Jjegal estate in ]n-operty locally situate out of the United 

Kingdom. 

2. Loose j)lant, stock-in-trade, and other goods and chattels, 

cash, bills of exchange, and other negotiable securities. 

3. Shi])s or any interest thei*ein. 

4. British Government or 1 Parliamentary Stocks or Funds. 

Fixed plant and niacliinery form part of the factories or other 
premises to which they are attached, and therefoi’e duty in 
re8])cct thereof is payable on the contract or conveyance according 
to whether the title to the land is e(jnitable or legal. But in the 
case of tenant’s or trade fixtures on leasehold ])r()perty which the 
lessee has, jis against his landlord, a right to remove, the duty 
must be paid on the contract, as such fixtures have been held 
not to be an interest in land,” nor are they “goods, wares, or 
mei’chandise.” 

The consideration for foi’eign patents or licences is liable to 
ad viuorem duty cm the coiitract, it being held that they are not 
property locally situate out of the United Kingdom.'^ But the 
goodwill of a foreign business attached to business premises abroad 
is not within the section, and ad valorem duty is not chai'geable 
on the pui’chase pj'ice in the agreement.’'* Book debts of a foreign 
business, even though owing by p(*rsons resident abi’oad, are not 
])roperty “ locally situate out of the United Kingdom,” and od 
valorem duty is tJierelorc ])ayable on the apportioned consideration 
for the sale of the book debts.® 

^ At tlie rjitti ot one ])ouiul per cunt. Seo note* on jnevious pn.g'B, 

’ Hftllen V. Iliiiider, [iH'nj 1 C. M. & Ji. 2(JG. See Ali)o’s “Law cjf Stomp Duties," 
Eightoonth Edition. 

** ]jee V. CiUhkfll, | Ja7(5j 1 Q. JL D. 700. Soo alsii }fo1>bon v. CJornntro, [1897 1 C. A. 
1 Uh. 182. 

* Smelting Co. of AiiMlnilia r. ConmiisBjonerH of fnliind Mevenuo, [1807J 1 Q. D. 176. 

* Muller it Co.’s Margarino v. Coininihsioners of Inlaiitl Revenue, [19001 1 Q. B. 310: 
[1901] A. C. 217. 

‘Velasiiuez, Liinitcd, r. Coinjni'hu.neis of Inland Re\tnue, [1914] 3 K. B. 468. 
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The price payable for equitable interests in and options ^ over 
lands situate out of the United Kingdom must be included in the 
computation of the stamp duty on the contract, 2 the exception 
in the Act only applying to the legal estate in such lands. 

An agreement for the sale of leaseholds, with a clause that 
if the lessor’s consent to the assignment cannot be obtained a 
declaration of trust sliall be executed, does not require an ad valorem 
stamp, even though in fact the trust is subsequently declared.* 
Upon the conveyance or assignment of freeholds and leaseholds 
in respect of which ad valorem duty has not been paid on the 
contract, such duty is payable on the deed. A conveyance, in 
French form, of property situate in Fi'ance, executed in France, 
requires stamping in England if the consideration consists of shares 
in an English company, for it is a sale of such shares.^ 

When any pro])ej‘ty is sold subject to a mortgage the amount of 
the mortgage is deemed part of the consideration, and duty is payable 
accordingly (Stamp Act, 1891, Section 57). In this case the duty is 
chargeable on the contract, and Avhere it has been so paid it is not 
again charged on the conveyance or assignment, which should be 
denoted with the oliicial “duty paid ” stamp. Jf a resale of property 
fo]' a higher coiisidoration takes place before an actual conveyance, 
tlie duty oil the second agreement for sale is ad valorem only on 
tlie excess over the original purchase price, but in any other case 
a deed stamp of ten shillings is sufficient. 

On a contract for the sale of lands or hereditaments subject to 
ail ecpii table mortgage Section 59 of the Stamj) Act does not 
apply; foi’ the legal estate is in the vendor, and the contract is 
not for the sale of an equitable estate or interest in property, 
and therefore requires no ad valorem stamp. 

A sale in consideration of shares credited as fully or in pai*t 
paid u]) requires the saihe stamp as if the consideration were cash, 
even though the vendors are the same persons as the members of the 
compjiny, and hold the capital in the same proportions, “ and when 
the shares are those of a new company or are newly issued, the 
Commissioners recpiire them to be taken as of their face value. A 
transfer of shares for shares equally requires an ad valorem stamp.® 


‘ Aij option over lunds is not nn equitable estate or interest in property (Miiller A Co.’s 
Marpanne r. t’oniinisHioiiers of Tnland Revenue, [1900] 1 Q. B. 310), but it is itself projiferty, 
and beinp a mere personal rurlit does not come witbin the exceptions in Section 69 <1) of 
The Stamp Act, 1H91 (Danubiim Sugar Factories v. Commissioners of Inland Revenue, 
[1901] 1 Q. R. 216). 

* Farmer v. (.’ommiBSKuiers of Inland Revenue, Li898] 2 Q. B. 141. 

* West London Syndicate r. CoininiBsioners of Inland Revenue, [189S] 2 Q. B. 607. 
♦Inland Revenue Commissioners v. Maple & Co., [1908] App. Ca. 22. 

® John Foster k Sons v. Commissioners of Inland Revenue, [1894] 1 Q. B. 616. 

® J. & P. Coats V. Comiuissioners of Inland Revenue, [1897] 2 Q. B. 423. 
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Bj Section 55 of the Stamp Act, where the consideration 
is stock (which includes shares) or a marketable security, the 
duty is to be computed on the value thereof, and Section 6 
provides that the average price on the day of the date of the 
instrument is the measure of such value. The Commissioners 
claim that if there are no dealings in the stock or marketable 
securities the nominal value at par must be taken ; but there 
appears little justification for this contention, which in cases of 
the reconstruction of a company may be very important. 

In pre])aring agreements or contracts for the sale of property 
to a company it is desirable to apportion the consideration among 
the different descriptions of ])ro])erty, showing how much is to be 
paid for freeholds, leaseholds, fixed plant and machinery and 
other fixtures, goodwill, book debts, patents, loose plant and 
machinery, stock-in-trade, and so on, in order that the duty 
chargeable ma}’^ be the more easily assessed. If the document 
does not contain such an apportionment it must, when presented 
for stamping, be accOTupanied by a balance sheet or separate 
statement giving tlie requisite particulars. Where the property 
is subject to a mortgage the amount of the mortgage sljould be 
stated; and where the company is to satisfy the liabilities the 
amount of such liabilities should also be shown, as they are deemed 
part of the consideration. If the sale should not be completed 
the ad valorem duty paid on the contract is recoverable (Stamp 
Act, 1891, Section 59, Sub-sections 2, 3, and 6). 

Where the amount or value of the consideration for the sale 
does not exceed £500 it is important to include “a statement 
certifying that the transaction thereby effected does not form part 
of a larger ti’ansiiction, or of a series of transactions, in respect of 
which the amount or value, or the aggjgegate amount or value, 
of the consideration exceeds £500,” using those exact words, so 
that the duty may lie at the rate of ten shillings per one hundred 
pounds instead of one pound per cent.^ 

Voluntary dispositions of property atti*act an ad valorem duty 
on the value of the proj)erty conveyed or transferred, witli an 
exception in the case of a voluntary disposition of pro])erty to 
a body of j)ersons incorporated by Special Act, if precluded by 
the Act from dividing profits among the members, and the property 
is to be held as an ojien space or for preservation for the benefit 
of the nation, and a further exception in the case of transfers for 
nominal consideration to secure a loan, or on the appointment of 
new trustees.- Note also that the duties on leases are doubled.*"^ 


1 The Finance (19tH).10) Act, 1910, Section T.i. 

^ Ihitl., Section 7-1. Section 76. 
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Many devices are resorted to in order to avoid payment of 
the duty, but the risk attending all such schemes far outbalancea 
the amount sought to be saved. 

Statement in Lieu op Prospectus. 

Even when a company (not being a private company within 
the definition of Section 121 of the Consolidation Act, as amended 
by the Act of 1913) does not issue a prospectus to the public it 
must (unless it has previously to the Ist July, 1908, made an 
allotment of shares or debentures) give publicity to its affairs 
by filing tlie Statement in Lien of Pi’ospe(;tus referred to in 
Section 82, signed by every ])erson named therein as a director 
or j)ro])oscd director, or his agent authorised in writing, and 
until it has done so it is forbidden to allot any of its shares 
or debentures. Tlie form of the Statement is set forth in the 
Second Schedule to the Act, and requires that the following 
matters should be stated ; — 

1. The nominal share cajntal of the company. 

2. The manner of its division. 

3. The names, descriptions, and addresses of the directors or 

proposed directoi’s. 

4. Tlie minimum sub8cri])tion (if any) fixed by the Memo- 

randum or Articles on which the company may proceed 
to allotment. 

5. '^rhe number and amount of shai’cs and debentures agreed 

to 1)0 issued as fully or jiartly paid up otherwise than in 
cash, and the consideration for such intended issue. 

f). The names and addresses of the vendors of property 
jmrcliased or acquired or pro])osed to be purchased or 
acquired by the company, and the amount payable in 
cash, shares, or debentures to each separate vendor. 

7. 'J^he amount (if any) paid or payable in cash, shares, or 

debentures for any such property, specifying the amount 
(if any) paid or payable for goodwill. 

8. The amount (if aiij^ paid or jiayable as commission for 

subsci'ihing or agrt^eing to subscribe or procuring or 
agreeing to procure subscrijitions for any shares or 
debentures in the company, or the rate of such 
commisaionJ 

‘ Tf this 18 not ascertained at the time of filing the original Statement, it seoraB that a 
further Statement may ho verilied iii like manner, to contain the necessary particulars 
(see Section 80, Sub-section 1 (h)}. 
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9. The estimated amount of preliminary expenses. 

10. The amount paid or intended to be paid to any promoter 

(naming him) and the consideration for such payment. 

11. The date of and parties to every material contract (other 

than contracts entered into in the ordinary course of the 
business intended to be carried on by the company or 
entered into more than two years before the filing of the 
Statement). 

12. The time and plac^e at whicli such contracts or copies thereof 

jiiay be ins})ected. 

13. Tlie names and addresses of the auditors of the company 

(if any). 

14. Full particulars of the natui*e and extent of the interest of 

every director in the i)i*omotion of in the ])roj)eriy to be 
acquired by the company, or, where the intej-est of such a 
director consists in being a })ai-tner in a firTii the nature and 
extent of the interest of the firm, with a statement of all 
sums y)aid or agreed to be paid to him or to the firm, in 
cash, shares, or otherwise, by any person, eitlior to induce 
him to become or to ({iialify him as a director* or otherwise 
foi* sei’vices rendered by him or by the firm u\ connection 
with the jU'oniotion or foi*mation of tlie comjrany. 

15. Tlie nature of the provisions (if any) of tlie Ai'iicles of 

Association jrrecluding liolders of shares or debentures 
receiving and inspecting balance sheets or rejiorts of 
the auditors or othei* reports.^ 

It will be seen from the following pages that these are 
substantially the mafters retjuired to be stated in a prospectus, with 
the omission of some (such as the contents of the Memorandum of 
Association a,nd the names of the signatories thereto) which will 
already be found n]>on the tile, in the ])ages below will be found 
a discussion of the jirincipal matters involved. 

Under Sect-ion 72 no person can be ap})ointed a director by the 
Articles or named as a direidtir in the' Statement unless before 
the registration of tin; Articles or the tiling of the Statement he 
has signed and filed a (hmseiit in Avritiug to act as a director, 
and either signed the .Memorandum for a number of shares not 
less than his qualilicatlon (if any) or signed and tiled a contract 
in writing to take from the company and pay for his qualification 

1 By Section lU holders of i)reforence sliares and dcVjentiiros have the sfiuio n^fht to 
inspect the balance sheets and reports of imditors and other reports as is iiossessed by 
ordinary shareholders. Any provision to the contrary would be invalid. 
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shares. Under Section 85 a company must not proceed to allot- 
ment unless the minimum subscription, as named in the Statement 
(or, if no amount is so named, the whole amount of the share 
capital, other than that issued or ajs^reed to be issued as fully or 
])artly paid uy) otherwise than in cash), has been subscribed for 
and an amount not less than five per cent, of the nominal amount 
of each share payable in cash has been paid to and received 
by the company (see page 175, infra), and cannot (Section 87) 
coraraence business or exercise any borrowing powej's until the 
minimum subscription (consisting of shares payable in cash) 
has been allotted, and there has been filed with the Registrar 
a Statememt in Lieu of Prospectus. For otljer necessary 
preliminaries see page 1G8, infra. Under Section 88 the company 
cannot ])rior to the statutory meeting vary tlie terms of a contract 
referred to in the Statement except subject to the apyiroval of 
the statutory meeting. 

A private coniyiany is excepted from the ))rovisionR of 
Sections 72, 85, and 87. (hmiymnies which have made an allotment 
of sliares oi* debentures ])elV)re the 1st Juljs 1908, are excepted 
from Sub-section 7 of Section 85. 

lUie object of the Statement in Lieu of Prosyiectus is to give 
publicity in the case of “ yirospectusless ” couqianies to the essential 
matters of their constitution. Put it allows the Statement to 

be filed at any time before allotment, and promoters frecpiently 
adopt the })ractice of filing the Statement at fhe same time as 
or immediately after the JVJeniorandum, in whicli ease they can 
truthfully state in regard to many of the parlieulai*s required 
that iiothiug has been done, although befoie the issue of the 
sliares or debentures many of the things referred io may hayipen. 
In cases of an early filing of the Statement a question will arise 

as to what is meant by the woiuls “proposed fo be ])iircbased 

or a(‘(juii'ecl by tlie comyiany ” in the sixth head of the form 

of Stai ement. It Avill clearly include anything indicated in the 
Meinoi’anilnm or Articles as one of the objects of the comyiany: 

if it is stated tliat the company is formed to acquire the 
business of Messrs. A and H, that will be a jiroperty proposed 
to lie ac(piiied, and A and R will no doubt be the vendors; but 
if no conti-act lias been made it is not clear that any amount 
can be said to be “ payable to each separate vendor ” ; and if 
fhe Memorandum and Ai-ticles do not refer to any propei*ty, and 
the directors have not yet taken into consideration any proposed 
])iirchase, there is more difficulty in saying what property is 
proposed to be purchased or who are the vendors. Again, how 
is the amount “intended to be paid to any promoter” lo be fixed 
before there is an agreement with him? An accurate statement 
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is not possible unless the company, acting through its directors 
sitting as a board, has formed an intention of paying the promoter 
some specific sum. Where it appeared from the Memorandum and 
Articles tliat a company was formed for the purpose of entering 
into an agreement for the acquisition of certain ])roj)erty, it was 
held by the (lourt of Appeal that to fill up tbe seventh head 
of the Siatement with the words “no amount yet payable*’ was 
not a jn'opei’ com})liance with the Act.^ 

If false statements are found in a prospectus, the directors and 
other persons responsible for the issue of the prospectus are liable 
in damages to the persons taking shai‘es on the faith of the 
statements. And if a })e]‘son ap[)lies for shares upon the faith 
of tlie Statement, that Statement becomes the basis of tlie 
contract between him and the company. If the document contains 
a false statement, he may have a riglit to i‘es(;ind.- A person 
who had not seen the statements before ho took the shares, oi* 
who did not rely on them in taking tlie shares, would have no 
remedy. Hut a man who liad consulted the file before applying 
foi* slijtres might argue, “ The directors bad a statutory duty to 
make and file tiMie statements, but they failed in that duty, 
whereby I suffered loss, and, being one of the class for whose 
benefit tbe eiiactinont was made, I have an action on the case 
against the dii'cctors ” ; and this argument might prevail. 

If no Statement in Lieu of Pros])e(;tus is filed it seems that 
any allotment of shares or debentures is void, being prohibited 
by Section 82,*^ but if a statement puj’porting to coin])ly with the 
Act wliich is not merely illusory is filed the allotnieiiis are not 
invalid, although the statement does not comjily witli all the 
reqnii'emeiits f)f the Act.^ 

The Schedule to the Act of 1907 liad a form for a statutory 
declaration verifying tlie Statement in Lieu of Prospectus, but 
this IS now omitted, and no words in the Statute require such 
a declaration. Persons wilfully making false statements will be 
punishable under Section 281, which makes a statement false in 
any matei-ial ])ai'll(udar knowingly made in a document required for 
the purposes of tlie provisions of the- Act specified in the Fifth 
Schedule (including Section 82) a misdemeanour punishable by 
imprisonment, witli or without hard labour, for a term not 
exceeding two 3 ^ears, and on sunimaiy conviction to imju-isonment 
for a term not exceeding four months, with or without hard labour, 
and in either case by fine in lieu of or in addition to imprisonment. 

* Blau Open Hearth Furnuco Co., [ 11)141 1 O’h. 390. 

* Ibid., per WnrmiKtou ,1., at pa^e 401. 

3 Blttir Open Hearth Furnace Co., [1914] 1 Ch. 31K) ; Jubilee Cotton Mills, i»re, [1023] 1 Ch. 1 

* Blair Open Hearth Fiinitice Co., Hupra, 
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Prospectuses. 

The most important practical matter connected with the 
formation of a company is the obtaining of capital, and, except in 
the case of converting private businesses into companies, and in 
a few cases where money is privately subscribed, this is done 
by means of a “ Prospectus.’* 

Pj'ior to 1900 the legislative enactments relative to the pi*ospectus 
were very few, the principal being Section 38 of the Act of 1867 
(now repealed and not re-enacted), which required a statement to 
be inserted specifying the dates and names of the parties to (but 
not the contents of) any contract entered into by the company, 
or the ])romotei‘R, directors, or trustees thereof, before the issue 
of the prospectus; and The Directors’ Liability Act, 1890, which 
dealt with the effect of misstatements and not with the contents 
of the prospectus. The Act of 1900 (Sections 9 and 10), however, 
contaijied stringent provisions as to the prospectus, which as 

from tlie 1st July, 1908, w^ere amended by Section 2 of the 

Act of 1907, and are now replaced by Sections 80 and 81 of the 
(^)ns()lidati()ii Act. 

Dijlnitinv of Prospectus” in the Act . — By Section 285 of the 
Act of 1908 a prospectus is defined as “any prospectus, notice, 
circular, advertisement, or other invitation offering to the public 
For siihsoi’iption or purchase any shares or debentures of a 

cf)m])any.” This definition applies “unless the context other- 
wise requires,” and at first sight would seem to exclude the 
case of shares or debentures offered fo a limited class of 

persons, such as only to the membei-s of a })articular company.^ 
Hut this cannot be affirmed with certainty ; for in Section 81, 
which contains ilie main provisions relating to the prospectus, 
tliere is fliis sub-section (7): “This section sliall not apply 
to a circular or notice inviting existing members or debenture 
holders of a comjiany to subscribe either for shares or for 
dcl)outiires of tlie company, whether with or without the right 
to renounce in favour of other persons; but, subject as aforesaid, 
ihis section shall apply to any prospectus, wdiether issued on or 
\Nitli vefereiiee to tlie formation of a company or subsequently.” 
The words of exclusion seem wholly unnecessary unless the word 
” prospectus ” applies to an oJTer of shares to tlie members, of 
tlie company only. On the other hand, if the present members 
of the company issuing the prospectus are “ the public,” it is 
difficult to see what class of persons may not also be held to 
be the public,” and how any prospectus can be other than an 


1 Booth i>. New Afrikander Gold Mininp Co.. [1003] 1 Ch. 296. 
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invitation offering shares or debentures to the public. However, 
in the view of the Board of Trade a circular or notice to 
members or debenture holders is not, unless they have the right 
to renounce in favour of other persons, an offer to the public. 
Therefore, under the directions of the Board of Trade tlie 
Registrar will not receive and hie as a prospectus a circular oi* 
notice to members or debenture holders which gives no riglit 
to renounce. 

It appears from a Scotch case that a circular placed in the hands 
of friends of the proposed directors, even to the number of forty 
and intended to be shown to their friends, is not an invitation to 
the public^ Warrington, J., has also held that the printing of 
one thousand (;opies of a prospectus, and the circulation of over 
two hundred of them by the directors and promoter amongst 
their friends, is not such an invitation ; holding further that the 
offer of the shares, to fall wdtliin the section, must be by the 
conjpany, and must be an offer to any person who chose to come 
in and take them." It is not possible to say with confidence 
what number of persons will constitute a “ ])nblic.” All the 
circumstances must be considered in each case. 

In tlio case of a reconstruction, a circular offering shares of 
the new^ company to the members of the old company w'ould seem 
not to be a prospectus within the meaning of the Act.^'^ 

It will bo observed that the definition includes a pr()S])ectup 
offering the public shares for purchase, so that even where tlie 
capital has been taken up, if the holders j)ublish a document 
offering the shares fo]’ sale to the public, the document will be a 
pros[)ectus. It should lx; (observed that Section 80 only applies to 
prospectuses issued hy or on belialf of the company or in relation 
to an iniended com])}iiiy ; Section 81 only to those issued by or 
on behalf (ff a company, or by or on behalf oF any ]>erson who 
is or has been engaged or interested in the formation of the 
com])any ; and Section 84 (Directors’ Liability) to a prospectus 
inviting j)ers()ns to subscribe for shares or debentures; and 
Section 85 to an offer of slia-re cai)ital by tlie c.ompaiiy.''^ 

Prospectus to he Dated and Filed (Section 80). — Every prospectus 
issued by or on bebalf of a company or in relation to any intended 
company inusi be dated, and sncli date, unless the contrary is ])roved, 
IS to be taken as the date of publication of the prospectus. Before 
the date of j)ubllcati()n a copy of the ])ros])ectus must be signed by 
every person named as a direclor or proj)Osed director, or by his 


1 sieiffh u. Glasfrow and Transvnul Options, [1004] Court of Soss., 6 F. 420. 

> Sherwell t>. Combined Incatxiescent Mfintles Syndicate, [1907] W. N. JJO, 23 T. L. R. 483. 
3 Booth V. New Afrikander Gold Mmiiig Co., [ 1003] 1 Ch. 295. 
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agent authorised in writing, and filed with the Registrar. Until 
so filed tlie prospectus must not be issued, and when issued it 
must bear on the face of , it a statement that it has been filed 
with him. The Registrar is forbidden to register any prospectus 
unless it is dated and signed as above inentionecl. The Registrar’s 
practice is to require every prospectus presented for registration 
to bo ]>riiited, in order that it may correspond exactly with the 
co])ies isKiieil to the public. When a prospectus is pi-csented for 
tiling it is examined by tlie officials at the Registry and provisionally 
jicce])iod if it appears to he in order. Two or three days later 
the prospectus undergoes a furtljer official scrutiny, after passing 
which it is placed on the file relating to the coin]>any, although 
tlie filing is regarded as having been effected on the day of 
])resentation. It is not safe lo proceed with the printing or 
piildication of a prospectus before it has passed the second 
examination, as until then there is always a possibility that the 
co]iy lodged with the Registrar may be handed back by him 
owing to some iri’egularity being discovered therein or other cause. 
The Registrar’s examination is intended to ensure the obsei’vance 
of cei'lain foj’inalities, Jind tlie fact that a prospectus has been 
acceptetl by him must not be understood to imply tliat the docu- 
ment is generally in order, or even that the specific requirements 
of the Act have been complied with. If a pj’ospectus is issued 
before filing, the company and every person knowingly a party 
to the default will be liable to a fine of five jxmiids a day from 
the date of tlie issue to the tlate on which the filing is effected. 

By Seel ion 72, no person, exce})t in the case of a private 
company, is capable of being a[>pointed a director by the 
Articles, or may be named in any jirospectus issued within 
ii year from tlie date at which it is entitled to cortimerice business, 
or in the statcnient in lieu of prosjiecl-us, as a director or })roposed 
director, unless he lias first signed (by liimself or liis agent 
authorised in writing), and filed with the Registrar, a consent in 
wi'iting to act, and has agreed to take his qualification shares from 
the company, eitlier by subscribing the Memorandum for at least 
the jirescrihed nninber, or by signing and filing with the 
Registrar a contract in wi’iting to that effeetd 

The prospectus of an intended company may be placed upon the 
file by tlie Registrar befoi'e the registration of the company, if 
accompanied by the prescribed foi-m signed by tlie persons who 
have consented to act as directors and a contract by them to take 
theii* qualification shares fi*om the company ; but such registration 
does not secure a right or title to the proposed name, and the 


> Seo 30, tupra. 
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papers of any other company may be brought in and the company 
incorporated with an identical name after the filing of the intended 
company’s prospectus, and ilius prevent the intended company from 
adopting the name appealing in the prospectus. Registration of 
the prospectus before the incorporation of the company is sometimes 
resorted to in order that the prospectus may be issued to the 
public, or shares underwritten, before paynjent of capital duty and 
registration fees, and the j)romoters may learn whether it is w^orth 
while to proceed furtlier. That course, however, has serious dis- 
advantnges, and it must not be forgotten that tlie Memorandum 
and Articles of Association must first be prepared and signed ; 
that a coj)y of tlie Memorandum must be printed on the prospectus ; 
and tliat it must be intimated that the company is intended to be 
registered — not that it actually is legistered. 

Contents of Pros^^ecins . — Section 10, Sub-section 1, of the Act of 
1900 governed companies up to the 30tli June, 1908; but from that 
date Section 2, Sub-section 1, of the Act of 1907, oi* Section 81 of the 
Act of 1908 (which is subslantialiy identical with the Act of 1907), 
takes its ])lace. In this and the fcdlowing j)ages the provisions of 
the Act of 1900 are referred to in tJie notes, as the rights of persons 
wlio took shares on the faith of pros])ectuses issued before the 
1st July, 1908, will depend on the Act of 1900. Every ])rospectu8 
(defined as above) issued by or on behalf of a company, or by or 
on behalf of any person engaged or infei’estcd in the formation of 
the company,^ must contain the following particulars : — 

1. The contents of the Memorjimbim of Association, including 
the names, addresses, and descriptions of the signatories, and 
the number of shares Subscribed for by them resj)ective]y. 

2. The number of founders’, management, or deferred- shares 

(if any) and the nature and extent of the interest of the 
holders in the ])roj)erty and jirofits of the company/^ (^J’his 
will I’Cijuire a statement both of their rights as to dividends 
and to share in the assets in case of a winding up.) 

3. The amount of the directoi-s’ share qualification. 

4. The jirovisions in the Articles of Association as to tlie 
remuneration of the directors. (To comjily with this it will 
be necessary practically to set out the Articde verbatim.) 

i As a prospectus incliidos n (locuineiit olJ(*riiijf sliaros or (Icbciitures f<^r snlc, fliiauci&l 
proupa wIk) Itavo tukeu up blocks of sluirea aiul t»lTrr them for sale will fall within this 
section unless they have been holly nnlepeTulent of iljc jnoinotion. 

* The Act of 1900 rlirl not iiicludt* ‘‘deferred shares.” 

3 The Act does not define founders’ or nmnnpeincnt shiirca. As to the common forms 
of founders’ shares .sec pnpo 32, supra. The object of this provision is that subscriberti 
niiiy know liow larpo a slmre of the profits or assets will po to the holders of those shares. 
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5. Tlie names, descriptions, and addresses of the directors or 
proposed directors. (As repfards description, it is thought 
that it will not suffice to say “ Director of the A. B. 
Coni])any, Limited/’ but that a real description must be 
given. As regards address, it has been held, under a rule 
of the Supreme Court requiring a plaintiif to give his 
address, that this means his residence, and that his place 
of business is not sufficient.^) 

G. The minimum subscription on which the directors may 
proceed to allotment, and the amount payable on applica- 
tion® and allotment on each share ; and in case of a second 
or subse(|uent offer of shares, the amount ottered for 
subscription on each previous allotment made within 
tlie two preceding years, ^ the amount actually allotted, 
and the amount (if any) paid on such shares. 

7 ’riie number and amount of shares or debentures issued or* 
agi’ced to bo issued within the two preceding yeai-s as fully or 
jrartly paid up otherwise than in cash, the extent to which 
they are paid uf), and the consideration for* such issiie.*^ 

8. The names and addresses of the vendors of any property 
pui*(!hascd or acquired, or proposed so to he, which is to 
be ])aid for out of the proceeds of the issue, or whereof 
tlie ])nr’chase has not been completed at the date of the 
pfospectus, and the amount payable in cash, shai’es, or 
(lehentiires to the vendor, or if there is more tlian one 
separate vendor, or the cornjrany is a suh-purchaser, the 
amount jiayahle to each vendor: provided that where the 
vendors are a firm they are not to he L'eated as separate 
vendors.^ (This is a very important enactmoni, and will 
he considered below : see page 129, infra.) 

9. The amount paid or payable as purchase money for any 
such propei’ty in cash, shares, or debentures, specifying 
the amount (if any) payable for goodwill.” (Prior to 
1901 it was tlie common practice to state in the prospectus 
the purchase ju’ice in a luni]) sum, thus concealing what 
was to be ])ai(l for goodwill, which was often a vciy large 


' story Roes, [ISOO] Q. U. D 748, 59 J. Q. R. 310. 

“ The tunount ])uyahlc on application on eacli shn7*e shall not be less than five per cent, 
of the nominal aniount of the (share" (Section 85, Sub*section 3). 

•* The Act of 1900 (lul not mclurle the Imiitation " made within the two preceding years." 

J he Act of 1900 also omitted the liniitutioii "within the two preceding years," 

^ The Act of 1900 did not contain tins proviso. It gets rid of an objection often felt by 
Nendors against disclosing the terms of their partnership. 
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amount. That course is now illegal where goodwill forms 
part of the property to be acquired, as the price to be 
paid for it must be disclosed.) 

10. The amount (if any) paid within the two preceding years, or 
payable, as underwriting commission on shares or debentures^ 
or the rate of such commission, ^ but so that it is not 
necessary to disclose the amount payable to sub-underwriters.- 
(See page 158, infra. As there is the alternative of 
stating the amount or rate,*"^ it would, seem not to be 
necessary to state the number of shares underwritten. 
It should bo noted that under the Act of 1900 it was not 
necessary to state the underwriting commission, if any, 
on debentures; but the Acts of 1907 and 1908 require 
this also to be stated.) 

11. The amount or estimated amount of preliminary expenses 
(see page 164, infra). 

12. 4^1ie amount paid within the two pi’eceding years'^ or 
intended to be paid to any promoter, and the consideration 
for any sacli ])ayinent. (JVIany persons think tliat if this 
Act siKJceeds in preventing ])romoters fi'oin adding to the 
j)urohase consideration large ])rofits foi’ tliemselves, they 
will revert to requii-ing payment of a lump sum in cash 
for their services.) 

13. I’hc dates of and parties to every material contract, and 
a ]*ca son able time and j)Iace at which any material 
conti*act, or a copy thereof, may be ius])ected. Ihit there 
is an exception in the case of contracts entered into in 
the oi’d inary coui'se of the business carried on or intended 
to be caiTied on by the company, and of contracts made 
more than tvvo^ years before the date of the yn’ospectus. 
(This most im})oi‘tant provision is considered bedow : see 
page 130, infra.) 

14. The names and addresses of the auditors (if any). 

15. Full particulars of the nature and extent of the interest 
(if any) of every director in the promotion of, or in the 


* The Art of 1900 did not mcliide the Imitation “within the two preceding yenrs,” ftud 
did not reciuire the diMCluBuie of the couiiniSKioTi ptiid or payahio for placing debentures. 

* The Act of 1900 did not make this exceiitiou, 

* The rate only must not be stnted if the agreement is to pay a lump sum (Booth v. New 
Airikauder Gold Mining Co., [lOO.’JJ 1 Ch. Ii95). 

* The Act of 1000 did not contain the words “ within the two preceding years.” 

* In the Act of 1000 the period was three years. 
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property proposed to be acquired by, the company,^ or, 
where the interest of such a director consists in being 
a partner in a firm, the nature and extent of the interest 
of the firm, with a statement of all sums paid or agreed to 
be paid to him or to the firm in cash or shares or otherwise^ 
by any person either to induce him to become, or to qualify 
him as, a director, or otherwise for services rendei*ed by 
him or by the firm in connection with the promotion or 
formation of the com])any. 

Id. Whore the comj)any is a company having sliares of more than 
one class, the right of voting at meetings of the company 
conferred by the several classes of sliai'cs res})cctively.2 

Several of the above matters reqnir*e further consideration, 
which here hdlows. 

l>ts('Ios7ire as fa the Veiulors aiid the Purchase Price (Section 81, 
8uh-s(‘ciion 1 (/) : see Is^iimbers 8 and 9, pages 127 and 128, siqyra ). — 
A coniinou practice has been for Ihc owners of a business or 
proj)i*rty to agree to sell it to a nominee of the promoters, who 
agrees i-o resell to tlie com])any at a proiit, often very large, 
vvhiclj tlic ])r()Tnoters receive and retain. In tlie case of mines, 
concessions, })atents, and other ])roperty of uncertain value, some- 
tunes several intermediaries are found. Tlie ])rospector may agree 
lo sell his mine to a. speculator for a few hundi'ed pounds and 
a l(‘iitli of the capital of any (company to he formed to purchase. 
The speculator “ brings the mine to Mngland,” and agrees to sell 
it to tiuanciers for a few thousand pounds and sufheient shares 
tu nmke the price equal to one third of the capital of the 
coriipiiiiy. The tiuanciers make the purcdiase in the name of 
a nominee, pioiuote the company, and agi*ee to sell the mine for 
sutlicient cash to j)ay all tlieir outgoings and as many shares as 
make up two thirds of the ca})ita.l of the company. '^I'he public 
siihscrllx^ for the shares necessary to j)rovide the cash before 
nieiitn)ned and more or less working capital ; and experience 
since the Act of 1900 came into opej’ation shows that they 
continued to do so, at least in the case of mines and oil 
jiropcrlies, al though they may luive known that the original 
vendor had been content to sell his property for a few hundred 
lioumls and a small portion of the capital, while the compapy 
jaM-haps paid many thousand pounds in cash and two thirds of 
its share ca])ital. 

' Act of luoo did not contftiM the provision rolntinp to tlie case of a director beiufir 
a partner m a hrin, and otdy rB(iuired a statenienl of the amount paj’able to directors in cash 
oi siiares, omiLtinp' the w'ord^ “or otherwise.” 

' J’his veqnirenient was not contained in the Act of IttOO. 

H-B 
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The Act BOW requires the disclosure in the ]>ro8pectus of the 
names and addresses of all the vendors and sub-vendors, and 
the amount each ]jei‘soii is to receive, wLothei* in cash, shares, 
or debentures. For the puj-poses of this requirement the word 
“vendor” includes, as well as the immediate vendor to the 
company, every pejson who lias entered into a contract, absolute 
or conditional, for tlie sale or ])nrchase or for any option of 
purchase of any jiroperty to be acquired by the company, where 
either the jmrchase money is not fully paid before the publication 
of the prospectus, or the purchase monc}’’ is to be paid wholly 
or in ])!irt out of the proceeds of the issue offered for subscription 
by the pi’ospectus, oi‘ the contract de])ends for its validity or 
fulfilment on the result of the issue (Section 81, Sub-section 2). 
But if the vendors or u.ny of them are a firm it is not necessary 
to distinguish the iniiouiiis receivable hy the resjiective partners 
(Section 81, Sub-section 1 (/)).^ Where tlio (iompany purchases the 
benefit of an cxistiiif^ contract, it Avill he necessary to state both the 
price paid for such benefit and the ])rice payable under tbe contract- 
Jn other words, the only way of escapinj:^ the oblij^fation to disclose 
particulars of any purchase is to complete tlie jmrcliase, and jiay 
the whole piircliase consideration, before the })ublicaiion of the 
prospectus, in wliicli case tliis jiarticiilar poi’tion of the Statute 
will not apply- ; but, al<honi:!^h the contents of the contract need ^ 
not he stated in such a case, tlie obligation to disclose all material 
(jontracts Avill usually render it necessary to ,i>:ive tbo date of and 
parties to the contract-, and pj’ovide a reasonable time and jilace 
where it may be seen, 

“Where any of the pi’ojierty to he acquired by the company 
is to he taken on lease” the word “vendor” includes “lessor,” 
and the words “ purchase money ” include the consideration for the 
lease (Section 81, Suh-scction 3). ft is not clear wliether tlie 
words “is to lie taken on lease” include the case of the conqiany 
])urchasin^ nn existing lease. In cummon parlance certainly the 
words would not have that meaniiifif; hut if they liave not, the 
object of the Act inij^ht be dideatcd J)y the original vendor granting 
a long lease of the property to the vendor to the comj)any, who 
could sell the lease to the company witliout being subject to 
the obligation to make disclosure of the price paid by him for 
the lease. 

Discloanre of Material Contracts (Section 81, Sub-section 1 (/f) : 
see K umber 13, page 128, snjyra ). — Section 38 of The (himiianies 
Act, 1867, required the disclosure of the date of and parties to 


1 Th]» ex('e])tu)n uot fotiiiil in tlie Act of 1900. 
*■ Brookep v lJuiiBeu, flOOOJ 2 Cii. 129. 
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“any contract entered into by the company, or the promoters, 
directors, or trustees thereof, before the issue ” of tlie prospectus ; 
hut tlie Courts held that this section only applied to contracts 
afFccting the company which were material to be known to 
subscM’ibers, 1'he Acts of 1900, 1907, and 1908 ai’e in some respects 
even more vague. They deal with “every material contract ” without 
specifying between whom or for what purpose it must be material to 
fall within the scope of the Act. For instance, a contract between 
jivals in trade of the new company to pi*event it from obtaining 
business would be very material, but can hardly be within the 
inojining of the Act. it is sulmiitted that the contracts must be 
those to which the conij)any or some persons having direct relations 
with the company (such as vendors, promotcu’s, directors, or officers) 
are pa]*ties, and that a material conti*act is one “ wdiicli, upon a 
reasoTinl)le construction of its purport and effect, would assist a 
])erson in detei'mining whether he would become a sbai-eholdor in the 
(*onj|)any/’ ^ or one which is “calculated to irdluence persons reading 
a company's ]n’ospect.ns in making up tlieir minds whetlier or not 
tliey will apply for shares”-; or that (to adopt the sunimary of the 
cases on the old law in Lord Wrcnbui-y’s “Companies Acts,” 
JOth edition, page 186) “the pros])ectus had to disclose, not only 
eouti'iiets Nvhicli im])()sed an obligation on the com})any, but also all 
•cnnlrju'ts .... wbieh relate 1o the affair’s of the com])any, or 
i(s promoters, vendors, director’s, and officers, and whicli are material 
for !vn intending applicant to know.” 

Under the Act of 1867 an oi*al (*oiitract was held to be within 
the section,^ but tlrat Act did not contain any provision tliat a time 
and place must bo stated at which the conli’act or a copy may 
be inspected. 

While tlie Act of 1900 was in the form of a Bill there 'Nvere 
])r(>])osals tliat it should be necessary to state the elTect of ever} 
material contract, d'hose proposals have not been einliodied in any 
of ilie A(d.s, but instead it is necessai’y to state a reasonable time 
and place wliere tlie conti’acts or copies may be inspected; but 
i< is not stated that the company or the ])i'()molei’s must produce 
Oiti contracts or copies to any applicant. If production is refused, 
the remedy of the ap])licant for production is therefore not to 
subscribe for shares. It is possible, however, tliat disputes may 
arise hetween the tiiiancial editors of newspapers and {ii’onioters ap 
to vvhether the former have a right to see the contracts. It is 

‘ Tins was tlio test applied to tlie foriuor Act by liUR'^falla}’’, J., in Sidlivau r. Mitcalfe, 

1 tHSOj 0 j. 

^ " Ar Coleridj^e, L, C. J., Grove and Litidley, JJ., in Twycroas v. Grant, [1877] 

“ t . P. 1). 4 g 5 ^ the Act of 1S07. 

t'Hpel V. Sim’s Ships Compositions Co., [1888] 58 L. T. H07, 67 L. J. Ch. 713. 
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presumed that “ reasonable time ” means a reasonable time of day 
sufficiently lon<j before the closing of the list of subscriptions to 
enable the effect of the contracts to be considered ; and “ reasonable 
place ” means a place easy of access, having regard to the situation 
of the company’s head office or place of business. It probably does 
not have any reference to the places to which the prospectus is sent: 
e.g. a resident in Scotland to whom a prospectus of an English 
company is sent will, it is thought, have no claim to have the 
conti-acts ])i’odnced for inspection in Scotland. 

The contracts which are excepted from the provisions of the 
Acts are — 

1. Contracts entered into in the ordinary course of the 

business carried on or intended to be cai*ried on by the 
company. Presumably the words “intended to be carried 
on ” refer to the case wdiere the company is formed to 
purchase an existing business, when (‘ontracts made in the 
ordiuaiy course of that business need not be disclosed. 

2. Under the Act of 1900 contracts made more than three 

years, oj* under the Acts of 1907 and 1908 more than 
two years, before the publication of the prospectus. 

3. In the case of a prospectus published more than one year* 

after the date at wdiich the cornpany is entitled to 
comnieucc business, contracts made more than two years 
before the publication of the prosf>ectus. 

J^isrlomDe of tlw hilfrcst of Vire.ciors (Section 81, Sub-section 1 ( 7 a): 
see Number 15, j)ages 128-129, sxij)ra). — At Common Law a director 
could not lake a secret ])roiit fi*om his company; but if thei'C were 
independent diivctors, disclosure to them was a suflicient disclosure 
to the com[)any. Under the Acts there must be an express 
statement in the ])rospectus, not only of the nature but of the 
extent of every director’s interest in the promotion and in the 
property proj)osed to be acijuired by the company,* tind a statement 
must also be made of all sums paid or agreed to be paid to him 
in casli or shares or othei-wise," either to indu(‘e him to become 
a directoi- oi* to (pialify him, or otherwise for services rendered 
by him in connei’tion with the promotion or formation of the 
com])any. The section was no doubt in ])art the outcome of 
the facts disclosed by E. 1’. Hooley's bankruptcy in relation to 


1 The Act does not reiiiiire in terms disclosure of the director’s interest in any property 
which huf been HCfiiiired by the comimny. 

3 The Act of JDOO did not contain the words “or otherwise,’’ or the words “to induce 
him to become a diiecLor.’’ 
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payments made to directors bearing well-known names, being the 
price paid for the use of their names. These sums will fall within 
the Acts of 1907 and 1908, though they possibly escaped that 
of 1900. All Common Law liabilities remain unaffected by the 
Act, and directors will be liable for secret profits made by them 
out of their office, whether such profits fall w'ithin the words of 
the Act or not. 

liestrictlons on the Generality of Sectio7i 81 . — These are as 
follows : — 

1. The section does not apply to a circular or notice inviting 

existing members or debenture holdei-s of a company to 
subscribe for shares or debentures of the company 
(Section 81, Sub-section 7).^ 

2. If the prospectus is published more than one year after the 

date at wliich the company is entitled to commence business, 
the re(piirements above numbered, 1, as to Memorandum 
of Association; 3, qualification of directors; 4, remunera- 
tion of directors; 5, names, addresses, Ac., of directors; 
11, amount of preliminary expenses; and 15, interest of 
directors, do not apply (Section 81, Sub-section 8).- 

3. If the ])roBpectus is published as a newspaper advertise- 

* inent, it is not necessaiy to specify the contents of the 

Memorandum of Association or the signatories thei'eto, or 
tlie number of sliares subsei’ibed for by them (Section 81, 
Sub-section 5). 

J^Ac(‘j)t as above, the section applies to all prospectuses, whether 
Isaiiec* oji or with reference to the formation of a company or 
suL)S(*(juently. 

Ao “ Waiver'^ of the Ol)ll(jatio7is of Section 81 . — As is well known, 
])j()rnot(M*s for many years sought to diminish the effect of Section 38 
of the Act of 1867 by the insertion of a clause by which applicants 
lor sliares wcj-e required to waive their rights under the Act. That 
]U’actice is forbidtieii now. “ Any condition j-equiring or binding any 
applicant for shares or debentures to waive compliance with any 
requirement of this section, or purporting to affect him with notice 
of any contract, document, or matter not specifically referred to in 
the prospectus, shall ho void” (Section 81, Sub-section 4). 

/ 

^ 'I’he section makes it clear that this will include the case of an existing shareholder 
applvi’ig for (lebeiitiires, or an existing debenture holder applying for shares, and allows of 
the shareholders or debenture hoklors renouncing m favour of other persons. 

' lu cases governed by the Act of IIKK) the obligation to disclose material contracts is 
‘lunted in ordinary cases to three years; but in the case of prospectuses published more 
tliuu a year after the time at which the company is entitled to conimeiico business 
to two years. 
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Effect of Non-Com'pliance with Section 81 . — The Act contains 
no provision as to the results to follow from failure to specify in 
the prospectus the various matters and things directed to he 
included. In tlie Act of 1867 failure to specify the proper 
contracts I'endercd the prospectus “fraudulent on the part of the 
promoters, directors, and officers of the company knowingly 
issuing the same,” with the result that a person induced to 
take shares which lie would not have taken had he known of 
the contracts could recover damages from them ; but there is no 
similar provision in the Act of 1908, and the Act does not 
in exjiress terms impose any liability either on the company or the 
promoters or directors for failing to comply with its provisions. 

It has been held that the omission will not give an allottee 
a right to rescission of the contract to take shares,^ but may 
in some cases give a right to damages against directors ; to 
establisli such a right, however, it will be necessary to prove more 
than the mere omission of one or more of the recpiired particulars.- 
The I’ight (if any) to damages will bo based upon the fact 
that there are omissions from the })rospectus of matters which 
there was a duty to disclose, whereby such omissions become 
equivalent to misstatements, or upon the fact that a failure 
to perfoiun a statutory duty gives a cause of action to the 
persons injured; but in either case the person seeking relief- 
must show damage.'^ Jt will therefore be necessary for the 
complaining party to show that his loss has arisen as a natural 
result of tlie defendant’s dtjfault in complying with liis statutory 
duty. It would seem that, at least, he must satisfy the Court 
that if the })ro])er statements had been contained in the ju’ospectus 
he would not have taken his shares.'^ 

That it was intended that non-compliance with the section 
should impose a liability is clear from Sub-section 6, which 
purports to restrict the liability as follows: — “In the event of 


1 South ot KukIiuuI Niituml Ons (’o,, 1 “Ilia remedy ih agaiimt tho 

directors and other i)ersoiia i*e.si)ou»il>lo ftu* tlif prospectus” (prr Swiufen Kady, J., ftt 
pa^je ii77). See page loll, infra. 

2 Wimblcdou Olympia, Limited, [JDJO] 1 Oil. G:I0. 

* Tho law of liability for breiioh of statutory duty is thus stated by Fletcher Moulton, L. J. 
“If by a Statute a duty is laid on any ]»erson, oveiy inemlier of the public has a right to 
have that duty performed. Tlie breach of it does not give evor 3 ' meiulier of the public 
a right of actum, because damnge is an eBseritiiil part of such cause of action, but it 
settled law that whore damage has accrueil to any person tlirougb breach of a statutory 
duty by another jiersoii tho latter is liable” (David r. Britannic Merthyr Coal Co., [190WJ 
2 K. B. at page 157; see also Groves r. Lord VVimliorne, [1H»8] 2 Q. B. at pages 412, 415, 
from which it aiipears tlint onl.y some xicrson belonging to tlie class for whose benefit or 
protection the Statute imposes tho duty can claim relief). 

♦Compare Nash v. CalLhorpe, [1906] 2 Ch. 237; Macleuv r. Tait, [1900] Ajip. Ca. 24, 
decided on the Act of 1807. 
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non-compliance with any of the requirements of this section, a 
director or other person responsible for the pi’ospectus shall not 
incur any liability by reason of the non-compliance, if he proves 
that — {it) as regards any matter not disclosed, be was not cognisant 
tliereof ; or {h) the non-complicance arose from an honest mistake of 
fact on his part — tlie burden of proof of ignorance or mistake being 
therefore on tlie director. By a proviso to the sub-section, however, 
the burden of proof of knowledge in the case of non-disclosnre 
of the interest of a director in tlie promotion or property to be 
acqiiji’od falls on the plaintiff, and not on the person charged. 

8ub-se(duon 9 of Section 81 provides that nothing in the section 
sliall limit or diminish any liability whicli any person may incur 
under tlie general law apart from that section. 

'Jdic g(‘neral law as to prosjiectnses, apart from the Acts of 
1900, 1907, and 190S, thei'eforo remains unchanged. 

As before mentioned, the word “ ])i*ospoctiis ” in the Acts of 
1900, 1907, and 1908 only applies to cases wliere shares or 
debenfures are offered i(t the public for subscription or purchase: 
therefore in the case of a prospectus not making an offer to the 
[lublic tlie only oliligatioii to make any disclosure of contracts® is 
that involved in tlie duty not to mislead, and it seems that 
a ilocumcnt containing particulars of the company, accompanied by a 
letter jidvisiiig the recipient to apjily For sliaros, issued by intending 
directors, may not constitute an invitation to take shares.''^ 

4'lie ])ros])ectu8 is an invitation to the persons to whom it is 
addressed to become sbai’eholders or to take up debentures of the 
company, and accordingly must be drawn witli great care, so 
that it shall not contain any misstatement of fact. The effect 
of misre|)r 0 sentation is cousidei*ed elsewliere (see ])age 1.‘17 et seq., 
infra). 

The following tilings should be clearly set out in every 
prosjioctus, although as i*egards some of them there is no statutory 
obligation to do so : viz. — 

The name of tlie company in full.^ 

Tlie fotal amount of the share capital. 

The nominal amount of the shares. 


' “ That is eriuivalent to SHynij' tluit ho j.s Iiahlo if ho ciinnot prove " llioso things {per 
ywmton Fittdy, J., m South of England Natural (his (’o., [imij 1 (^h. at pii^e .577). ' 

- The Stiitemeiit iii Lieu of Prospeetu.s inust, however, coutaiii particuinrs of the 
luaterial contra eta. 

“ Sleiffh r. aiasffow and TransvHHl OptioriH, [1004] Court of Sees., 6 F. 420. 

* In the caHO of a prospeotue of a foreufn or colonial company there hhould ho a 
statement of the country m which the coinpuny is incorporated. If the word “Limited** 
onus part ol the name tliih w ohUj^atory (Section 274). 
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payment.! But it must be noted that only the shareholder who 
applied for tlie sliares on the faith of the prospectus is entitled to 
relief ; the remedy docs not extend to a purchaser from another 
shareholdei’ who is not a party to the misrepresentation.” 

The only rig-ht of an ag-grieved party as against tlie company 
is for a rescission of Ids contract to take sljares, and to be restored to 
the same position he was in before : lie cannot, as against the 
company, retain his shares and claim damages''^; hut the relief 
may be claimed after the shares in question have been forfeited 
for nonpn vment of calls, and in such a case ])roniptitiide in seeking 
relief is not of the same importance, for he is then only a debtor 
to the comjiany.'! Where, hovvevei*, tlie forfeiture is not complete, 
the Court will restrain the company from forfeiting the shares 
until the bearing of the action for rescission, usually reijiiiring the 
plaintilf to pay into court the amount of the cal Is. ^ 

Rescission of the contract to take shares can lie oht.ained by 
an Order made either before or after the liquidation^* if the share- 
holder is able lo show — ■ 

(a) TIuit a- misstatement was made by or on behalf of the 
conqiany. 

(n) 'rhat it was a material one. 

(r) That he relied njion it in taking the shares.'^ 

(f)) Tliat lie commenced proceedings Ixdore li() nidation and 
within a i*easonable time. 

But he need not show that the statement was made fraudulently, 
or was known to the directors to he untrue.^ If the statement 
is contained in a repoi’t set out in the ])rospectiiK, the eompany is 
responsihle if the report was fraudulent on the jairt of some 
agent of I he company making it, and, it seems also, if untrue in 
fact, although made in good faitli by all ])artios (‘oncerned, unless 
the company shows clearly that it docs not vouch for the trutli 
of tlie statements’^; the distinction is between showing that it is 

^ Karhpi-ff'fci I'HHe, 1181)2] ,‘1 Cli. 1. 

2 8ee pnifo 1 IS, itifra. 

* Hoiildsvvorth t*. ('ity of GlHsifow Hank. [J880J' .'i Apj). Ca. .'117. 

* Aaron’s Reefs v TwJSf!,, f IHOOJ App. ('a. 27.*1 

* Lamb r. Hanibtis KiibIxM’ [1908] 1 Oli. 8i5, .Tt)iiL*H r. Piicaya Hubber Co., [1911] 

1 Q. H. 4oo ; Ibickley, li. rcservofl his jiul^iriunl as to whether it was essential that 
the plaintilT should bri/j^^ tbo amount into eourt. 

® Reese River Silver Co. r. Siuitli, 'inmi] L. H. 1 1£. L, at piif^e 7.5. 

7 For instance, an nndc»rv\ riter wlio took sliaros relyiiiff only on tlie nniMPs ot the Directors 
cannot obtain relief on the ^'■I’lmnd ol defects in the piY)S[»ecLus (Raty i\ Keswick, [1901] 85 
L. T. 18). He must be prejiared to ]>ut his linger on the miSHtatornont which misled him 
(Christnieville Rubber Estates, 11911] W. N. 2Ul, 81 L. J. tdi, 03, U)« L. T. 2(K)). 

* Redgrave r. Hurd, [1882] 20 Cb. I). 1 ; Karberg's Case, [1892] 3 Ch. at page 13, Lagunas 
Nitrate Co. r. Lagunas Syndicate, [1899] 3 Cli. at page 423. 

* Mair V. Rio Grando Rubber Estates, [1913] App. Ca. 853. 



EFFECT OF MISREPRESENTATION IN THE PROSPECTCJS. 


isd 


repeating on hearsay wliat it has been told, and affirming the 
matter as a fact.' In other words, the report will be treated as 
the basis of the contract unless tlie company dissociates itself 
from the re})ort and warns subscribers that tliey must take the 
report foi- what it is worth.- 

Questions often arise as to how far the company is responsible 
for the misrepresentations actually made. 'J’he effect of tin* autliorities 
lias been summed up as follow^s*'': — To establish such responsibility it 
must be shown that tlie re[)reseiitation8 were either (1) made by the 
directors or general agents of the company; or (2) made by a special 
ngent of the company acting witliin the scope of his authority,^ 
which includes a ])ersoii whose acts are subsequently ratified; or 
known to tlie directors to liave been made at some time befoi’e 
the I’ontT’act to take shares was complete ; or (4) known by the 
directors to foi’tn tlie basis of the contract ; and in each case this rule 
applies whether the representations were known to he false or not. 

From the above it will he seen that i‘epreseniatioiis iniide even 
before the conijiany was in exi.stence, or made by persons who are 
strangers t-o the company, may become, by the subsequent knowledge 
of the directors tliat a ju'osfiectus has been shown to the applicant, 
a ground for rescission of the coiiti*act, as wdiere an application for 
shares was made before the company was incorjiorated upon the 
faith of a prospectus prepared l)y the j'ronioter, and the company 
adopled the prosjieetus and allotted the shares."' lint a subscriber 
to tlie MemoT’andum cannot get relief, for the company could not 
have adopted the misi'epjvsc'iitation before he took his shares.® 

What statements or omissions are sufficient to give a cause of 
acti(}n is considered on ])age 144 et aetj., infra. 

It is a general pi-inciple of law that where a party Laving a right 
to rescind his (contract, after having knowledge of such right does 
any net afli ruling his coiitraijt, he cannot afterwards set u]) his right 
to avoid the contract ' : therefore any act liy a shareholder i‘ecoguising 
liis ])osition as a ineinher of tlie company after knowledge of the 
misrepresentation, such as by selling or trying to sell the shares,® 
attending meetings,^ signing proxies, paying calls, oi* accepting 

^ lU'eHB Kivor SiIvlt Miiiiuir ('o., [1S07J 2 Ch. at 015. 

* Kaibfr^^'s Case, fJS02j .‘1 Cli. 1; byiido r. ATij^lo-lLiilian Hemp (;o., [ISDO] 1 Ch. 178; 
CucHva Rubber (’o., [lauj I 

li.vrule V. Au^l()-It«liMii Hum]) Co, [IHOO] 1 Ch. 17H. 

^ Thus where the directorN know that one of tlieir body is obtainiUR- subHcriptuma for 
rbares, Mie eoinpaijy is responsible for re[ireseiitHtion.s made by him (ITilo Manut’arturing 
(’o. v. Williamson, [ ilU2'l 28 T. L. H. JO-l). 

** Karherg's ('ase, [lH02j 8 Cli. 1 ; 'i’amphn’s Case, [JN92] W. N. U(>, 

I.ord Lurgau’s Case, LUK)2j J Oh. 707. 

7 Clough V. ];ondou and North-Western Railway, [1872] L. R. 7 Ex. 20. 

^ Ex paHe Brigga, [1800] I Eq. 48ri. (!oiupare Crawley’s Case, [1660] I Ch. 322 

* Sharploy r. Louth and East Coast Railway, [1870] 2 Ch. I). 003. 
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dividends,^ will prevent the member from obtaining rescission, even 
though done under a mistake as to rights," unless he have meanwhile 
definitely elected to rescind the contract, as hy commencing 
proceedings.'^ 

The shareholder must, moreover, come within a reasonable time 
after learning tlie truth ; for the rights and interest.^ of other persons 
intervene, and the aggrieved shareholder will not be allowed to wait 
and see whether the speculation turns out a favourable one, and tlien, 
according to the result, retain the benefit or repudiate the loss.'^ 
As the intervention of the rights of others prevents the right of 
the applicant to rescind, it may well be that even a charge on 
the uncalled capital in favour of debenture holders will prevent 
relief, but this has not been definitely decided. “ The occurrence 
of a winding up, whether the assets are sufficient to pay the 
creditors or not, brings in other rights (i.e. those of the creditors 
or contributories) so as to render rescission imi)ossible.® 

“ Where a person has contracted to take shai*es in a company 
and his name lias been placed on the Kegistcr, it has always been 
held that ho must exercise his right of i-epudiation with extreme 
promptness after the discovery of the fraud or misi’cpresenta- 
tion.”7 What is a reasonable time is a question of fact, and will 
vary with the circumstances of each case, hut in ]>ia(dice a share- 
holder should not delay at all after he knows the facts whicli entitle 
him to relief. “The delay of a fortnight in rejmdiating ilie shares,'’ 
said llaggallay, L. J.,® ‘‘makes it to my mind doubtful whether 
the repudiation in the case of a going concern would have been in 
time. No doubt where investigation is necessary some time must 
be allowed, ns in Central Railway Co. of Venezuela r. Kiscli.’’ But 
where, as in the present case, the shareholder is at once fully informed 
of the circumstances he ought to lose no time in i-ej)udiating.” He 
must also seek relief wliile the eompaiiy is a going concern — 
i.e. before a winding np, whether voluntary or compulsory, or before 


1 Scholcy Ccntiul Hmlwny t>t N oiie/.iielo, LIBOh] K<j. U(>(;, Tioto. 

* Dunlop 'rniffHiilt, (^ycle Co., [IfiOTJ (Ki L. J. Ci). 25, 76 L. T. :1S6.' 

*Toiij1ui’ 8 Case, [ISVWj 1 Ch. 104. 

^Downes r. Ship, [IKOHJ L. H. 3 H. I., 343; liuuldsworth t\ City of Glasg'o\> ihiuk, 
[1880J 6 Api). (Ja. 317. 

* For the principle tec Scottish I'ctrolcum Co., [18H3j 23 Ch. D. 413; 'rennent r. Ciry 

of Bank, 1 1870] 4 Apj), Ca. 016. 

•Tennent r. City of Glasgow Hank, [187»] 4 App. (.'a. 016; llnrgess’b Case, [IhhoJ 
16 Ch. D. 507, this being the case of a solvent ctimjiany. 

7 2*er Lord Davey in Aaron’s Ueef r. Twims, [18U0J App. (’a. at page 294. See also 
Sharplei' v. Louth and East tkmst Uailway, Gh. D. at page 086. 

^ Scottiaii Petroleum Co., 1J883J 23 Ch. D. 434. See also re Clinstliievillu Uuljljcr Estates, 
[1911] W. N. 210, 81 L. J. Ch. 03, 100 L. T. 260 (four mouths) ; Taite’s Case, [,1807] 3 Eq. 795 
(a month sufficed). 

•[1867J L. K. 2 H. h. 90. In this ease two months wiis allowed, but it was stated 
that it was uecebsary that the comiduinaiit sliould conic “ with the utmost diligence ” 
{per Ijiord Itomilly at page 126). 
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any suspension of business, as by giving notice of insolvency ; for 
upon the commencement of a liquidation the creditors or other 
shareliolders are the persons interested in retaining the name of the 
shareholder upon tlie Kogister, and against them lie has no claim 
to set aside his bargain^ It is not enough merely to serve the 
company with notice of re2)udiation. The complainant must either 
pi’ocure the cornpaiiy to remove his name fi'om the Register of 
Members, or commence proceedings to compel it to do so,^ subject 
lo tlie exception, however, that if he has agreed to he hound 
l)y a test case brought by another sliarcholder he may await the 
decision of such case**; or if in an action for calls he has, by his 
affidavit under Oi‘der XIV., set up a counter-claim for rescission, 
lie is in time.'* In an action for cfdls it is not a sufficient defence 
to set up mivsrepi’esentatioii and i*(‘])ndiatiou of the shares. The 
defence must be coupled with a counterclaim for rescission of the 
contract and r('ctlfication of the Register, or, if the action is 
brought in a Court where* such counterclaim cannot be entertained, 
a statement must be mndt* that I'clief is being claimed in the 
])roper (h)urt. If the delay has b(*en so long that rescission wdll 
not be granted the defence will fad.^ 

Tlie plaintiff must jirove the falsity of the i-e])resentations, 
and for this j^urjuise fVerpicntly relics upon oii’culars or state- 
ments of directors at meetings. Jt must not bo forgotten, 
howevei', tliat the rejiort of an agent to his principal is not 
evidence against the princijinl, and unless some more evidence 
is j^fiveu or admissions arc obtained liy iiiteri'ogatories or otherwise, 
{U'oof by ])iiiting in reports fj-om managers, (‘irculars to share- 
holders, or [irints of s[>eeches made hy directors at meetings will 
not snffice.^^ 

An action against the com]»any for i*escissiun and against 
directors at (himmoii Law for deceit and under the Directors^ 
Liahility Act may be combined in one writ.'^ 

When an action is lirought by a shnrebohler (daiming rescission 
of his contract- to take shai'cs, the Court will rest rain the company 
from forfeiting the shares for iionjaiymeiit of calls pending the 
__ 

1 TeiiiH’iit r. (ilasf^ow Uniik, fjszaj t A|)p. (’ii. (51, 'i, Stone r. C’ltv and (bounty Kuiik, 
fl87Hj 'i C. r. ]). 2H2 ; Oakes r. 'I’nnjnand, 1 1H671 L. li. 1' H. L. 325; HiirifOHb's Cflae, 
[1880 1 1.") (.-li. 7). ."07. Scottish rotroleum Oo , [1X83 ) 23 Cb. I). ‘113. 

■■J Thomson’s Case, [1H98J 5 Mttn.s. 2S2 ; iScoUisli 1‘otiolcum Co., j lHS3j 23 (’h. D. 413; 
First Niitnmul lUMuaurance Co. r. UreenfUdd, [1921] 2 K. li. 2i>0. 

* ScfiU.ish l^ctroleuni (k)., [ISS'i] 2i Ch l>. 413, rawle's ('ase, | 1809] 4 (Mi. 497; Hare’s 
Case, [ 1809] 4 (Mi. 503. 'IMio pendency of other chncs will not save iiiin if there is no 
agreement to he hound hy tlicir result (see cases cited lu tins note). 

* Whitelcy’s Case, [lOOO] 1 Ch. 305. 

“First Natioiml Keinsuraiice Co. r. Greenfield, [1921] 2 K. li. 200. 

« Devala Provnloiit (’o., ( ISM.M] 22 Cli. I). .593; Djamhi (Sumatra) lluhber Estates, [1912] 
W. N. 192; atllrmed in C. A., 29 Times J^. R. 28, 107 E. T. 031. 

" Fran ken l)ur;f v. Great Horseless Carriage Co., [IIMM)] 1 (i. 11. 601. 
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decision of tlie action.^ Usually the shareholder is required to 
bring the anuniiit of the calls into court, but whether tliis is 
essential is iiot yet decided. ^ 

Wliere a company lind discovered that ifs pi'ospcctus was 
misleading, it was allowed to include in one motion an application 
to cancel ihe allotments and reiui-n the luoneys paid by 1020 persons, 
a special Order being made as to Iho procedure.” 

It lias been held that a sub.scriber will noi be entitled, as 
against the comjinny, to I'escission or damages in case of the 
omisaion from the pj’ospcctus of ]>aF‘ticulars reqiiirocl to be 
inserted nndtsr the Acts of 1900 and 1907 or Section 81 of tlie 
Act of 1908.'^ Tlie case has not been before the C'Oiirt of Appeal, 
where it may still be argued that there is at ](‘ast a right 
to rescission on the gi'oiind that there has been a concealment 
of a fact which tliei'o was a duty to disclose; hut in any case 
this would be so only if the omission was of matlei's of suflicient 
importance to matei’ially affect the mind of the subscriber.^ 

2. J Shfireliohlrr's .Rights Against ihe. Jfircctors or other Rrrsovs 
who hare Issued a False Prospectus . — Resides Ihe right to I’cscission 
of his contract to take shares, the shareholdiu* may also claim 
damages against the persons who fraudulently induced him to 
become a shareholder, and this riglit does not cease when the 
company goes into liipiidaiion. 

Prim* to The Dii’cctors' Liability Act, 1890, the shareholder’s 
only renuedy was by an aefion bn* deceit against the ])t'rsoiis who 
fraudulenfly induced liim to tahe fhe shares, and fhis is still the 
case in regard to companies not foi’ined under the (iomiianies 
Acts. 1’here is a wide distinction between ^n action for deceit 
and an action for I’cscission of contract. In the hit-tei* case it 
is only necessary to show' that the contract was induced liy an 
untrue statement of a material fact, whether made innocently 
or not ^ ; while lo sustain an action for deceit it is nccessai'y to 
show that the directors acled fraudulently — i.e. made the untrue 
statement either know'ing it to la* false or •without belief in 
its truth, c»r reclvlessly, not caring whether it. were true or false,^ 
and liability w’onld attach if the defendant “shut liis eyes to 
the facts or purposely fibstained from impiiring into tliorn,” but 
it Avould not be enoiigdi to show that the statement was made 

1 Jones r. rnn»>n Tiuhhfr Co.. [ Kill j 1 t\, H, -155, rjiiuil) c. iSiimlms (’o , [UKlsJ 1 Ch. HtS. 

3 noiuloii niei't.rolius Co , 1 IfMiC] W'. N. H7. 

3 South of Kniflaiul Nutunil Ohm Co., | iOll] 1 Ch. .'wS, per Swiufen Kadj', .T. 

♦This wns held lu a case the jdfimtiff was Heeking dninUf^es directors 

(Wimbledon Olyniina, LmiiU'd, [nilO] l (’h. 

‘ Kafl»ei‘j?'K Case, ( 1N92J 3 Ch. at page 13; lidgiuiait Nitrate Co. r. TiHguiias Syndicate, 
fl899] 2 Cb. at page 4*23. 

"Derry r. Peck, [ImhoJ 14 App. ('a. 337, . 371. 
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through want of care.^ Under The Directors’ Liability Act, 1890, 
now re-enacted as Section 84 of the Act of 1908, in the case of 
companies formed under tlie Companies Acts, if the complaining 
shareliolder shows that the statement is unti'ue, the directors 
of the company are liable, unles.s they show that they had 
reasonable grounds to believe, and in fact believed, the statement 
to be true (see page 149, infra). 

To obtain damages from the directors or ])romoters of a 
com])any formed under the Companies Acts, therefore, an 
aggrieved sharelmlder may bring an action after the company 
is in liqni(lati()n ; but he must allege and sliow^-- 

(a) ^J'hat a misstatement was made by the pci*sons sought 
to be cliarged^ with the intention that it sliould be 
actcfl iipon.'^ 

(m) That it was a material one. 

(c) That he was induced by the misstatement to take the 
shai'cs. 

(d) Mdiat he has sulTered damage; for “fi'aud wilhout damage, 
or damage! without fraud, gives no cause for action ; but 
wlicre these two concur an actioi. lies.” ^ 

(e) But if the persons chai-ged prove that they believed the 
stateirjciits to be true, and had i*easonable grounds for 
sncli belief, the action will fail 

“In an action of deceit,” savs Lord Selborne, “it is the duty 
of the plaintiff to establish two things: iirst, actual fi‘and, . . . . 
andj secondly, he must establish that this fraud wnis an induciing 


1 J)(MTy V. I'tick, 1 IsH!)] 14. Ap]) (!». nt ninl .’17G ; AiipuH r. ( Millord, [181)1 1 2 (’h. 441). 

® " Kimul must hf 'tisl-incMy ullefrcd and ah diatinctly urovcd It is lua allowable 

to luavo fraud to be infurrc'd from tlu* facta”, but ” an nlle^,uiti(iu that the defendant made 
to tlio i)laMd,dT rcprcHCutations on \%bich be iideiidcd the plawd-ilT to act which were uutnie 
and known to the dotcmlant to be uiitruo is huttienmt” (Davy v. Garrett, ( 1S78J 7 Gh. D. 
481), prr 'J’hcRiffcr, L, .1.) “ 'I’bc cases .... teach mo that, nbovo all, in cases of fraud 

the (b:cisiori of the Court must jiroeeed allegata rt prohxtti" {prr Kry, .1., Cargill 

r. Power, | In7m] K) Ch. D. nt jiage .MO). 

■* Hut sec page 147, infra, w'brro it will ajipenr that directors who liave taken no jiart in 
the issue of the iirosfiectiis may be liable under 'I’be Directors’ biabdity Act, 1800, or 
Section 81, and a. director Avho had not seen the imihiiectiiH before its issue to the idamtifT, 
but hubseipiently received and circulated ollice copie.s, was held liable in an action /or 
deceit (Peek v. Derry in tlie C. A., [1887] 37 (!b. J). 57i), 086). 

* See ])age 1 W!, <a/m. 

* Pasloy r: Preoman, [ 1780] 2 Sui. L. O. 01 ; Siiutli r, (’luulwick, [1881 ] I> App. Ca. 19u. J3ut iii 
McGoniiel v. Wright, f UK)3j 1 Ch. 640, it was laid down that even if no evidence is given 
that the shares taken Avere worth less than Avaa given for them, the Court will asaimie 
that they aaouUI only have heen worth the price paid if the stalements made had been 
true, and therefore wiU direct nu impiiry as to damages upon proof of the falsity of material 
htatementh. And if the company faded within a short time after the issue of the 
prospectus, that will he taken as pnmd facte evidence that the shares AAcre not worth 
par (per Lord Lindley m Shepheai’d v. Broome, [lOOlJ App. C'a. 342). 

® Derry r. I’cek, [1880 1 14 Apji (!a. 337. The necessity for rensoiiahle grounds for 
the belief is imposed by tSectum 81 and is not part of the Common Law. 
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cause to tlie contract, for which purpose it must be material and 
it must have produced in his mind an erroneous belief influencing 
his conduct.’'^ But under Section 84 of the Act of 1908 there 
must be substituted for “actual fraud” the words “an untrue 
statement wliieli the directors had no reasonable grounds to 
believe.” Also in a case wliere directors are making a statement 
to existing sliareholdei’s they have a higher duty to such 
shareholders than to the general jmblic, and may come under 
liability for dei'olictiou of that tluty in a case falling short of 
actual fi‘aud,- tlwuigh it is thought that, having “a i-easonablc 
ground ” for their belief in the truth of their statements will here 
also be a protection. 

Even under the Common Law the motive with which the state- 
ment was made was immaterial, for a man is liable for a false 
statement knowingly made, even if ho liave no intent to defi-and,*'^ 
and nndei’ the Act this is equally clear. It is not necessary to 
show that tlie false statement was the sole inducing cause if it 
forms a substantial ground for taking the shares,"* and the Courts 
pay liitle attention to a cross-examination as to the weiglit alfacbed 
by tlie ap[)licant to each statement, holding tliat a material mis- 
representation likely to induce the ajiplicaiion is enongli, unless 
the jilaintiff admits tliat be did not act upon it.^' If, however, 
tlie (h)urt comes to the conclusion that the ])nrticular niis- 
represcnlation did not affect the plainlilf’s mind, tand that he 
would si ill liave taken the shares if he had known tlie truth, 
he will liave snlTered no damage, and caiiTiot i*ecover. The Court 
may come to tliis conclusion eitli(*r fi’om the plaintiff’s answers 
in cross-cxiun illation oi* from liis conduct, or from the nature of 
the misrepresentation relied ii])Oii.^’ 

As regards statcmeiiis that are misleading or ambiguous, the 
law is that a misleading statement is an untrue statement, and it 
is not. material in what sense tlie directors intended the words 
used to be understood if they are in fact untrue or misleading,' 
and “if with intent to lead the plaintiff to*iict u])on it they put 
forth a statement wliich they know may bear two meanings, one 
of wliieli is false to theii’ knowledge, and thereby the jilaintifl', 
putting that meaning on it, is misled, 1 do not tbiiik they can escape 

* Smith r. CliRriwifk, [ ISStj 51 Ai>i). Cii. nt 15)0. 

9 Noctoii V. Ashhurt(M), fllllll Ajip. (’h. iit piijfus Doo, O.'ifl. 

* Derry r. Peek, ]]. App. Ca. 3;t7 >ii. ])>iKe371, Smith v. Chailwick, [18H4] 0 App. Ca. 

at pRpre Jill, Armsoii v. SiiutL, [ isssij 41 Ch. I>. .S.17. 

* Eti^fnij^bon v. Pit^mHurico, [1HK.'>J 25) (’h. J). 1.15), 

® 2Vr Lord Halshmy in ArniHou r. Smith, |l.ss»] 41 Ch. I). 348, .300. And eee Smith 
Chadwick, 20 Ch. 1). 27, 4t. 5) App. (’a. 1S7. 

•Smith r. Chadwick, [1SS4J 9 Ap]\ Ca. 187, Macleny r. Tait, [lOOO'J App. Ca. 24; 
Nash r. Caltliorpe, [1905] 2 Ch. 2.17. 

7 Greenwood r. LenthcrHliod Wheol Co., [15)00] 1 C'h. 421. 
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by saying be ought to have ])nt the other,” ^ and “if a man uses 
language which, taken in its natural sense, conveys a wrong 
imj)re8sion, he cannot be heard to say he did not intend to deceive.”® 
A man “ is answerable for what anyone might reasonably suppose 
to be tlie meaning of the Avords he has used.”® But tlie plaintiff 
must prove tljat he understood the statement in the sense in which 
it is false. In considering whether a statement is misleading the 
prosj)ectns must he considered as a whole, and if its tendency is to 
deceive there is no need to point out some one or more statements 
which are absolutely untrue.® 

If a statement is true at the time it is made, hut becomes untrue 
before Ihe allotment of tlie shares (e.g. if a dii’cctor named in the 
prosy)e('tus has meanwhile I’esigned), it will be good ground for 
rescinding the contract,® but it is doubtful whether this will give 
a cause of action for deceit against directors. 7 

Eitlier in an action for deceit or in an action for i*cscissioii tlie 
omission of material facts mayamounl to a misrcpresentalion.^ Thus 
the omission of the names of the real A'eudors and the interpolation of 
a nominal vendor lo conceal tlie true facts miiy he suflicieut to entitle 
subscribers to relief hul tliis I'lile applies only if the omission 
renders the j)ros])ectus as it stands misleadnig,*^^ or the omissions 
are (in (lie words of James, [j. J.) omnsions amounting in 
effect to fa-lse statements,” or if the omission is of something 
which there was a duty to disclose. Loi’d Cairns said : '^Phcro 
must, in my o])ini()n, be some active misstatement of fact, or, 
at all evmits, suck a partial and fragmentary statement of fact, 
as tlmt the vvitliholding of that Avliicli is not stated makes that 
whieh is stated absolutely false.” “Tliore must be something 


1 7Vr r.onl Ulackbuni in Smith r. (’luwhvick, h Arp. Ca. at pajje 201. 

- JVr Liiiflk-y, L. .1., in Annson r. Snntli. 11 (Hi, D. :172. 

^ Per (Vitlon, L. .T., in Arkwripht r. Nowbohl, [1881 | 17 Cli. I). 322. 

♦Smith V ('liHilwirk, 1 1882] 20 (Hi T). 4.">, 73, [18811 ‘J App. (’a. 187. 

^Aaron's Urefs v. Twiss, [1800] App. C'n. 273. See lia^o 117, infra, 

« Anderson’s (’ase, [IHHl] 17 Ch. 1). 373, Scottish Ik-troleum I’n., [1883] 23 Cli. D. 413. 
This will also ho tho case if tlie other diiectors know that one of the directors i« on the 
point of resif^ninp when they go to allotment (Kent (’onnty (I’lis (’o., ] 1007 J 05 L. T. 7G6). 

7 Arkwright r. Ncwhold, [1881] 17 CUi. 1). at panes 325 ami 320; Brownlie r Campbell, 
[1880] 5 App. Ca. 050. " 

* (’entral Bailway (ki. of Venezuela r. Kisch, [1807] L. H. 2 If. L. 00; Oakes v. Tiirquaiid, 
[1807] L. II. 2 JI. L. .342; Cackett v. Keswick, 11002] 2 Ch. 456. Jt has been sunwested that 
a concealment may bo a for rescission of the contract to take sharos, winch would 

not he BulUcient to action of deceit nnainst directors (sec per Lord Cairns in 

Peek t>, (iurne}’^, [1874] L. H. 6 H. L. at page 403), hut later cases do not draw tho 
dvitmetion. 

5 (’ornponerits TuIig Co. v. Naylor, [1900] 2 fr. U. 1. 

McKeown r. Bondard Pevenl Goar l-o., [1800] W. N. 30, 05 L. J. Ch. 735, 74 L, T. 712 ; 
New Brunswick Railway Co. v. Conyhoare, [1862] 0 U. L. C. 711; Peek v. Gurney, 
[1874] L, R. 0 II. ij. tm. 

‘Mrover’s Case,' [187.’>J 1 Ch. D. at pag-e 180. 

*2 Peek c. Gurney, [1874] L. R., 0 H. L. 403. 

H-B lO 
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more than mere non-disclosure proved before misrepresentation is 
established : it must, T think, be shown that tlie non-disclosure 
is the non-disclosuT’e of something the disclosure of Avhich would 
falsify some statement in the prosp(?ctus.”^ “In an honest 
prospectus many fa(*ts and circumstances may be lawfully 
omitted, although some subscribers may be of opinion that these 
would have been of maieriality as influencing the exercise of their 
judgmenl.”- “There are (;ascs in whi(di, in the a,bseiice of active 
fraud, passive misrepresentation —that is to say, silence as to 
some fact whi(;h it would be material to the one p*ai'ty to know, 
but which the oilier is not legally bound to c.onnnunicatc — may 
involve the one in loss, but in wliich the pai*ty suJTering what 
amounts to a moral but not a legal wrong Inis no remedy in 
law”-'; and Fry, J., lias said, “Where ])arties ai'c contracting 
with one another eacli may, unless there is a duly to disclose, 

observe silence in regard to facts vvliich he lielievcs would bo 
operative upon tlie mind of tlie othej’,’’ *^ and gave, as instances of 
tlie duty to disclose, I ho ease where a man has unintentionally 
made an nntrue statement and thei'cforc becomes bound io coiwect 
it,^* and tlie case whei’c a statement was true at the time it was 
made, but the facts liave been altered befoi-e it Avas aided ujion, 
in which class falls the case of dii*(‘ctors mimi'd in the jirosjiectus 
resigning before allotment. Jn tlie words of Lord (\’nii])bell, 
“ sinijilo reticence docs not amount to legal fraud,"® and in 

those of (diitty, .1., in relation to a claim for specific 

})erforinanco, “the obligalion to speak is at tlie ]*oot of the 
projiosition.” So Lord Jllaekbinai said, “ WJiere there is a. duty 
or obligalion to S})(*ak, and a man, in breach of that duty or 

obligation, holds his tongue and does not speak, and does not say 
the thing he is liound to say, if that was done Avitli the intention 
of inducing the other party to act on the belief that, the i*ea.son 
why lie ilid not speak was because he had nothing to say, 
J should be inclined myself to hold that that was fraud also.”^ 

‘ iVrEvo, .i ,in riirihlineMllo llnaher EstnlCN, ] llUlJ VS^ N. lill’i, Hi L. J. Ch. loO L/J’. 2-W. 

• l^er Lord AVatson m Aaioii’.s Hi’idb t. 'I'wias, [ IHOliJ t'a. at alt>o 

Arnisim r SuiiLli, 4.1 C’li J) .*Uh 

® Ver (’ockbiini, (\ .1., in 'r\vycr(iss r. (n'uiit, [ lH77j 2 (I. P. D. at papfe r>:i2. 

^ DaviftH r. Linulon and Provincial Co, | 1H78J H C’h. 1). at Jiage 171. 

* Sec also ptr Loril Blnckburn in lliownho r. I’miipbell, [ISMO] li App. t'a. PoO, and 
ArniHon c. Snnth, | IHSDJ 11 t b. J) Mis. 

® AValteri! x. Morgan, [ IHOl j M Oe (1. K. & J. 718. 

'Turner r. Urei'u, LlH‘J5j 2 t'li. 2»K>. Clntty, J,, ni tbih caau C'ltod with approval froxn 
Fry on Siiocilic Perlornianco the word^ “mere Hileuce ais regartls a materml iact whicb the 
one i>nrty ns not under an obligation t«> ttiselohC to the other cannot he a ground for 
roBCiSBion or a delencc to Hjieedic porfoiinance.” 

® Urownhe v. ('ainphell, ] ISSOj a App. (’a. UjO, where the duty of covrecLmg a rnibtake 
hoiiii Jide made ia also insisted upon; and see Annsoii r, Smith, [ IHHPJ 11 Uh. J). 31H, from 
winch it appears that the correction iiiusL be clear. 
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On the other hand, “if by a number of statements you inten- 
tionally give a false impression and induce a person to act upon it, 
it is not the less false although if one takes each statement by itself 
there nmy be a diiriculty in showing tliat any specific statement is 
untrue” that is, the prospectus must be taken as a whole, 
“ and evci'ybody knows that half a truth is no better than 

a downright falsehood.” ^ 

Wlietlier under the old law or under Section 84, the mis- 
statement must be of an existing fact, and not merely an unduly 
sanguine expression of ho[)e or an exaggerated view of the advantages 
tlic company oilers. A general cojiimendfition of his wares by 
a trader is not a fjilsc statement, even if too highly coloured. 
“ Anticipation of future results is not a statement of faet.”'*^ 
“If you ai'e looking to tlie language as only the language of 
h()p(% ex])ectatiun, and eoiiHdent belief, that is one thing: but you 
may use language in such a way as, although in the form of 
lio})e and expectation, it may hec(»me a rc'juvKentatimi of existing 
facts and to say that something is expe(d,ed when in reality 
it is not expected, or that directors have aji intention to do 
sofiiething wIhui they have not, is a misstatement of fact."’ And 
a statement that ])r()pei*ty has been acquired wJiich has not 
in fact then been acipiired will be ground for an action against 
<lirectors, even if the property l)e ac(|uired a few days after the 
allotment of the sluires.^ 

A misrepresentation of law is not a misstatement of fact wliich 
will give any remedy against directors. ^ 

If a false (u* misleading statement is made, it is no jiroteetion to 
the defendants to say that the plaintiff bail means of ascertaining 
tiie truth and was negligent in failing to ins})ect documents 
refeiTcd to in the pros})ectus or to make other inquiries, for he 
is entitled to rely on the statements made to hiiu.^ 

If hefoi-e allotment the directors disco vei- a, mistake in tlie 
])r()speetus, it is fj-aud to allow applicants to remain under the 


^ Per Halsimry, li. (’., iii Aurou’fi Koefs r. TvvihS, [iKUCij App. C'h. 281. As to iimbiguous 
njisletidiDg statemeiits see pn^e \ mpra. 

* Per l^orii M Mi’ll Hgli ten in (Uuckstpin r. Biiriio.s, [ Apj). ('a. 2.V), 2.>1. 

^ Fer Lord Ksher, M. R., in Bentley v. Black, [IHUJ] 9 T. L. li. 580. 

* Per Lord Ualsbury, L. C'., in Aiiron'8 Beef v. Twins, I IMOO] Apj). (’a. at pn^o -Hi. 

5 Ed^»-nijftoii r. Fitzrnaunce, [1MH5J 29 C'li. D. tuU , Karbor^»-'s Oihe, [lH92j 3 CUi. at pa^je II. 
® McConiiol r. "VVrijfbt, 119o;i] 1 Ch. .51.0. 

7 Bmttie r. Lord Ebury, [ 1872 J 7 CJli. 777, [1H74] L. R. 7 II. b. 102; Bashdull e. Ford, [ 180:>J 
2 Eq. 7f»0. Bentley c. Bliiek, [1893J 9 T, L. K. fiHO. 

® Ileynell r. Sprye, [1851 J 1 JH« G. M. & G. (UlO ; Arkwnifbt r. Newbold, [1881 J 
17 Ch. I). 310; Aaron’s Bools r. Twins, [ 189(JJ App. ('a. 273; Gluckstom r. Harues, [19001 
App. Ua. at pa^e 251 ; Iiodiy:rave v. Hurd, [1882J 2u Ch. I). 23. 

lO * 
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mistaken belief and accept an allotment.^ It is the duty of the 
directors to point out the mistake in unambiguous terms, and 
not merely to send a new prospectus correctly stating the facts. 
“Assuming a fraud to liave been committed, it obviously lies on 
those who rely upon a subsequent explanation to show that such 
explanation was quite clear.”- 

The ineasure of damages in an action against the directors or 
promoters is the difference between the actual value (not the 
market ])rice) of the shai’es at the time of allotment and the 
sum paid for them.*'^ To arriA^e at an estimate of this actual value 
all the cii’cuinstances of the ctase must be considered, including 
the subsecjuent failure of the company, unless such failiu’e was 
due to causes which did not exist at the time of allotment. If 
the comjiany was inherently unsound ibe shares may have been 
worth nothing, and then the damages Avill be the whole nominal 
value of the shares; and the fact that tlu^ shares in the meantime 
have stood at a jirernium in the market is no ])roof of Iheir 
having liud any value. 

If the misrepresentation conqilained of was contained in the 
prospectus, only oi'iginal subscribers, and not jiurchasers of shares, 
ca,n obi-aiu damages or a rescission of the contract; for the office 
of the jirospoctus is exhausted when once the allotment is macle,^ 
unless the pros])ectns was in fact issued with a Anew of inducing 
persons to become jmirhasers of shares, in which case' the directors 
and other persons issuing it with this object will beciome liable 
for losses suffered by those avIio bought shares, even from 
strangers.® It is not necessary that the rejiresentation should be 
direct to the ])Ci'Son injured ; it is sufficient if it In* made to 
anotliei- (ejj. to a newspa]>ei’) Avitli the intent that it shall lie 
i-epeatcd to and acted upon by tlie person wlio is sulisequently 
injured ® “ Hut to bring it within tJie ])riiiciple, tbc injury must 

be tbc immediate and not tlie remote consequence of the repre- 
sentation thus made It must ap})ear that such false 

represcidation was made with the direct- intent that it should be 
acted upon by such third ])ers()n in the manner Avbicli occasions 
the injiiiy oi* loss.”" 


1 Bn^wiilio V. Cainplioll, [ISHOj .5 Apj). Ca. at pa^re 950, Davies v. limulim and rrovmoial 
Co., riH7H] 8 Cli. D. at page 475. 

2 Arnison r Smitli, [IfiSOj 41 Ch. I). 348; per Lord Ilalslairy at page 370. 

3 IVok r. Dorry, [1888] 37 Cli. D. at pngo 641; AruiBou v. Suutli, [1880] 41 Cli. D. 
at page SfW. 

* TwycroHB u. Grant, [1877] 2 P. n.i4i00, Peek r. Derry, [1888] 37 Cli. D. 541. 

i Peek V. GiJiiipy, 1 1874] L. IL fi H. L, 377, -KM), 411. A huliKpriber who has sold his shares 
and snhseipiLMitly repurchased them cannot ohtain relief ((’room’s t^nse, [1873] 10 Eq. 417). 

• Andrews r. Mockl'ord, [1800] 1 Q. IJ. 372, Barry v. Crosokey, [1801] 2 J. & II. 1. 

7 Cited from Barry v. Crosskey with ajiproval by liord Cairns m Peek v. Gurnej’, 
[1871] L. R. C H. L. at page 413. 
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Tlie rights given hy The Directors’ Liability Act, 1890, and 
Section 84 of the Consolidation Act require a somewhat fuller 
statement,^ and are as follows : — 

The directors, promoters, and other persons authorising the 
issue of a prospectus containing untrue statements ai‘e liable for 
loss to any person subscribing for shares or debentures" on the 
faith of the prosj)ectus, imloss they show that they had reasonable 
ground for believing, and did believe up to the time of allotment, 
that the statements were ti-ue, or that any statement purporting 
to be a report oj“ valuation fairly represented or was a fair 
copy of or extract from the 3‘e])orL or valuation (the dii‘ectors 
or promoters having reasonable ground to believe that the })er8on 
who made the report oj* valuation was competent to make it'"'), or 
that any statement ])u importing to be an oliicial statement was 
a correct and fair representation or copy of or extract from 
such document. 

’flic persons liable as above are the actual (lir*ect()i*s of the 
company at the time of the issue of the prospectus ; the persons 
who, on their owji authority, are named in the prospe(;tiis as 
present or future directors; any ])roinoters who are ])arties to the 
preparation of the ])rospectus or the portion tliereof containing 
the untrue statemeiii'^ ; and “every ])ersou who has authoi'ised the 
issue of the prospectus.” In the case of Howell v. Dering 
(30th April, 1914), it was sought to make these words apply to 
brokers who liad autlioriseMl the appearance of their names on 
the ])i'os])t‘ctns, r(?c€u‘ved a fee of £200, and sent a few 
prospectuses to their own clients. Jiailhache, J., however, 
directed the jury that the words did not ])oint to such ])ersons 
as bankers, bi’okcrs, and auditor.^ whose names ap])eared on the 
prospt'clus, nor to newspaper proprietors who published the 
])rospectus as an advertisement, but was aimed rather at such 
people as issuing houses, and the juiy found that the brokers 
had not autliorised the issue. A case might well arise wliere 
the facts would show that the brokers or bankers were the real 
issuers of the offer of shares or debentiu-es, in which case they 
would, no doubt, be liable. 


’ There was sume douht whether The Directors’ Liuliility Act, 18U0, applied to comiiauies 
not registered under the Ckunpames Acts. It appears clear thut Section 84 only aiTijliea 
to cuinpaiiies so legistcred (see Section 285). 

^ Note that this diHis not extend to siihsequent purchaHers of shareH or deboutiires Tho 
section js, moreover, limited to cases where the prospectus InviteB persons to aubaeribe 
foi shares or debentures. 

* Apart from the Act, directors who fairly set out a report are not resiionsihle if it prove 
to be untrue (.Smith’s Case, [JHfifi] 2 Ch. 0o4; Dentley v. Black, [18tt.Sj 5 T. L. 11. 680). 

* Bee detloitiou of “promoter” in Section 8-4, Sub-section 6. It does not include any 
person “acting m a professional capacity for persons engaged in procuring the formation 
of the company.” 
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A person primd facie liable under this Act may escape liability 
if lie prove — (a) '^I^iiat, having consented to become a director, lie 
withdrew his consent before the issue of the prospectus, and that 
the prospectus was issued without his authority or consent; or 
(b) That the prospectus was issued without his knowledge or 
consent, and tliat on becoming aware of its issue he foi'thwith 
gave reasonable public notice that it was so issued without his 
knowledge or consent; or (o) That after the issue of the 
prospectus, and before allotment thereunder, he, on becoming 
aware of an untrue statement therein, withdrew his consent 
thereto, and caused reasonable public notice of such withdrawal, 
and of the I’eason tlierefor, to be given. 

A dii'cctor who, being aware that a iirospCctus wsis being 
issued to the public, did not trouble to read it, abstained from 
inquiry us to its contents, and gave no notice under the Act, is 
responsible for tlie contents of the prospectus,^ and a director who 
subsequently adopted a prospe(;tns lie bad not oi-iginally approved 
was held liable but directors who did not know that tlie pi'omotei* 
had issued a pr()s[)Octus escapetl liability, although they suhse({iiently 
adopted a similar ])ros])ectiis, and allotted shares subscribed for 
on the faith of the earlier doiuinuMit.'* Directors must exercise 
diligence to see that the prospectus is not misleading, themselves 
examining (nnitracts and otlier documents to discover their contents,^ 
Statements made to the directors by vendors or promoters do not 
alone alTord reasoiialile grounds for lielieving tlie trutli of the 
matters stateil.'^ 

The Act, therefore, places the onus of jiroving that he had 
i-easouable gi'ound for heli(*ving the prosjicc.tus to be true on the 
director; and if, in answer to the claim, a directoi- alleges that 
he had j’easonahle grounds for his belief he will be oedored to 
give particulars of what tho.se grounds wei’e.’’ Jf tlie misstatement 
is due to a mistake of law, the fact of having taken the o[)inion 
of comisel will not protect the directors as constituting reasonable 
grounds for belief in the trutli of the statement.^ 

A director who did not know of or consent to the issue of the 
]);*ospecins will not be i-elieved unless he gave “reasonable public 
notice,’ ’ on becoming aware of the issue, that it was done Avithout 
his knowledge or consent. 

In the case of a company existing on the 18tli August, 1890, 
and having at that date issued shares or debentures, which shall 

‘ ]^niiC(il)Jor r. Wood, [ISODJ 1 Ch. 31)3. 

- reek r. Dorrj, [ISSS] 37 Ch. |). 501), .*>79. 

* Hoole r. Speak, \ 1904j 2 Ch. 732. Thi.-* case has been much criticised. 

■*AdBm8 V. Thrift, [191.">) 2 Ch. 21. 

^Alriiiui v. Oppert, [UXMJ 2 K. B. 570. 

® Prr Lord Lindlcy m Shephoard v. Broome, [IBOi] App. Ca. at page 347. 
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issue a prospectus to obtain further capital or debentures, a director 
Vho has not authorised the issue of the prospectus, or adopted 
or ratified it, will not be liable (Section 84, Sub-sec<ion (2) ; but 
in companies formed after the day mentioned the directors are 
equally liable, whether the prospectus is issued for obtaining the 
first or any subsequent subscriptiun for shares or debentures. 

The Statute of Limitations (21 .lac. 1. c. 16) applies, and will 
be a bar to proceedings (where concealed fraud is not ])roved) 
after six years; but Section of The Civil Pj-ocedure Act, 1833, 
creating a bar after two years in the case of actions for ])enalties, 
damages, or sums of money given by St.atutes, does not a-pply.^ 
The six years, in tlie case of the Directors’ Ijiability Act or 
Section 84 of the Consolidation Act, commence to run from the time 
when tlie shai'cs were allotted. Hut where there is “concealed 
fraud” tlic Statute does not begin to run until the fraud is discovered 
or with reasonable diligence might have been disct>vered.- 

In regard to ac'tions for deceit and other wrongs the pi'inciple 
“ Ar/io ‘ptn'sonaHfi 'inorittir cum must be remembered; but 

this docti-ine is subject to the modification that where loss results to 
the estate of the plaintiff or direct profit to that of the defendant 
tlie action survives to the extent of the profit or loss. Thus, 
whej'e a ])eison who has taken shai'es on the faith of a fraudulent 
prosj)ectus dies, his executors can tiommenco or continue an action 
for the loss sutfered by liis estate"; but wliore the director or 
promotei* charged dies, his executors cannot be sued in an action 
of deceit,^ but may be made lial)Ie in an action to recover 
property or money which the deceas(*d actually received : o.g. an 
action for rescission of a contract and ]-eturri of the consideration 
paid will lie against the ex(iciitors, although damages for the 
same fraud would not.'* If, howevei’, an action for damages has 


’ TljotiifBoii t'. Lonl Claiimorns, [11KK)J ] Cli. 71H. 

(iil)bh V. (tuiUI, ( iss‘ij 9 Q. IJ. I). 59. It is not easy to say lu)vv far “concealed fraud” 
differh irom ordiimi-y tmud. Knmi a passH^re in Lord Ksher’s jiidj^rneut (at jiaffo 00) it 
would appear that there must he .some further act of concealiueut after the cause of action 
has ariseu • aa m cases wlierc an HRont who had niisapiiropnated luouoy coucealed ti»e 
fact by payitij^ interest aa if it hml fieen diih invested, (huiipare Moore r. Kuifflit, 

1 CHi. 517; McCnllurn r. McCalluin, [JOyOj 1 Ch. IW. The fraudulent concealment must lie 
by the jieraon charged (Thorne v. Hoard, [1896] App. (la. 406). But m the Bulli Coal 
.Mining Co. v. Osborne, [1899] App. Ca. 851, the Vnvy Council held that in ecpiity the 
lapse of SIX years wa.s no answer to a claim for secretly taking coal , and in Oelkers 
V. Elhs, [1914J 2 K, B. 189, Ilorndge, J., held that in an action for rescission of a contract 
on the ground of fraud Uie Statute was not an answer if the }>lamtiff was not guilty of 
laches in failing to discover the fraud. 

» Tw^ycross v. Crant No. 2, [1879] 4 C. P. D. 40. 

♦Peek V. Gurney, [1874J L. R. 0 H. L. 393, aiul cases there cited ; rf Duncan, [1899] 
1 Ch. 337. 

♦Phillips V. Homfray, [1883J 24 Ch. D. 439; re Duncan, [1809] 1 Ch. 387, where, wluJe 
dismissing a chuiu for damages, Romor, J., gave the applicant an opportunity to amend 
by claiming rescission. 
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been brouglit in the lifetime of the defendant, and a complete^ 
judgment obtained, it can bo eiifoi^ced against the estate after 
the defendant’s death, but if an inquiry has been ordered, and 
is not answered, the judgment is not complete, and the action 
dies.^ It has now been decided that the ])rinciple ""Actio 
personalis 'tnoritur cnw persona ’• also applies to an action under 
the Directors’ Liability Act in cases where no property noj* any 
proceeds or value of property have beeti received by the deceased 
director and added to his estate. ^ 

A director oj* other person whose name is wrongly included in 
a prospectus is entitled to be indemnilied by the directors of the 
company wlio authorised or consented to the issue of the prospectus, 
and any other ])erson who authorised its issue, against any damages 
or costs incnri*ed in (*oTisequence (Section 84, Sub-section 3). 

A director or otJier person Avho has paid damages for loss 
arising out of misrepi'csmitatioii in the j)i’ospectus can also recover 
contributions fi*om co-directors or promotei's or oihers who might 
have been made liable in the first instance, and foi* this ])urpose 
it is immaterial whether the misrepresentations are fraudulent so 
as to give rise fo an action at Common Law', or are t)nly such as 
to create liability undei* Section 84*^; but a dii*ector who has 
been guilty of fraudulent misrepresentation cannot recover contri- 
bution from one by whom the misre])resentation was made 
innocently. For enforcing this I’ight to coutiubut ion notice of the 
claim against tlio third }>arty may be served out of the 
jurisdictjon.'^ 

The liability to contribution was first debated at length in 
Shepheard v. llray,^ whcu’c Warrington, J., held that although 
the action of the shareholdei* was an action of tort a cause 
of action for contribution accrued to the directors, wlio in 
fact paid damages, as soon as the shares had been allotted, and 
this 1 ‘ight to contribution Avas in the nature of a contractual 
obligation, so that the executoi's of directors who died before the 
shareholders’ actions were concluded w'ere liable to contribute out 
of the estates of their testators. The case w as appealed against, and 
during the hearing the i*esj)ondcnts consented to the ajipeal being 
allowed, it being apparent that the Court entertained grave 
douhts of the eorreetness of the division. Cozens-J lardy, IVl. U., 
then said, “ It must not be assumed that the Court as at present 
advised .... are jirejiared to assent to all that Warrington, J., 

i Spo note ‘ on imge ICl. 

* Geipel r. Poiiicl], 2 (Jh. lOH. See also cases cited in the next two notes. 

* Gerson v. Simpson, 2 K. li. 107. 

*[1906J 2 Ch. 235. 
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has decided.” ^ The contribution was held by Warrington, J., to 
extend to (a) the damages paid to shareholders who brought or 
threatened actions, including sums paid under a reasonable 
compromise ; (b) the costs as between party and party of the 
successful plaintiff shareholders ; and (c) interest upon the amounts 
paid as from the dates of payment. But he held that there was 
no contribution payable in respect of (a) the costs of the directors in 
opposing the actions by shareholders ; (b) the costs of negotiating 
the compromises; or (c) the costs occasioned by unsuccessful appeals 
by the directors, whetlier paid to the plaintiff’ shareholders or to 
the directors’ own solicitors. In this case none of ihe directors 
had been brought in as third parties to the original action. In 
(lerson v. Simpson,- where the co-director was made a tliird party. 
Wills, J., ordered him to pay half the ])laintiff‘’s costs as between 
party and party, and half the costs of the defence as between 
solicitor a-nd client. TJiere was no doubt j)ovver to Tiiake'siKjli an 
order under the rules as to third party pi*ocedure, a])nrt from the 
interpretation of the Directors’ Liability Act. 

Besides the foregoing, the liability under the Acts of 1900 and 

1907 must be taken into account, and Section 81 of the Act of 

1908 (sec ]iage 134, stipra). But it would seem that, as in the 
case of tlie old law, only original subscribers for shares or 
debentures, and not ])urchasers in the mai’ket, will be entitled 
to the remedy.-’ 

It seems that if the omission is in respect of a mattei- which 
would not have influenced the subscriber in deciding whether to 
take shares or not he will not have any I’emedy,*^ for his loss will 
not liave been caused by the default in complying with the 
statutory duty. In each case it will be for the juiy or judge 
to decide whether if tlie pi’o[)er information liad been given the 
subscriber would have abstained from applying for shares. “ 

A nunjber of j)ersons Avho have subscribed on the faith of the 
same })ro.spectuH may join as plaintiffs in one action, but each must 
prove separately that he was induced by the untrue statements to 
take shares,*’ and claims for rescission against the company, and 
damages against tlie dii-ectors, whether for deceit oj* under the 
Directors’ Liability Act or Section 84, may be included in one 


^ [1907] 2 Ch. 571. It is submitted that it was intendt'd to intimate that the executors 
were not lialdo at all. See Geipel v. Teach, [1917] 2 Ch. lOH. 

* Gerson v. Simpson, [1903] 2 K. 11. 197. 

> Peek V. Gurney, [1H74] L. R. C H. L. 377, 400, 411. 

* Wimbledon Olympia, Limited, [1910] 1 Ch. 030. 

“ Comimre Nash v. Calfchorpe, [1905] 3 t-’h. 237; Macleay r. Tail, [1900] App. Ca. 24. 
« Arnison r. Smith, [18S9]41 Ch. O. 34fl, where there were fifty -four plamtifFs, of whom 
twelve, nut giving evidence, were nou-smted. 
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action^; but one shareholder cannot hrinp^ an action on behalf of 
himself and all other pei-sons defrauded,- although an action so 
brought may be continued on his own behalf alone.- 

3. Action for Misrepresentation in a Prospectus . — There are 
certain matters which in practice should be borne in mind in 
commencing an action for relief in regard to a misleading 
prospectus. The plaintiff may join as dofendnnts the company, 
the directors, and any ]>romoter or otljer person who has 
become liable l)y reason of liavirig authorised the issue of the 
prospectus ; but it should not be forgotten that the defendants 
are justified in severing their defences, and failure against any 
of the defendants may render the plaintiff liable for an amount 
of costs wliich will exhaust tlic damages he recovei’s fi'oin the 
other defonxlants. He should therefore carefully consider the 
position of the various parties, and only make those defendants 
against whom success is most jmobablc, not including nioi“o than 
may be necessary to render semire payment of the damages and 
costs if the action is successful. If the company is solvent it 
will suffice to proceed against it alone, and the ])la intiff is in 
tlie strongest position in attacking the com[)any, for in such 
case he is not recpiired to show that the statements weie known 
to be unti’ue or that the company had no j’easona-hle grounds 
for believing them. Even if the com])any is not solvent it should 
be made a defendant where the shares are only [)ai*tly paid, 
and it is often wise to take this course even where the shares 
are fully paid for the purpose of obtaining discovery of the 
company’s docurnefits, which is frequently the best or only means 
of estahlisliiiig the ])laintiirs case. When the promotei* is a 
man of substance and it can be sliowii that he took ]»art in the 
preparation of tlie jirospectus (see ]>age 150) it is advantageous 
to make him a defendant, as he is usually in possession of 
documents which, if disclosed, ujkui discovery will assi.st the 
plaintiff, and in his case there will frecpiently he cii-cumstances 
showing that he either knew the (rue facts or had infoi-mation 
which make it im])()ssible fur him successfully to assert that 
he had rensonahle giouiids for believing the statements in the 
prospectus ; but when a nominal syndicate has been interposed 
as a }>romoter it. may turn out that it has no funds and that 
the expense of making it a defendant is wasted, while if it 
succeeds in its defence its costs will have to be paid. In 
choosing which directors to sue the plaintiff should not add 
more than are necessary, but should select those who can pay 
if the plaintiff succeeds. 

* Fraukenbui’sr v. Great IJurselees (’urriaKe C3o., LliHX)J 1 Q. 11. 504. 

2 HalLowes v. Ferine, [1807] ;i Ch. at paj^o 471. 
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Some pleaders in drawing the statement of claim make 
niimerons charges of fraud and conspiracy and multiply vitu- 
perative epithets. Tin's is a grave mistake in tactics. No more 
should he alleged than is necessary for success in the action, 
and, whenever the circumstances allow’, reliance should be placed 
rather upon the statutory claim based on the absence of reason- 
able gi’ounds of belief than on charges of fi*aud. Where it is 
Tiecessaiy or proper to charge fraud, the charge should be made 
clearly but without undue repetition or elaboration, and above 
all without exaggerfition, leaving the facts to speak for them- 
selves at the trial. Nothing alienates the sympathies of a judge 
or jury more than gj'oss and unfounded charges against men 
who show themselves to be hoiioni’ablc, even if they prove to 
have been careless in the exercise of their duties. 

In prepai-ing for ti’ial one of the gravest ditruMilties ai*ises 
from the rule that speeches of a chaii'inan oi* directors at 
meetings of the c()ni])aiiy, or rejiorts issued to the shareliolders 
or furnished by agents to the dii’cctors, arc not evidence against 
the company.' It is nsiially iij)on such materials that the 
plaintiff has decided to commence his action. He sliould, afteV 
obtaining discovery, administer interrogatories to ol)tain admissions 
upon the material matters dis(dosed by the documents, and if the 
admissions made are not suftlcieiit fie must ])r()curo direct evidence 
of the facts, if necessary a})plying for a commission to take 
evidence abroad. 'I'lie report of the Official Receiver in a com- 
])ulsory winding iij) is not ovidenci* against tlie company or the 
dircfctoi's ()]• })romoters, although it foians a useful guide in 
framing a taise. When the company is being wound up by the 
(hDurt, application should be made to the Official Rcceivei* for an 
o|)portunity to see the i*elevant ilociinients. He occupies an 
indej)endent 2>f>-‘^ith)n, and may requii-c an Order of tlie Oourt 
to be obtained on siiminons before allowing inspection, but may, 
if he tliinks fit, allow it wdtliout any such Order, and in such 
case it is his practice to give each side c(]ual op2)ortuiiitics. In 
a voluntai-y winding the liquidator ought to adopt the same 
attitude. If he I’efuses to allow’ sliareholdors to see the books 
and papers of the company when an action is ])en(ling application 
should be made to the Coni’t foj* an Order. 

The answers made by directors or promoters in a public 
examination in the winding np are evidence against all parties, 
hut, except when used against the person who has given the 
evidence, the witness must be ])roduced for cross-examination 


> Devala Trovideut Gold Co., [1883] 22 Ch, D. 503; Djairjbi (Sumritrn) Rubber Estates, 
[1912] W. N. 102, 107 L. T. 031. 
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(see page 582). The answers of persons privately examined 
under Seotioii 174 are only evidence against the person giving 
them. A dissatisfied shareholder Avill not be allowed to examine 
directors or promoters under this section to obtain evidence in 
fiup})ort of his action for damages (see page 584-585). 

The plaintiff must be prepared to go into the witness box to 
prove that his application for shares was made on the faith of 
the untrue statements. 

In pre})aring the defence of dii'ectors or ])romoters the 
defendants' solicitoi's will direct their attention to three lines of 
defence (1) to show, if possible, that all the impugned statejuents 
in the prosj>ectus are true; (2) to show that the directors had 
reasonable gi*ounds for believing fhem true ; and (3) to show that 
tlie ]daintilf was not induced by the impugned statements to 
take his shares, or, in other words, that even if ihe exact truth 
had been stated he would none the less have applied for and 
accej>t(‘d the shams. A fourth line of d(d‘ence for ihe company, 
if appr(»priate, Avill be lhat the plaintiff, after lie knew the 
truth, either affirmed his position as shai’eholder by taking some 
action which he could only tak if a sbareboldei*, or that by bis 
delay and acquiescence he has lost his i*ight to repudiate the 
shares (sec page 14(.)). Tliis fourth line of defence will not avail 
the (liivctoi’s or promotej*s, but it may be useful as evidence 
under (.*■>) tlnit the plaintfif did not mally (‘onsidei* im])ortant fb(j 
statements of which lie now complains. 

The measui'c of damages l>eing the difference between the true 
value of the shares when the plaintiff I’eceived his allotment and 
the price he gave for them, a suecessful defence may be set up 
by sliowing that at that time the shares were worth ])ar, even 
though suhsecpicntly the conqiaiiy has failed from causes not 
existing at the time of the allotment (see page 148). 

4. TJte Compam/s Riyhfs Ayaivst the Proiiiolers or Yendurs . — The 
comjiany has rights as against tliu promoters or vendors for mis- 
representation inducing the purchase of a projierty similar to those 
of a shaj*eholder against the comjiaiiy and the directors respectively.^ 
These rights against vendors may he divided into two classes — 
(a) Where the company is in a position to restoi*e the property 
to the vetitlor unaltered, and (u) Where there cannot be such 
a restitution. 


' In this ease the company cannot rely upon the prospectus simply, as it is not 
Bfldrossed to the company, but us a. statement to intcTidnijf subHcribers. Wliere, liowever, 
the promoters ha ve jirepartul or joined in preparing the pro.s]>ectUH it wdl usually he easy 
to show that they made the same representation to the directors as are contained m the 
prospectus. 
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In the fiivst case, if the company can show that there was 
a material misrepresentation which induced the purchase, ifc is 
entitled to have the contract for' purchase rescinded, and to be 
repaid the purchase money already paid upon giving back the 
propcu’ty. If the purchase is not completed by conveyance of the 
proj)erty i-escission ma}’' be had, whether the repi'csentations were 
made innocently or fraudulently ^ ; but where the purchase has 
been completed rescission enn only be ordered in cases where fraud 
is established.- If the company cannot restore the j)i*operty in 
the same state as that in which it was bought, there is no remedy 
against vendors except by an action for deceit, and this only lies 
where the false representations were made fraudulently (z.e. the 
vendois either knew them to be false, or acted recklessly and 
without a belief that they were true*^), unless the comj)any can 
make out as iis case that the vendors warranted the facts represented 
to be true, when an action will lie h)r breach of wari’anty, and 
the (‘onipany may chiim damaefcs for the diminished value of the 
])roperty without restoriiiy' it Alsu if the thinf^ ])ur(;hased was 
valueless (r r/. avoid conc(*ssio]i or an insolvent business) there is 
nothing to return, and tin* contract may be avoided and the 
purchase {)iM(^e rec^ovei'ed without restitution of the pro])erty.^ 

In all cases of rescission the complainant must come without 
uiweasonable delay after learninji^ of the misreju’esentation, or the 
company will be held to bavx‘ acipiiesced or to have waived its 
I’ights; but the 7’ules are not so sti'inc^ent in eases between 
ordinaiy parties as in those relating;’ to a shareholder ju’oceediiig 
against tbe compan3^’‘ 

The company’s i-igbts against a ])roTnote 2 *, bowevei*, are greater 
than against vendors wbo are strangers; foi* a promoter is 
a ti’ustee for tiie com])any, and is bound to make dis(dosure to 
tbe company of all material fa,cts within bis knowledge. He is not 
entitled to deal with tlie company as a stranger,^* and accoi’dingly 
the coin])any can recover seci-et profits from him. Alst) if at the 


> UedprHVO Himl. [IHSaj 20 Oh. D. 1 ; NowbiKRin r. Adam, [18S7J 31 Ch. D. t>H2. 

Seddoji r. N(»rth-EHst.fMi Halt (’o., [ lOO.'i ) 1 Cli 32(J. 

■*(^Jnike Du’kRoii, f 1H5HJ E. U. & E. IW; and SheftioM Nickol Co. r. Uiiwni, [1877] 
2 Q. 11. 1). 211, wljere Uu.sli, ,1., at pa^e 223, says “A contract voidaljlo lor hand cannot be 
BA'oidod when the other party cannot be reatored his ttalua ifuo. F()r a contract cannot be 

I’osciniled iij part and starni ^rood for the rotinluc The ])arty complaining of 

the non-iici’ronnancc or the fraud iiinst rtwirt to an action for damages.” lii Lagiinas 
Nitrate ('o. v. Lagunas Syndicate, 11890] 2 Ch. 423, however, it is stateil by Liudley, M. R., 
that “fraud may exclude the application of the i»riiu;iple ” that “a voidable contract CHimot 
be resciTKlcil or set aside after the position of the parties Inns been changed, so that they 
cannot lie restored to their foriiior jhihiLiou.” See also pages 4'il3 and ‘Wi. 

* Phosjihate Sewage Co. r. ilartniont, [1877J 5 (3i. 1). .39 1 ; Adam v. Newbiggin, [1888] 
1.3 App. Ca. 30S. 

^ Acipiiescence is discussed nt length in the case Hist cited in the next note. 

« Krhinger v. New Sombrero Phosiihate (Jo., [1879] 3 Ajip. Ca. 1218; Lydney and 
Wigpool Co. w. Bird, [1880] 33 Ch. I). 86; and see ]iagea 106 to 107, mipra. 
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time of acqiiiriiify the property the vendor to the company was also 
a promoter, and no independent board has ado])ted the purchase 
with knowledge tliat the promoter was sellinn; his own property, 
the company can either rescind tlie contract restoring the property 
.or retain it, reducing tlie purchase money to the amount the 
promoter actually spent upon the purcliase and otherwise in 
relation to the property.^ 

A man is not necessarily a promoter because at the time he 
acquires the ])roperty he (Muitemplates that at some future time lie 
may foi*m a company to purchase the [property-; and if he does not 
become a ju'omoter uniH after the acquisition, his only duty is to see 
that the amount of his yirotit is known to the ynircliasing company: 
otherwise the comyiany may i*escind the conti’act.'^ Hut if he has 
disclosed that he is making a pndit, and fails to make known the 
amount, rescission is the comjiany's only remedy ; and if tlmt has 
become impossible, the protit cannot be recovei-ed nor damages had.* 

Sec also page 105 et se(j., fupra. 

UNDKinVIUTlNO AM> PhAClNO SHAKKS. 

Pl'ior to the Act of 1900 a company had jiower in the 
ordinary course of business to pay a fair and roasonahle commission 
or brokerage upon the issue of its share capital, and under- 
writing u]ion jH’opcr terms was to that extent lawful,'* and 
that Act and Section 89 of 1908 expressly save ‘Mhc power 
of any coiiijiany to ]»ay such lirukerage as it lias lier(‘lofore 
been lawful for a coinjiany to ])ny.” The Act of 1900 authorised 
the payment of a commission foi* taking or placing sliarcs 

only “iijion any offei- of shares to the public for suliscrijition.” 
The Act of 1907, Section 8, and the Act of 1908, Section 89, 
extend the riglit to cases where tlie shares ai'c not olTered for 

public siil)sci'i])th)n. M'he elTect is to allow a cimiinission to be yiaid 
(witliout any limit as to the amount) wiiether there is oi* is not 
a public issue of shai'cs, but subject to the conditions mentioned 
below. Sub-sect ioTi 2 of SectioJi 89 jmibibits the comyiany, save 
as autln)i-is(‘(l by Sub-section 1, from applying any of its slun-es 

> Bunk of Loudon r. Tyntd], [IHOi] 10 H, L. C. 20; Kituna Silver Mjiumk' Co r. Gi’Hnt, 

[1870] 11 Oh. T). OlH. Uouliudk v. Foun, (iHH/j 12 Aiij). Ca. Ofi'j ; Gliu-kht.oiu r. IJanies, 

[llKKl] Avp. Ch. 210, Lilt soo Oiuiuum Kluctnc I’ahurs r. Uimics, [lllllj 1 Cli. 

-Beutmfk r. Feiiu, lisss] 12 App. C'a. 0.*»2 , Lady Forrt*sl (Aim clii&ou) Gold .Mine, 

1 Ch. r»H2; CIovit’s Cmso, jlMTOj 1 (M» T). 1N2. 

* Dumie r, Knjflish, | lM7il IS K(j. ,V2i , Lndyvvell AlimniJ: Co. v. Brookes, 35 (”11. I). 400. 

^ J^adywell Aluunj,' (’«•. ?. Brooko.s, [ lss7j 35 (Mi. I>. 400, CaiK* Biotou Co., 

I). 705; Lart.v Foi rost (AIim'lnp.on) (4olii Aliuc, [1001 j 1 (Mi. 5S2 , Bmlfind c. Fnvlu, [1002J A. (J. H3. 

* Metropolitan Coal Consumers’ Assoemtion r. Scninjfeom , 1 iSOa] 2Q. B. 004. MMio limits 
witbin wlindi Liokerapt* mav lie paid seem to lie, “ where it is made out that the ser\ lees of 
tho broker arc reasonably neecssary, that thi* brokeis nro iiropeily employ ed in the issue of the 
capital of the eomiainy, and that the pa^iiumt of u eonmnssioTi of so nineh ]>er share is 
a fair and just jia.Mnent tor services rendeied" (fu-r JiOjii's, J,. .1 , at pngeOOti). lie Jaeensed 
VicfcUBllei>’ Association, f ISROJ 42 (Mu D. I, eavrieil tlie rijjht further, but tlio iKunt was 
not ar^riiecl. It would not be safe to ])ii.v more Ihnn live per cent. 
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or capital money (as to whicli see next pa/a^e) citlier directly or 
indirectly in ])ayment of commission, and this applies to private 
as well as public companies ^ ; but there is no proliibition against 
paying commission unconditionally ouf of profits^ and this would 
seem to be lawful unless contrary to any stipulation in the Articles. 

The authority to pfiy a commission out of caj)ital is only “if 
the payment of the commission is authorised by the Articles, and 
the commission paid or agreed to be paid does not exceed the 
amount or rate - so authorised, and if the amount oi* ]*ate percent. 
of the commission paid or agreed to be paid is in the case of 
shares offei*ed to the public for subscription disclosed in the 
prospectus,'’ and in other cases if the ])ayment and the amount 
or rate are disclosed in the statement in lieu of prospecl-us or in 
a “statement in the prescribed form,” duly signed and Hled,‘^ and 
also if there is any circular not amounting to a ])rospectus offering 
the shares if the like disclosui’e is made in such circular 
(Section 89). If a coin})any has not power in its Articles as 
originally framed to ])ay commission, there is no reason why the 
Articles should not be altered so as to include the power. It has 
been decided that the omission to (ile the statement makes it contract 
to pay commission unenforceable and that the statement must be 
filed before allotment, of tln^ shaivs in respei t of which the (‘om- 
niission is paid, a subsecpicnt filing not justifying the payment."^ 

^riic commission may be made jiayable “ to any person in 
consideration (»f his subscribing or agreeing to subscribe, whether 
absolutely or conditionally, foi* any shares of the company, or 
proeftring or agreeing to j)roeure subscriptions, Avhotbor absolute 
or conditional, for any sliai*es in the comjiany,” which in business 
language amounts to aiitliorising payment of commission on 
“ taking, underwvitiiig, or ]dacing shares, or agreeing so to do.” 
It will be noted tliat to pay a commission to a jicrson for takuKj 
sliares is nearly akin to issuing shares at a discount ; but they 
are not the same things, for if tiie comjiari}^ went into li([iiidation 
before the commission was ])aid, the whole amount of the shares 
could be called up, but the shareholder would be au iinsceured 
creditor for tlie commission, and might not get paid in full.“ 

Mloiunuon (it (’iniH*ln Sjiiilinik* r. lirij^siork, ilDU] IS K. B. (MS. 

= If the Articles nllovv ef it coiminshioii iit a specified rate, tins is not satisfied 
l)>r a comm IBS Mill coiisistiiig of a liimj) Mini (llooth r. New Afnkaiider Gold Mininjr Co., 
f 190.3] 1 Ch. 293), 

3 'phis seems to allow a second statement in lieu of ])roH])ectus (o he filed where tlie 
original statement riid nob disclose the intention to pay commission. 

* AiKlrcae r. /nne Mines of (U'cat Uritain, [lOlHJ 2 K. H. 161, 31 Times L. U. 488. As 
reported in the Tunes h. 11. the judR’^ient stiitcs that flliiij? must ho heiore the Hllotineut of 
the shares, hut m the Law Rejiovts it does not appear that this is the essential daU', though 
it was held in au action to lecover conninsMon that lilnig could not then be ettected so as to 
render pa^ merit of commission lawful. 

5 See Keatin^e v. J*arni^,ni Consolidated Mines, [1002] W. N. 1.6. 



160 


MATTERS PRELIMINARY TO COMMENCEMENT OP BUSINESS, 


Under the Act of 1900 there were doubts whether the vendor 
might pay eomniissions on the placing of shares. These are removed 
by Section 89. Sub-section 3, which exf)re8sly allows payment by 
the vcndoi', provided the c^her conditions as to authority and 
disclosui^e are complied with. 

A conti’act made by a company (other than a ])rivate company) 
is provisional only until such time as the company is entitled 
to commence business, and this will of coui’se include underwriting 
contracts ; bnt as the condition for commencing Imsincss is the 
application for and allotment of the “ minimum subscription,” the 
fact that at least this amount is underwritten will be some 
guarantee that the conti*act will l)econie elTective. 

On the other hand, the coin])any should see that all the under- 
writers have paid their apjdication money and that their cheques 
have been cashed, as iji the event of the issue being a failure 
a few underwif-iters, by cond^irdiig not to pay the money payable 
on appli<Nii.io]i, or sto])])ing their cheques, could })revent the 
company from going to allotment.^ 

The sub-section forbidding any other form of commission out 
of capital for taking, underwriting, or ]>lacing shares (Section 89, 
Sub-section 2) is very wide in its language, and forbids the 
application to this purpose of any sliarcs oj* capital money 
of the company “ either directly or indii*ectly,” “ whether the 
shares or money be so a])plied by being added to the purchase 
money of any propei’ty acquired by the conqiany oi* to the contract 
price of any work U) be executed for the comjiany, or the money 
be paid out of the nominal ])urchase mont\y or contract ])rice, or 
otherwise.” ^riiis was intended to stop the ])ractice, formerly very 
common, of adding large amounts to the price payable to the 
vendors, who then arranged the underwriting, giving large blocks 
of shares to financicT's, who guaranteed that sufiicient shai-es should 
be taken to ]>rovide woi’king capital. This is now uidawful 
unless authorised by the Articles and dis(dosed in the manner 
mentioned above. 

Lord Davey has said of the words “ ap])ly any of its shares 
or capital money” that they “naturally mean apjdy its cajiital, 
either in the form of shares before issue .... oi’ in the 
form of Tuoney derived from the issue of shares,”- and Warrington, J., 
following this dictum, has decided that commission cannot be paid 
out of a premium payable to the company on the issue of shares.'^ 


1 As was done in Mears v. Western of ('anada Pulp and Paper Co , [ItHVj] 2 Ch. 363, 
* Hildor V. Dexter, [1002] App. ('a. nt page 480. 

»Shorto r. Colwill, [1000] W. N. 218, 101 L. T. .598. 
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Tliti f'jiilnre to disclose tlie coiumissioii nuikcs the payment 
illegal, and aecordiu^ly no action can he hcon^ht to enfoi'ce an 
ajT^i'eeinent to pay an undisclosed cominissiori even though the 
shares liavc ])cen jil lotted.^ 

Tlie C()in*t wdll look at the suhstance of the transaction, and 
will proliihit a pretended purchase and resale, which is in fact 
only a device to covei' ])ayTnent of a conmiissit)!! - ; hut the 
i^oinrnissiini may he of any amount, even ninety per cent." 

It lias hcen held in the Ilousi* of hords that an agreement 
giving underwrilci’S an ojition l.o sidjsiu’ibe for further shares as 
considci‘a,tlon foi’ undorwi-ii ing is not an application of shares 
in pavment of comniissioii within the section, and is lawful.^ 

The total amount jiaid hy way of commission in j‘t‘Kpc(;t of any 
shares or nres or allowed hy way of discount in respect of 

any dt'hcnturcs since the date of the last Annual Ileturn must he 
stated in tlie Snmmai'v to he tihul with th(‘ Registrar under 
Section ‘Jd, and the total amount thei*(‘of, or so much as has 
not been wj-itten olT, must- he stated in every balance sheet 
until tin* wliole amount has heeii written olT (Section 2(), 
Suh-sectiou '2 (/), and Section 110). 

'Jdie contract uii(K‘r the section may he either to place the 
shares {i r procure others to take them) or to take the shares 
either uii(*ondi t lonally or in the (*vcnt of the jmhlic or others 
not taking uji the sliai*(*s. in the case of a contract to filace 
shares the remedy of the company in (“ase of hroach is in 
damages ohIn In tlio otlier eases, if the contract is with 
the CTOinpany d can p!a,ce rhe umierwjMtci- on the Register of 
^Memhm's, hut if the contract, is with the jiromotcrs only the 
coin])anv has no dirc(;t remiedy ; Imt usually the undoi’writer 
authorises the piomoters to make the apjdicalion for shares, 
and on his doing so the coiiniany can allot to the underwriter 
tlie nimihm- of shares foi' which he is ]ia.ble. 

The following [laragrajdis descrihe the coininon form of 
underwrit ing : — 

The contract of uridci-writiug is an agreement by persons that, if 
the whole or a certain jiroportion of I lie capital is not applied for by^ 
the public, they will themselves a])ply or find responsible persons to 
apjily for the halam^e or a ceidain proyxn-tiou of the balance of the 
eajiital. '^Idic considci’ation to the under\vi*iters is the payment of 

* Androiie r. Zinc Miuch oi (irciit llriUiin, [HMMj H K. D. 4i}i. 

llootli T. New Alnkainier (Jold Miiiini' C<i., f IIKWJ 1 Ch. 20.-1. 

“ KentiiiKo Paoui^ft (^msolidiiLcd Minoh, [Jl)02j VV. N. IS T. L. H. 2(J0. 

■‘llddcr r. Dexter, [1002] App. Ca. I-Tl, overniliiij' Durrowfe r. MataUele Gold Reefs 
and Krttates Co., I'lOOlJ 2 Cii. 2:i, althoiijjrh Lonl IJraiiiptou distinguished the latter case. 

* Soe Gorriishen’s Case, LlST.’lj 8 Ch. 507. 
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a commission, to he I’oceived hy them whether they are called upon 
to take n}) any shares or not.^ 

An underwritirijL^ or suh-nnderwritin£r letter usually authorises 
the pei'soii to whom it is addressed to apply in the name of the 
underwriter sliould he fail to do so when called u])on. Such 
an antliority is lield to ho “an autliority C(jiipled with an 
interest,” and, therefoi-e, after acceptance hy the ])roinoter, it is 
irrevocable " ; and the a^-eiit is ai^ent to ]*e<*eive notice of allotment 
as well as to make tlie a])])licMt.lon ; hut., jijiart from this, as soon as. 
the np])lic}ii ion is deliv(‘red to the cmnj)auy it is iri’evoc.ahle as 
hetween th(‘ company and the nnderwrii m* or suh-imderwi-itor.'^ 
Before applying’, the reci})ient of the li'tter must carefully fiei-form 
all conditions, lie must Inive accejited the undorwritinL; letter, and 
<mTnmnnicated his acc(‘ptanco to the nndeiwrit er, to make the 
har^rain a hindini^ one If the words “when called u])on ” 
are used, the undoi’writei* must have been lirst called u])on to 
subscu'ibe,*’ and the terms of the contract jierformed. Where 
the undei*vv!'itinj>’ letter contains a provision that. it. is t.o hold 
good notwithstanding any variation in the ])rospect ns, the under- 
writer will not he bound if the changes are such as ])ractically 
to constitute a ditTei’cnt xentun*^' 

An un(lerwi*iter, although he may have sigm^d his iindm-writing 
letter befoi’e the com])any was fornusl, can obtain ivlnd’ on the 
gn'ornid of misrcjiresontat ion if tin* diri'ct.ors hav(‘ allotti'd him 
shares knowing that he relies upon a draft ])rosp(M‘t ns used for 
obtaining iimlerw’riting (s(‘e page Blit, sup) a) ; but if lie did not 
rely on the draft prosjieet us, but was satisfuMl by the nam(‘S of the 
diroetors, he uill not obtain i-elief.'' Tin* ("ourt wdl also view his 
])rf)bahle motives Avith different eyes, as liis object is not to liold 
the shares, but to earn his eommission.”' 

The 7*etenti()ii of the nndmnvriting letter hy the promoter 
with the eonsent ol the underwriter raises an inferenee that tlie 
bargain is complete,^ and an afiparent aiithority from the niidm-wnter 
may estop him from denying that lie ‘is bound'^ ; and if when 
tlie lettei* ivai'bes the eomjuiny a. form of aceejitaiu'e apix'ai’s on 
tlie letter, projierly lilled iiji, the underwriter may be estojiped 


7 Tlio inoinnuj^ of “ iiudt'rwj ihiij^ ” whh «U*(*lnvpd hy the Court of Ai)iioul aflor lioanii;; 
evi(huict> 111 ?’(’ Jiioensoil Virtunlliub’ Mutual 'l’rmliu«^- Assot intioii, [iKHU] 42 ('h. I). 1. 

- C-anuK’htiel'K (’ase, [1 h‘J 0J 2 Ch. (»43 , OI.Mupii; Keiusin-Hutv (’o., [hl'JO j (’h. :lll. 
Even death does not detorinim* the authority (Carter v. White, [iHStJ 25 ('h, I). IKHJ). 
®01vnii>]e KoiuteimiTieo Co., 1 l«20l 2 C-h 1141. 

♦Consort Deep Level Cold Mmes, fx parte Stark, [1897] 1 Ch. 575. 

^Harvey’s Oyator Co.. [iSiUj 2 Ch. 47-i . Hiuasela Pnlaee of Varieties r. Ihockter 
fl893] 10 TiineH h. R. 72, ex parte (’ox Hii^liea, [ISWIJ 75 L. T. 000. 

® Warner liiteriiatioual Co. r. Kdhurii, [lOUJ W. N. Ul ; 119 L. T. 450 : HI L .1. (Jh. L'lOo. 
’ IJaty V. Keswiek, | 1901] 85 ]>. T. IS ■* Ex parie Cox Iluglies, [1890J 75 L. 'J'. 600. 

* Uidtfoiiteiii Sun Diamond Mine, [IStKlJ 12 T. L. 11. 401. 
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from denying that the contract Mras complete,^ thongli it would 
he otlierwise if the company knew or had notice that the 
acceptance or the oomnuiiiication of it was insufficient. Tf the 
underwriting letter states tluit “ this engagement is binding for 
two months” tlie Ch)urt of Appeal has Jieltl tliat it means “this 
offer slnill remain open for two months,” and an acceptance even 
aftcjr the subscription lists were closed is binding.- Of coui*se this 
form of agency, like any otlier, is capable, even if originally 
defective, of being ratified. Whciv an underwriter agreed to 
subscril)e for shares at ]uu‘” upon the fei'nis of the ])i*{)spectus, 
wJiich stated tJiat tlie shares were to be issued at a. ])i'emiiim of 
one sliilling, it was lield that tJie wo]*ds “at par” jnust he 
J'ejeeted as ineonsistent with the i*est of the floeninent.'^ 

I'lie cont.ract of underwriting can bi' cnh)reed against the 
execMitors of a deceased iinderwotter,* ami even if there arc duties 
im})osed of tinding capital this is not such a ]'ersonal contract 
as to cx])ir(* Avith the coiiti*aetor. • 

Idui undeiwvriting letter usually declares that it is to he binding, 
iiotAvil listandiiig varialions in the ])rospcctns, ]>ut this provision 
will not allow' of great changes being made or .'i new A’eiitui’C 
being substituted.^ 

'Jdie prospectus must state “the amount (if any) y)aid wdtldii tlm 
* t.vvo preceding years oi* ]>ayal>lc as commission for subscribing' or 
agreeing to subscribe*, or ])rocuriiig or agr(*eing to ])]'ocure subscrip- 
tions, for any shai’cs in or dcb(*utin'es of the company, or* tlic rate 
of any sncli commission” (Section 81, Sn})-s(‘cf i«)n 1 The 

statefnenf must be s]»ecitic, for any “waivei*” clause or clause 
affecting to gi\e notice of any mattci* not specifically staled is void 
(Section 81, Snb-secfioii 4-). The question often ai'ose under the 
Act of 1900 wbefiier the dates of and })arlics fo sub-nmlerwriting 
contracts re<pjij'ed siatemeut niulcr the snb-scction requiring tlie 
disclosiu'c of nnitci’ial contracts. In one case, in Avbicb the ])ro- 
spcctus stated that tlio vejidors liad agi'ccd to nndci'write the ca])ital 
a-t a commission of seven and a half ])cr cent., it Avas argued for 
the })hLintiff that snb-nndcrw'rit ing (contracts iinuh* Avitli the vendors 
at tive yier cent. Avere malei-ial ami ougiit to liave been disclosed.^ 
Ijord Alverstone, L. C, J., left tln^ ipiestion to the jury, ax’Iio found 
that sueli sub-underwriting contracts were not material, and 

1 /(•<? Henry nuiiLiev & ('o., ( IHUHJ fiy L. T. 201-. Hut it Hppeiiih lioin Contort Deep Level 
<a)l(l Mines, er parte Stiirls, f IW»7J 1 I’h. Utnt tins enso is not to be jfeneiHlJy R})iilied. 

- Hiiidloy’s Cast', fJSbfJJ 2 t’h. 121. 

■’Orentev Hritmn Keinsurmiec Co., [15)21] 121 L. T. 15)4. 

♦AVurner Kn^rmeennH C^>, v. Hri.-niiim, [15)14] ;iO T L. H. 15»1. 

’‘lie AVorthiH”-toii, tx par/r Tntln* FWtcs. [15)11) 2 K. H. 25)5). 

® Warner International Co. r, Kilbiirn, [15)14j W. N. <51 ; 110 }j. T. 4f>f5 , 84 L. J. Cb. ISO.A. 

"The Aft of 15)00 (Inl not recpiirc any statement of tbe nndeiwntiiip eoiumiMSion tn 
debentures. ® ('nlvert r. Kmtore, Timet, 18th ^oveTrIber, 15)04 


II 



164 


MATTERS PKELIMINARV TO COMMENCEMENT OF BUSINESS. 


Section 81, Snb-section 1 (/t), now expressly provides that it 

shall not be necessary to state the commission payable to 
sub-underwriters. A contract by a y)romoter with a vendor to the 
company tlmt ho will place a lai-t^e block of shai'ps is not such 
a personal contract that on the death of the promotei* it falls to 
the ground, nlthon<^h it seems that thei’e mig’ht be circumstances 
in which the (hmrt would hold that a ])articular promotion 
required s]n‘cial qualities in the ])romotcr, so tlint the ])nrties 
must have contem])lated that in the event of his death the 
barj^^ain would detc]-mine.^ 

Jt was at one time a not nncornnion form of fi-and for persons 
to be intro(lu(!ed as underwriters wlio could not ])ossibly pay 
if roqiiii’ed, A (^omj>any should impiiro closely into the sub- 
stantiality of tlie proposed contmetors 

An undorvvi’lt inuf contract requires a sixpenny stamp if under 
liand only. If undei- seal the duty is generally ten shillinij^s ; but 
in cases wlnn-e an undertakinr;' is driven to pay a detinit(‘ sum of 
money covemuit. duty at the I'ate of 2s. (kl. for every £100 is charired. 


Payment of Premminauy IiIxi^enses. 

The ])re])aration, ])riniin|L;*, circulatinp;, and advertisiuj^ the 
prosf)e(dns of a conqiany, and the j)ref>arat ion ami pi-irda’iip: of the 
Meinoj’anduni and Arlieh'S, as v^ell as tlie duty and fet's u])on 
resist I’at ion, involve coiisidei’alde ex])ense, /nost of vvJiich is incun'ed 
befoj*e Mni i‘oni[)aiiy is formed, and the liability to pay the vai’ious 
amounts often <»’ivos rise to liti^mtion. It is usual to take y)owers 
in the Memorandum to [)ay such exj)enses, but even without this 
])Ower the company is justilied in paying- ])r(dinjinary ex})enses, 
includiiJi:;' a commission foi- the placin|^ of its sliarc'S." 

The (piestion of liability, however, is distinct fro?n that of 
power to l»ay, and even the inclusion in the Meinoramhim oi' 
Articles of a dii’(;ction that the coni])aiiy slialJ pay, or that the 
coin])any sliall ado])t an atrreement I’emlerin^ it liable to ])ay, 
the ])rtdimiiia ry ex])enses will not irive the ])romoters or persons 
who have rendered servic;e in rc^a-rd to the formation of the 
company any la'ght of action aj^’ainst the company'"; for, jdthouj^h 
the Ai'tieles of Association ai-c himlinjj^ on tbe company «and its 
inemhers as if (*ach memher liad covenantetl to conform iluircto, 

^ lie W'ortljiiurton cjr jjtirfr J’atlit- Fierov, [1014] 2 K. FI. 200. 

- liicpiiseci Vu’tiinllors’ ArhocihLiom, [IhhO] 42 Cli. D. J; Metr()})olitnn Ciml (consumers' 
AsB()cintioT\ r. Srnin^^eoni, [1805] 2 U. fi04, and bee tlic old Table A, ClauHe 55. 

Botheiham Cliciinral (_'o., jlHSl.' 25 Ch. Tl. 102, Melliado v. Toito Alej^re Co., | 1H74] 
L. R. 0 C 1’. 502. Kirioresb Euk'Hioci inj; Co., [ 18S1 ] 10 Cli. 0. 125; Scott i\ Lord Ebury» 
[18C7J L. R. 2 C. r. 255. 



PA.YMENT OF HRELIMINAUY EXPENSES. 


165 


this is not a provision of which outsiders can take advantage, 
nor can a person who is a nrj ember take advantage of it for 
securing benefits outside his rights as a member.’ 

If any person before the company is i*egistered purports to 
contract, on the company’s behalf to pay, he will himself be 
liable if the coni])any fails to take over the bargain, for a man 
contracting nominally as agent is liiniself liable if ho has no 
principal in facf.'^^ 

A cornpjmy cannot ratify contracts made before it was in 
existence, but inust after its incorporation contract anew.-’ Before 
its incorj)oi*ation a company clearly cannot request the promoter 
to undertake work and incur expense for its benefit, and there- 
fore the promoter, to protect himself, njust see that as soon as 
tlie company is formed it enters into a proper contract to pay 
the pi’clirninary costs. In doing tliis it must be remembered 
that a [)ast considei’ation is not a good one, and that unless 
thei'e ivS some new henefit given to the company there is no 
consideration foi* tJie contract. This is most impoi'tant, for a 
eontruct to issue shares as fully ])aid will not ])rotcct ilie allottee 
from having to pay u]) the whole amount thfu’eof, unless there 
was good considei’ation foi* the contract : ?’.c. either an (‘xisting 

debt whiclj was extiuguislnHl, oj' a ])roniise to do fui’tlicr work 
or band ove*r ])ropcrfcy.’’ I'he ])i-omotcr should, thc»‘cFo]*e, always 
make the agreement to pay for past work and services a ]>art of 
an agreement to continue to render services, or of the coiitract 
to sell ])i*operty lo the company. The solicitors, pi’iutcrs, and 
advertising agents should see that they have a j*etainer from or 
a bargain witli tlie ])i’omoter to j)ay them in ease the company 
(h»es not 

If a claim is Tuade against the pi'omoter tlie (picstion will be, 
,\Vas the contract vvitli or tlie work done for the promoter? or, 
Was it^ made or done in the ho})e of l)eing ])aid by the company 
111 case it should ailojit the work and agree l.o ])ay the exjiciises ? 
Ill the latter case the pi-omotor will not be liable, even if tlie 
(M:)mpan> does not Jiay, and the (;om])any is only liable if it adopt 
the ^^ork and agi'ce to ])ay for it. 

It has been said that a company may, however, liecome liable 
in equity to pay for w'oi’k not ordei-ed by it, but of wliieh it has had 
tlie benefit, •• in cases where the work was not nf)on the retainer of 

^ Eley V. roKiLivw Antiuntiieo Co., [ISTCJ 1 Kx. L). 88, Jirowne r. La Tnnulad, [1888] 
37 i;b. J). 1. 

= Scott V. Lord Kl)ury, [18117] L. R. 2 C. C. 255. -*860 pnge 112, K/tpra. 

^Kddyhtoiie Muvme Jnsuranco Co., ri89:tj 3 (!h. 1). 

® IIerelc)r(l and South Wales W'agoii Co., [1870] 2 Ch. D. 621 ; Kinpress EnjfmeoniiK Co. 
[1881] 10 Cli. 1). 125. 
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some person who is liable to pay'; but doubt has been thrown by 
the Court of Appeal on the earlier pai’t of this proposition, and it 
seems that even in reo-ard to the fees on filing the Memorandum- 
(which by Section 17 of the Act of 18()2 or Table B in Schedule I. of 
the Act of 1908 are ])ayable by the company) the persons paying 
the preliminary expenses will not be entilled to re])ayment unless 
an express coiiti'aot to pay them is made after the company is 
I'egistered.’^ 

The duly" o7i the capital, when ])aid ])y a solicitor, must be 
included in his “cash account,*’ and not in his bill of costs, a 
matte]' of importance if ataxaiion lakes j>]a:ce and one sixth of the 
bill is taxed off.^ 

' The ]n*actice of companies going to allotment vvitli a^ wholly 
insufficient amount of ca]>ital, solely in order that the pi'omoters 
may lie paid the preliminai'y ex])enses. is ('becked by the jii-ovision 
whi(di reipiires tlu‘ minimum subscrijdiou to be stated (Secti(m 85). 

Section 81, Su l)-st‘ction 1 (/j, rc(piires the prospectus to state 
“ tin* aunount oi' (*stimat(*d amount of preliminai'y (‘xpenses,” which 
seeuns to inclinh' even the case whei'e such exjienses ai'c not 
])aid or ])ayal)Je by the company. 'Phis makes it necessary to 
consider what payments an* and what a, re not “ pn'liniinai’y 
expenses ”-“-a (piestion of some dilliculty and one to which Ihe 
answer Avill vary with the circumstance's. The following are 
siigg(‘sted as lu'ing clearly “ pi'climinaj-y exjionses,” but the list 
must not l)(* considered exhaustive^ ^ 

1. ^I'he cost of prcjiaring, settling, and printing lii Menio- 

ninduin and Articles of Ass()(;iati(;n. 

2. ’I’he cost of registering the company and the vai'ious 

documents requii'cd by the Acts, including slam]) duties 
and fees 

il. The (*ost of j)j'ej)aring, pj'inting, and circulating or advei'- 
tismg the prospectus. 

4. The cost ol the jirt^paration and execution of all jn'climiiiary 

agi'cernenls, including tin*, stamp dutif'S thereon. 

5. ’I’lie fee (if any) ])aid to brokei's for allowing their names to 

be advei'tised on the jirospectus. 

d. Law costs in connection with the formation and registra- 
tion of the company and the projiaratiou and issue of the 
prospectus. 

• llotherlmm (./'homicul Co., [iHSj.| 25 (’h. U. 103 

" Clititou’s ('Inmi, [lOOH] ‘i (Ui. overruling the ilecjaion of liuckloy, J., m Engluh 
and Colonial Produce Co., ( 190(5] 2 (’h. 435. 

* JiV English and Coloiinil I’rodiice Co., f 11K)6J 2 Ch. 435. 

Blair and Cirhng, [IDOO] 2 K. B. l.'U. 
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7. Tlie cost of the preparation and pi’intiiij^ of the debentures 

and the debenture trust deed (if any), ineluding the stamp 
duty. 

8. The cost of pre})aring, printing, and stamping letters of 

allotment and printing share certificates. 

Pj’obably, also, the cost of ])i*e])a7'in£r and making the original 
l)()oks and seal of the company shoultl be I'cckoned as preliminary 
e'cpenscs. 

^Pho amount ])aid oi* ])ayable for iinderwi’it ing comniission, and 
tbe amount ]aiid or ini(‘nd(‘d fo be ])aid to any promotei*, have to 
be stated .se])arately. If the amount is not included in iJie figure 
given for ])i‘elimin}iiy (‘\penses it Avill be advisable to state 
expressly tluit tlie amount named is exckisivc of tlu‘se,. 

( ’ ( ) M M E \ c ji; j\i I-: M ’ OF 11 1: s i n i-: s s . 

Jh'ior tf) the Acl of li^OO a eo?n]):iiiv might commence business 
as soon aftei- incorpoiM I ion as its dire(‘tors thought fit, liowever 
small might bi* its subsciabed tMpital ; and tin’s is still the case 
with [)rivat(* companies 

15ut- ly S(‘ct ioii S7 no public com pan \ ' ri'gistm’iMl after the 
81st I )ec(Mnb<*r, may commcMice business or exei’cise any 

bori'owing ])o\v(*i-s unless (1) the “minimum siibseription has 
been allotted, subj(‘ct^ to the jiaMmuit- of the wliole amount thereof 
in cash; (ti) (‘veiy dii*(*ctor has jiaid on each of the shares taken 
or contractcMl to be taken by him. and for which he is liable to 
]>ay in cash, a jiroportion oipial to th(‘ proportion payable on 
application and allotment on the shares olTcred for ])ublie sub- 
scrijit i«)n, m* in th»^ cas»* of a company not issuing a prospectus on 
the shai’es jiayalih* iii casli ; and (8) a stataitoiy dechn at ion by the 
secretary oi* oiu' of tin* diivctors that th(*sc conditions Jiave been 
com[)licd with has been (lied with the Registrar, who ^^ilI then 
certify that the company is (Uititlcd to (,*ommence busiiu’ss, and his 
(*ertilicatc will be <'ontdusive evidence to that elTect/' In the 
case of companies not issuing a jirosjiectus there is a further 
condition tliat a statement in lieu of pi-ospectus sluill liave beep 
filed (Seel-ion 87). Associations not f<»r jirolit, companies limited 
])y guarantee, ami unlimited companies, if registered without a 

* Thus Hi'i’lioii (h)ca not, iiiM’lv to priviiU* coinpiniios withm the stututory definition, or 
to any coMipany rc^'iNterod helorc the ist .inly, l!K)S, whicli dooH not ihsiic a iirospectus 
to the imhhc (Suh-Nectioii (J). 

-As to the nnniiniiTn siibscription see jm^es Ifiil and 17I-, iw/jvi. 

•''The Court will not listen to any evidence tiiiit there imve hcen iiTe^fiiluritioa if the 
certificate has hoen Afiven (re Yolland, Hushoii ninl Ihrkott, Limited, lUHlSj 1 Ch. 152; 
National rroMncial and Uiiio:’ Uauk of Kimland r. (Ulalnlc,^, MW21<J 1 K. B. 131, and see 
jiage 275, infm). 
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share ca])ital, are m law }mblic oonipaiiies (see paj^e 455), and 
must tlierefore file the declaration, although it is quite 
inappropi’iatc. 

The company can, prior to becoming entitled to commence 
business, make contracts, but such conti'acts will be provisional 
only, and will not bind the company until it becomes entitled to 
commence business, wdien they will without further formality 
become hiiiding (Section 87, Sub-section 8). If the company is 
wound 11 ]) without having he(‘onic cntit-h‘d to commence business, 
persons who have suj)plied goods or rendered ser’viccs will 
have no claim against the coni])any.^ ^riie Act does not state 
what the ])osition of the ])ersoii eontraeting with the com])any 
will be in the meantime. Presiimahly he will be bound, and he 
should therefore always insert a. ])rov ision in the contract that if 
the coni])any does not become entitled t(» commence business vvitJiin 
a limited time hc‘ shall be entitled to i-esinml the? contract. 

Section 87, Snh-scction 4, ex[n*(‘ssly authorises “the simulta- 
neous olfer for subscription or a Hot men of an^^ shares and 
delamtnres or the ivceipt of any mom‘y ])aNahlc on af)|»Iicatu)n 
for debent ni’cs,” removing an ambignit s in th(3 words contained 
in the Act of 1900. 

If any conijiany commences hiisimsss or ext'rcises borrowing 
])ovvers in contravention of the seel ion, every jici’son I'esponsible 
for the contravention is witliont/ ]n‘(‘jndice to an> olla'r liability, 
liable io a line of lifty ])ounds for ev(‘r> day during which such 
contravention continues. 

'^rh(3 date for holding the statiitoiy meeting is fixed “within a 
[)erio(I of not Jt*ss Ilian one month nor more* tliaii thT*(‘c months 
from the ilate at whicli the company is entitled to commence 
business’’ (Seedion (35); but a private c-omjiaiiy is entitled to 
commence Imsiness irnmcdijitcl}^ on incorporation, and must there- 
fore hold its statutory iiietding not less than one month nor more 
than Ihi'ce months ailm- incor])oj*ation. 

PliKLIMJNAIIIKS TO Ch)MMi:N(’IN(i Hl’SlfsKSS AND IJoLDINO 
THK StATIITOKV MkIITINO. 

It will he convenient to set out tlic slt'ps necessary to be 
taken in the case of all ])u])lic coiiipaiiies hefoi-e business can be 
commem-ed and the statiitoiy meeting held. 

1. P?*c]>ai*e and registei* the Memorandum and Articles of 
Association. If the directors are named in Articles tiled 
at the same time a,K the Memorandum, the directors must 

KHto Electnral ('d., llOilOJ 2 Ch, :ilK>, Even t,lu: Imiik wlncli received the application 
moneys cannot recover for u.s bcrvicca (New Diuce Portland Co. r. Blakistou, [1908] 
21 T. L. H. 683). 
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have subscribed the Memorandum for tlieir qualification 
shai-cs (if any), or have sip^ned and filed with the Registrar 
a contract in writing to take fr*om the company and 
pay for their qualification shares, if any (Section 72). 

2. The applicant for tlie registration of the company must 

at the same time deliver to the Registrai* a list of the 
persons wlio have consented to be directors, and a consent 
to a(‘t as director’s must ‘also ])(‘ filed (Section 72). 

3. Ihihlic companies not issuing a prospectus must })i*e])are and 

file .a statement in lieu of pros])ectus, which must he signed 
by the directors (Section S2). This is a condition jirecedent 
to ihe right to allot shai'cs or delieiitiu'es or commence 
business (Section S7)J 

4. Companies issuing a jirospectns will ])repar(‘ a prospecdms 

containing tlie pai*ticnlars ref[nired by tlic Act and 
bearing the dat(‘ of its publication. Kvery ])erson mimed 
as a direclor or intended direetor must (by biinself or 
Ins agmit authorised in writing) sign a copy of this 
j)i’()speetus, wdiich must then be filed with tiie^ Registrar. 
'Jlie dnte of the ])rospeetus must not be earlier tlian 

the (lute of its being teiidei-ed for filing (Sections 80 

and SI : see page 121, stipra). 

5. Issue the ])r()S])eet,ns to the public; but it is advisable to 

ascertain that, it lias passed the seiMmd oflieial e.^aniination 
at the Registry before actually issuing it (see page 125, 

SUpl ((). 

6. Wlien a|)])lieations for shares to the amount of the ''minimum 

subserijitioii ” (see ]>age 174, infra)^ togethcu* wiili the ap])li- 
cation luoneys, have been i-eceived and the checjiies cashed,- 
go to allotment (Section So, Sub-sections 1 and 7). if within 
forty days aftei* the first issue of I, lie prosjieetus apjilicatioiiH 
to the uTnoiint of tlie mini mum sul)scri])tion ” Jiave not 
been received, or the amounts jiayablo on apjilicmtioii 
tbei’cfoi* bave not ]>een received in eash, the application 


An nllotmcMit, i)i hliurch umdo bflcnv llu“ (it tUe .'^Uitcineiit is void (Ulair Ojien 

Hearth Fiirnaeo (’o., I UMlJ 1 t’h. :V.ia , .luhdee (’olton MiUs, ni >•#, [192.1] 1 Ch. 1; [1921] 
A. ju'i' Lord Dunedin ut lui^e 9(19; ctutfra, Jan'd Siiintier, lit, ]ui^es DTu, 97(1), but ih 
not void if fi stiitenieiit lia,s bei'ii filed althoinrh such stiiteiiiont docs not liilly conijily witli 
the provibions of the Aei, (Ulair Upon Hearth Knniace t’o., HKjmi), 

- Allotment made before Die money is “ paid to and received by ” the comi>any is voidable ; 
and the money is not loceived untd the choipies are cashed (Moars r. AVestern of Canada Pulp 
and Paper (Jo., Ll9()r»J 2 (L'h. 352; National Motor Mail Coach (Jo., [1908] 2 Ch. 228). 
An allotment made before lilini^ the Statotuent m Lieu of Pid.^poetiis is void (see 

u iwifrt) 


i\T*n in/mi 
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mono VS actually received must be returned within forty- 
ei^ht days after the issue of the prospectus (Section 85, 
Sub- seed ion 4).^ 

7. Witliin one month (i.c. calcndai* month) after allotment 

tile with th(‘ Jlogistrar a Return of the Shares allotted 
(Seidion 88; see jias^e 1S2, i)ifrn). 

8. File wilh the R.ej^’istrai* a statutory deelaratiou by the 

se(;reta,ry or one of the ilirect-ors that (a) shares subject to 
the payment of tlie whole amount tliei-eof in cash have 
l)('en alIott(*(l to an amount not less than the ‘‘ minirniim 
snl)scj*ij)l;inn ” (sec pajjfe 174, infrn), and (i?) that the 
(lirtM'tors have paid the amount due on ap])lication and 
allotmtmt, a,nd obta.in the llei’-ist rar's certifi(‘ate tliat the 
compa,ny is ent-itled to commence business (Section 87 : 
se(i ])ai>e lt)7, supra). 

The c(»iMpany on ivceivin^ tlui l{i‘!j^isti*a r's ccMdilicate is entitled 
to commence* husliu'ss and to e.\(*i*cise its ho crow in 12 : '|>owcj*s. Not 
less than one moiHh no?* jiioi-e than 1hr('(‘ months from the date 
at wbich it is entitled to commenci^ husiru'ss the (*omf)a.ny, if 
limited hy shari's (,hut not a compaiiN limited hy j^uarantee), 
must hold its st-ai utoiy me(‘tin,«»* ( S«‘(‘t.ion (15). 

9. At li'Mst seven days (snablr these must he (dear days) 

before the day 011 which th(» statutory imadinir is to be 
held the directors must ])ro])nre and fm*wanl to ('very 
mem her a nd any debenlui'c* liohlers tlui Ke]K)i-l I'cipiired 
hy S(*cti()n (15 (s(*e jiai'-es )»55 and ood, inf) a), contaanin^* 
tin* iiudilors’ cert 1 liiaite as to r('(‘eipts and payments." 

10. Imincdiat.ely after issuiiiij;’ this R(‘}>ort tlitJ diri'ctors must 
Hie U: cojiy of it wilh the Ih'^-isti-ar (Section ()5, 
Suh-s(x*tion 5). 

,11. ddie siatutoiy meeting must he held within the limit of 
time above mentioned. At tlu; (a’lmmencement of the 
nu'eting a list of the names, d(*.i;cri ptions, and addi't'sses 
of the iinmihers, showing the siiari's held hy tlunn, must 
ht‘ produced, and remain o])en for iiispection during the 
ni(*(‘ting (Section ()5, Sub-section (i). 


'This only applieH to tho first uliotiiieiit of siiaren ofTercil to tlm ])ui)hc for subHcnption. 
The Bul)-Kt‘Ctioii as to roturuiu^ ajipliratioii iiiuiib}' is not inaile to apply to companies 
not issuing ii prospectus. 

Private conipaiiie-s are not oliliged lo forward this Rejiort to tbcir momhers or to 
fUe it (Section 05, Sub-section 10). 
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SHARES AND TRANSFERS. 

SlJAIU'lS. 

Shakes have been defiiied as follows Tlui eoinnion s(>oek’^ 
fcontribukid by Die irnniibcrs) ‘'is denoted in iiioiioy, ;uid is the 
capital. T!ie [lersons who contiMbnte it or io whom it l)t*lon<,^s are 
members. The proporlion of capital to wliieli cacli member is 
entitled is his share.*’ ' The word ' shnn* ’ iloi's not denote rights 
only- it denotes ol)]i[»'atioiis also.”" “A share is the inteJ’est of 
a shareholder in i,he coirjpany, ineasni-eil by a- snm of rnoncN for the 
pni’jiose of liability in the first ])laee and of intei*est in Die second, 
but also consistini( of a series of ninlual covenants enlered into 
by all the shareholders inif'r sc in accordance with Setdion 1() of 
The ()om])anies Act, 18fi2. ... A share is not a sum of 

money, but js an intcr(*st mea-sinnd l)y a. sum of money, and made 
np of vai’it)us riglits contained in Die contract.”'" 

As ali'eady sfa-tcd, the iVliMnoraaidnm of a company limiind by 
shares must state the amount of the com])any*s capital, “and 
Die division tlieivof into shan‘s of a lixed amount” (Section I>) ; 
and bv Section 22 it is declared that 'the sliarcs or other 
interest of any mtmiber in a company shall he jiersonal estate, 
transferable in manner pj’o\ Idcd by the Ai’ticles of the company, 
and shall not, be of tbe nature of I’cal estate," and “each share 
in a eom]>a,ny liavnm; a share capital shall be distinguished by 
its appi*o])riatc Mumhei'." 

Shares, being (as above stated) personal estate, pass to the 
executors or admin isti'utors - not to tbe hen’. It is usual for the 
Articles to state tbat only Die executors or admiiiisti'atoi's will be 
recognised as having any right to the shares: that is to say, that, 
althongli the will of a deceased sliareholdei* gives the shares to some 
person other than tlie executors, the company will renuire a transfer 
from the executors hefoi'e registering tlie legatee 

Friihd facie “shaivs” are not “securities” so as to fall within 
an investment clause in a Will, authorising the jmrcliase or 


’ “Jiiiirtlev on Com)>tniirs,” Sixth Kilition, pnjfo 1. 

® liiiidley, L. J., in Tuilor, Pliillipa aini Ilickard’* (Jaae, [1^117] J (’li. 306 
(see page 201, tn/va). 

^ Pur Farwell, J,, in Borland's Trustee v. Steel Hiotheis A Co., [J901J 1 Ch. 2s8. 
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holding of securities, but tliis rule may be qualified by the 
context so as to make it jjroper to hold that sluires are within 
such a power. ^ 

Sliares transferable by deed are “things in action ” witliin the 
meaning of the exception in Sul)-section (r) of Section 38 of The 
Banki-nptcy Act, 1914, and accordingly are not within the })rovisions 
of that Act. in rehition to goods in the “order and dis])osition ” of 
a baTikriipt, so that a niortgage or cliarge cannot be defeated by 
the ti’ustee in bankruptcy nndei- tliose jiroviKioiis.- ll])on the 
bankru])tcy ot‘ a shartdiolder his shares vest in his trustee, who 
becomes (oititled to Ij-ansfer them or to disclaim the interest of 
the l)aiikj*upt, hut not thei’cby to defeat the intei'cst of othei's in 
the shares.-' 

Shai-es are “goods'’ witliin Order b., llule 2, which empowers 
the Court to order the sale of any “ gootls. wares, or merchandise ” 
it may be desii-able to sell pending a,n aetion.^^ 

Ai'pijcations von Shakes. 

I’he contract to take shares is geiierally made by a])plieation 
and allotment, and for this ]>urpost» a form of apjilication for 
share's is usually issued with tJie pi'osjiectus, to hi* filled up liy 
the apjilieant and left at the ofiiee of the eonqiany or witli its 
bankoi-s, aecom]ianied liy a deposit of a spei'itied amount fo7* caeh • 
share apjdied foi-. In cases where a. ]u*osj)ec*tus is not issu(*d it 
is advisable to have these forms i-ea.dy for applicants to till ii]), 
ill order to prevent dis]mte as to the conditions nndci* wJiich 
the slniics were apjilied for. Hut it. is not. absolutely necessary 
to have a pi’intcd foj-m, as a letter aj)[)l>ing for shai-cs, oi* 
even a. verbal apjdication, is sunicient.-' 

A pej’soii having aiithoi'lty may a.])|)]y in the iiann* of another.^* 
In such cases the directors should alwa\s reipiire to see the alleged 
authority, and consider Avhether its terms justify the ajiplication. 
In cases wliei-e the cajiital is underwritten the underwriting letter 
usually authorises the person to whom it is* addressed to ajijily in tlie 
name of the underwriter if the latter fails to do so. C^ire must tlien 
be taken to see that all preliminaries have been coinjdied vvitli." 

‘ 1-. Kiiiin*. llSGt)] 8 K(j. WA; iv lUijnuM-, ( IIKUJ 1 Cli. 17«, re .IoLum.u, [ItKUj 89 

L. T. f>:iO. 

- C’olonial Bank r. Wlnnuey, 11 Ap^. Ca. 4.29. 

•* Btmki'iipU'y Art, 191 A, SScl'Ijoum ys, is, »Siil)-p.cctnm y, and nA, Wi,>se r. Laudhcll, [19'21J 
I Ch. 420, Cannock i. liu^jclcy Collieiy, L1H8.V] 28 (Mi. 1). :HU. 

*Evan« t. J)avuJ^, [iMOyj 2 Ch. 210. 

Cooknp.y’8 Case, [IHOO] 3 De G. A J. 170 , Uloxain’a (^aae, flHOAJ 4 Oe G. J. & S. 447. 

« Duff's lii’xeciitors’ (’ase, (.kssoj 32 (Mi. D. 301 ; Levita’s Case, [1870J & Ch. 489; Cookney’fc 
Case, [1858] 3 Do G. & J. 170. See also imge 80, supra. 

’ See page 102, supra. 
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Tlie form of application is usually to the following effect, but 
the words may be varied acoordinpf to circumstances : — 

To THE Directors of The Company, Limited. 

Gentlemen, — Having paid to the oompany’s bankers the surn of £ ,■ 

being a deposit of per share on application for sliaros of JC each 

in The Comfanv, Limited, J request yon to allot me that 

number of sbares upon the terms of tho prospectus dated tlie day 

of , ]9 . I lu'ndiy agree ro accept such shares, or any snialler 

number you may allot to me,' subji'c.t to the provisions of tho Mernoraudum 
and Articles «)f Association of the (Company, and I authorise j'ou to place 
my name upon the Ri'gister of J\I embers in I’espect of the sliares so allotted. 
Usual Signatuie 

Name in full _ 

Address. _ _ _ _ . 

I’rofession or ()ccupation_ . . 

Dal('._ 

Until notict* li;i,s boini sent to ilic nppli(!aiii tlnit the s}iM,rcs are 
allot! t'd he is entitled to withdraw his ajijdication, and to claim 
repaynKMit of his dc])osit.' 

Am.otaicnt or Shakes 

A ]Mil)li(^ company cannot go t.o allotment unless it has either 
tiled a prospei'tiis or a statement in limi of prospectus (Sections 
and Sf)). AVlien this has been done, if sullicient ap]dicationB 
for slnnvs are received to justify tlio eomjiany groing to allotment 
(not being less, in the case of all excojit private companies, 
tlian ,tlie minimum mentioned below tbe dij’ectors meet and 
jiass a resolution allotting the sliares to siicli of tlic a]i])licants 
as they think tit, and the secretary is instructed to si'iid notices 
of the fact to the ])ersons receiving an allotiiient, and letters of 
regret to those uliose applications arc refused. 

As tho law stood prior to IDOi tlio dii-ectors might go 
to allotment and commence bnsiness although only a poid/ion — 
even a very small portion —of tlie capital was n})plied for; but 
one of tlie jirincijial objects of the Act of l!KH) was to jirevent 
allot meiils being made upon insunicieiit apjilieations, and bnsiness 
being commenced without a reasonable cajiital. As it is ohviou.‘j 
that- the Legislature cannot (ix what is a reasonable amount of 
(vapital, the above object is sought to he attained by providing 
tliat the ])ersons aiiplying shall at least have full knowledge of 
the amount n])on which allotment will be made. 

> As to tbtj iinportance of these wonls see page 179, iufra, 

'^roiiU-hm’s Case, ilSOR] 4 Ch. 178, WjIsoii’h Case, [1869] 20 L. T. 062, Gunn’s 

Case, [IHCSl 3 Oh. 40, 

■‘Until the 30th June, 1908, comijanies not isBiiing a inospectus were free from the 
reqnvreinents as to inimmum subscription. Private cuinpanies are still outside them. 



174 


SHARES AND TRANSFERS. 


If an allotment is made (in the case of a company not issninc^ 
a prospectus) he fore filint^ the statement in lieu of prospectus it 
is void, hill tin's is not so if the statement has heen filed, hut 
is defect ivod 

Whether the (‘ompany issues a pros}>ectus or files a statement 
the ]n’ovisions of Section 85 must he comjdied Avith ; they arc tt) 
the follovviiif];- effect, hut ajiply only to the ‘'first allotment of 
shares offered to the ])uhlic for sul)S(UM]>t ion ” (Snh-section fi): — By 
Suh-seclions I and 2 ])ro vision is made for Avhat is called in the 
Act a “minimum snhsci’iption,” wliich is “the amount (if any) 
fixed hv the Momoraiidum or Articles (nul named in the ])ro- 
spectus as the Tiiininuiin subscription ii|um which the directors 
may proceed to allnliiKMit; nr if no amount is so fix(>d and 
nnm(‘d, tlimi the whole amount of the shai'e capital” olTered 
to the public for suhscrijition " Snh-scction 1 also enacts that 
no allotment shall he made of any shares utfeied to the 
public for siihscription unless the “minimum suliscu'iption " has 
been subscribed and the sum ])a > able on np])licat inn I’oi’ that 
amount (not heint>;' less than five ]»er c('nt.) has heen ‘'paid to 
and received by” tlie couifiany,'^ wliicdi sum. ])ayaJ>l(‘ on a p[)lication, 
must not he less than 1iv(‘ per cent of the nominal amount of tlie 
shares (Suli-section d). Snh-scction 7 makes similar provisions 
as to companies not issuing a prosp(‘ctuK, in whicli case the 
Tniniiiium subscription, besides Immiii^ lixe(l by the ^Imnoi'sniduiii 
01 ’ Artich's, must be named in tlie statement in lieu of )u*i>spect us, 
and if not so tix(Ml and named is tlie wJiolc amoniit of the sliares 
otliei* ilia 11 thoh(' issued or agreed to he issued as fully or 
partly jiaid up otherw ise than in eash, and the amount of Ha e jut 
cent, must ho ])aid ii]) as a])j)bcation money. Private coiiijianlcs 
are free from these obliojp ions. 

Jf more than one prosjiectiis is issued, the w'ords ‘' the 
])rospeetiis ’’ mean the' document on the basis of w hich the 
applicant claim injj^ rcli(‘f has actually siiliscribcd. And if one 
prospectus fulfils the statutory conditions,- but anotlicr does not, 
only those avIio subscrilx'd on tlie latter arii entitled to relitd.^ 
A statement that “tlu' company is in a ])osition at once to allot 

* ninirO])tMi llrurtli Fnnl^^(•l^ I'o , [ IlM I' 1 1 rii .'IHO , .liilMlt'o ('oUon /;/ 7 - 1 ", [ H)2.1 1 1 C’li. J, 

[1024] A. (’ , r'’*' laiiit’dni iit JMiU; ruu/ra, ;>< /• Ldnl Siuiiiicr nt 1)7.'), 

2 Noto tliMt tlir “ TriiMiJiiiiiii .subsci iptuui " is ihf wliolw iiimMuif- olTeiol !,(i r,lu‘ juiblu’ iinlcH& 
a fiinallftr ninoimt is Lo/h h\ed m the Alenioiniidiiwi ot Articles and jiHiiied iii tlu* ])r(»s|)cctus_ 
It lias heen held by Ncvdlo, J., tbut it the .Articles stute thiit the imiiimiini sidiscriiiLion is 
ten per cent, of tlu* slmifs olTercd tor suhscriptioTi, that wdl sidlice (AV'est York^hne Jh»rracq 
Afftiiicy, I lOOMj W. N. 27) T li. Tl. 77) It is dilliciiU, ho^^c\e^, to see luuv it cun lie said 
that thus nniouiit is “lixcd'* by t)ie Articles. 

" Siib’section 2 dcclaic.s that the iiiiniiunin siihscription is to be reckoned “exclusively 
of anv luiiount luivablo otlicrw ise than in cash.” This appears iinnccessary, for the 
aiuoiuit “olTercil to the public for siibsci iption ” would always bo pa\able in caah. 

^ Roussel 1 r. Rurnhnin, [IDdO] 1 (_'h. 127. 
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one tlioiiKund shares, aecordinfj^ to the provisions of its Articles,” is 
not a Biiffioiont statement that the ininimuni snbscrij)tion is one 
thousand s]iai‘£\s.' 

Checjues receivcMl before allotment but after bankiiij^ hours, and 
not cashed till the day after allotment, have been held in Scotland 
to be money “ paid to and received by the comj>any ” " ; but cheques 
i*e(!eived befoi’e allotment and subsequently dishonoured do not con- 
stitute paymeni, even though immediately replaced by othei* cheques*"^; 
nor do che(|ues reciu’ved and hehl over, althouL!;}i subsequently 
honoured^: accordinu^ly tlie dii*ectors should nevei* yfo to. allotment 
until ihc cheques for the ap[)lication iiioneys have been caslu'd. 

If tlu‘ Conditions above mentioned are not c()in])lied Avith, in 
the ca,se of a. com])any issuini^ a prospectus, Avilhin foj’i y days after 
the first issue of ihe ])ros]>ectns,-^ all money received from applicants 
must be j'epaid withc)ut inbu-est, and if not repaid vvitliin foi’ty- 
eiglit days from the issue of the ])rospectus the dire(‘io]*s become 
jointly and scA'crally liable to repay the a.mounts, with interest 
at five ])('r c(‘n<. frenn the ex})iration of the forty-iught days. 
A dir’ector who is able to show that the Joss of ihe money Avas 
not due to any misconduct or negligence on his ])a.7*t will, however, 
escape liability (Section So, Sub-section 4). TJiis liability only 
exists wher’e there is no allotment; if the dir(*ctors pi*oceed to 
.allotment in coni raveiition of Ihe section Ihe liability inuler 
Se(;tion Sd is subsl itut(‘d.^’ Any condition ])urj)orting to de])]‘iA’e 
the a})})licaMt of th(‘ benefit of this section is void (Seel ion 85, 
Sub-section 5). Idiere is no similar j)rovision as to the jvturn 
of money in the case of com})anies not issuing a ])rc»s[)ectus. 

As bef(»J*e mentioned, these provisions, with the i‘xcef)tion of 
that relating to tin* ap])licalion money l)(‘ing at least live percent., 
only govei’ii the lirst [inblie .allotment.; but in cases of secaind or 
suhse(|uent offers of shares the prospectus must state the minimum 
suhseription for tlie shares then olYered, the ramonnt olTei'cd for 
snbsci'iption on eaeJi pi’CAions allotment made Avilhin the two 
preceding years, the amount actually allotted, and the amount paid 
up (Section 81, Suh-scction 1 (d)). 

In estimating whether the “minimum subscj'iption ” has been 
reached, there seems no reason for excluding shares taken by 

1 llouhNell r. HnniliintJ, 1 Cl). 127. 

- OJiiH^ow ruMluni f. MuMaTwell, | 10()tJ C'ourt rW ,Sonk., (J F. 110; but. tlii« is doubtful 
(see next iioti*). 

® Mears v. Western of Canucla T’ulu iiiicl . [l‘J0r>] 2 C’li. .'I.')'!, where dfuibt wus 

Uirown oil tlic Seotcli deeisiou cited lu the iirfcediiitj note , ituitou r. Eevuri, [ 11K)H J 2 Ch. 240. 

♦Nuitonnl Motor Mail Coach ('.o , tlOOSj 2 Ch. 22S. 

^ lly Section 80 every ])roK|)ectus must be dated, “ami tlint date s)iall, unless Mie 
contrary be pKued, be taken as the date of pubbcatiou of the prospectus ” , but the 
issue llie prospectus apiiears to mean its aetinil issue b.\ heinj,'' cimilated or advertised. 

* Hiirtoii r. Tlpvnn, [IHOSl 2 Ch. 2M1. 



176 


SHARKS AND TRANSFERS. 


underwriters, provided tliat tlie agreement under wbicli they take 
shares is coin})leto {e.q. that there is no condition remainiiif^ unfulfilled 
at the time of allotment) and that their application money is paid. 

The ])rovisious above referred to relate only to allotments of 
shares, and do not govern issues of debentures. 

If sIisM’es MT'e allotted in contravention of the ])rovisions of 
Section 80 the allotment is not void, hut only voidable, and 
then only it‘ the applic.ant ap])li(js within one month after 
the holdiiijn^ of the statutory nu'otino- (Seel ion 8(5). It is not 
necessaiy tlmt the dissatisfied ajijilicanl should take ])roeeedings 
within tht‘ month or before li(piidation is comniemu'd if he ha-s 
given notice avoiding the allotment within the month and 
commenced aclion within a, i‘oa.sonahle time ^ He will also he 
])reclnd(Ml fi-om avoiding the allotnu‘nt if he has (‘xpi'essly or 
by conduct aflirined it with knowledge of (he ij‘i‘t‘gularii.\ The 
right to hav(^ the allotnnmt. avoided for this cause, however, is 
not taken awa\ by reason of the com])auy having gone into 
liqiiidaiion in the meantime (Section 86, Sul)-se(*tion 1 ). Any 
director of the comf)any knowingly'’ (*onti*n vening oi* ])ermitting 
the contravention of the ])rovisions of tin* Act as to allotment is 
liable to compensate the (‘ompany and the allottee i es|)(‘rl iv ely for 
any loss, damages, or* costs sustained oi* incurr‘(*d thoi*(*by, ])rovided 
that the j)i'oceedings to re(*ov(‘r such loss, damages, or cosis arc 
coinmenceil within t vvo years after (he date of ( he allotnumt 
(Section 86, Sub-section 2 ). A dijvcloi* who A^as not ])r(‘sent at 
the me^'ling making the allotment and did Jiot kjiow of the 
irregularity is not/ liable, e\eu though he was ])r(*sent. ami voted 
at a subs(M|U(uit meeting confirming the njinut.es recording the 
allotment.^ It would seem that, in general the loss to tlu* compjuiy 
woiihl only be the costs of ])ro(*eedingK by the alloltee (o avoid 
the allotment. ^I'ho loss of the allottee’s subsci'ifjtion would not 
be caused by the (!oni ra vention of the Act. It might, Jiouever, 
be contended that loss incurred in the company’s business, which 
would nevei* have been comnienced but. foi* the impi'ojjcr allotment, 
is caused by t/he contravention of the Act. 

These ])i'o\ isions as to avoidan<*e of the allotment and com- 
pensation b\ dir(‘etors apply to an allotment made in contravention 
of Section 80, Siib-secdion 7 , rejjuiring a minimum subscriptioTi in 
the case of co7n])anies not issuijig a prospectus. 


* Nationnl Motor Mail Co., [IDOH] 2 Cli. 228. 

* Finaiicc luid Issue, Linutod, r. ('miudiiin Produco Co., [lyo.')] I (^li. .‘i7. 

* “ ’* Tiiraiis kiiowiuj,'- tlio tacts which ronstituli* the coutravoiition. 

or iriistako as to tlic Icyal ofloct of thi‘ Incts is no protection (Uiirton i\ Jtovan, [1908J 
2 Ch. 240, Shephoaril r. Uroonic, App. Cii. S12. 

* Burton r. Jlevnn, 1 lUOriJ 2 Cli. 2W. 
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In deoidincT upon the Tnaking of allotments the directors mnst 
“dispose of their company’s siiares on the best terms obtainable, 
and nnish not allot them to themselves or their friends at a 
lovvei' pri(.‘e in order to obtain a personal benefit. Tliey must act 
bemd fide i'oi* the interests of the com})any.”i But this does not 
mean ibat when the mar-ket price is al- a. i)romium shares cannot 
be issued ai. par. “ I am not aware,” says Loj-d Davey, “ of any 
law" wliich obliges a com])any to issue its shares al)OV"e ])ar because 
fheN" are saleable at a premium in tlie market. It depends on 
the circumstances of each case whetliei- it w'ill be ])rudent or 
even ])ossible to do so, and it is a question for the directors to 
decide.”- But when the shaj-es (tommaiid a premium, the directors 
must not allot them at ]>a,r to mend)ers of their own body or 
their fr-iends, tor they should either offer Ihem ecpially to all 
the shareholders oi- oblain the Ixaiefit of tlie ])remium for the 
(company'’; l)ut an allotment to the direclors, if sanctioned by 
a general meeting of the company, (*aainot be imjieachcd, even 
lliough the du’ectors hold the majoi-ity of (he shares and vote in 
favour of the allotment of tlie shai’cs to tliems(‘l ves. ^ Directors, 
moreover, must not allot shares to themselves oi* their fi'iends for 
tdie pui’pose of obtaining the control of the voting ])ow’er in tho 
conifiany. If they do so the (h)urt will d(*clare the allotment 
.invalid and r(‘clify the Uegistcr, and in the mc*antime will res(j*ain 
the allottees from voting in r<*speet of the sha,]*es thus allotted.^* 
( Dii'cctoi’s may, howi'ver, ])urchasc shait‘s from existing members to 
increase theii* vot ing jiow er.^’) 1’hey must not when allotting shares 
to thmnselvms make the terms or time of payment more ra,V(niJ-able 
to themselves than to tin* gen(*r,al body of nnunbers." Any profit 
the dii'ectors make out of shares im})roperly allotted to tlnnnselves 
will belong to the company, or il they ha,V(3 ivLaim^d the shares 
they will be liable for the dilference hetween the nominal value 
and the marked A^aluc at the time of allotment.^ 

All application for shares, followed by a, (communication that an 
allotanent has bef^ii made, constitutes a contract bet w een the ap})licant 
and the com])any, from which neithcH* pai ty is ad liberty to withdraAV. 
Cai’e, however, should be taken that nothing is introduced into the 

^ Per Swiiifon Ead.v, .1., Porcival r. W'riK-lit, [ I{M»2J 2 ('li. 121 

- Milder v. Dexter, [ UK)2j Ajip. Ca. at i»Hpe 4m0. 

•■*Yojk atul North Midlaial Kaihvay Co. r. Hudson, 22 L. J Ch. 520; Parker 

r. McKeiiiui, [1875J 10 (.’h. U(i , Shaw r. liollund, [1000 | 2 Oh. Oo:.. 

*Viii” r. Uohertwon and VVooilcock, Liiuitod, [1012] .50 H. ,T. 412. 

“Fraser r. Whnlley, [IH(U) 2 U. A- M. 10; Punt i. Symons & Co., [1003J 2 Ch. 506; 
Iheir.v r. S. MUIk A Co., [1020] l Ch. 77. 

® Nnrth-AVest TraiisportAtion Co. r. Ueatty, [lb87j 12 A))p. Ca. 580. 

7 Alexander v. Automatic Telephone Co., [lOlXlj 2 Ch. .56. 

** Shaw r. Holland, [IIKXIJ 2 Ch. 30o. 


H-U. 
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letter of allotment differing- from tlie tei-ras of the prospectus or the 
form of M])plication, for in such a case the a[)plicant may withdraw 
from the company, as thei*e is no conipleted contract between the 
parties.' Loi*d .Insticc (h)iton says, “ 1\> make a contract by letters 
or by olfer and accc*])l iuic(‘, what yon must find is this— an offer 
and a- siniph* nrn'onditional acccf)tancc: that is to say, an ac'ceptance 
not inti’odncinir aT)y new term. If a new term is introduced, it 
becomes no lon<^mr an a(‘ce[>tance, but a, new olTei*, which must be 
aocc])fed Ix'forc* lliere is a contracf Thus, where a man applied 
foj' sliai'cs in a railway company and ^‘(‘ceived a h*i fer of allotment 
mark(*d “ ]iot f-ra-nsferable,” it Avas held ther(‘ was a new term 
imporbxl, and therefore th(*re was no cont)‘act, and the ap})licant 
was alh)W(*d to i-e])ndiate his shares.*^ So if the applicalion is 
<*ond i t ional and the allotment iniconditional tluM-e is no contra, ct.‘^ 
Jf an ac^i'cement is made that share's shall he alloitt'd to a, vendor 
“or his nonnhiees ” an allolment to the veiidoi* without f^ivin^ 
hinj an oppoj’tunity of niakini' a, nomination will Ix' bad.’’ To allot 
less than the number (»f shares applu'd toi* dotis not constitute 
a fiindinj^ coiitra(!t iinh'ss words in the appli(*ation authoi’ise a 
[lartial allotment'' « 

An allotment may he nunh* conditionally (r.t/. only so as to 
be etfective when jiroperty is ti’ansbu’red to tin' comjxniyj, in 
which case it will only o[x‘rale when fliii condition is perfoi-ined 
^rill then (In* allotlees are not nnmihers " 

Whert' dir(‘(;t()i*s allotted shares on t(‘rms whieh w(*rc‘ illepfal 
(e {/. tnat they should lx* paid tor hy fe(‘S earned) il was hehl thei'e 
was no contract and tin* allotti'i* was not a shareholder.'' 

'riu* allotment must he made within a reasonable time after 
application : otherwise? the apjdieant ma\ ri'jmdiale the shai’es.'*' 

As in the shai’es of sonn* new' companies speculation runs very 
In’ij^h, and appl icat ions are not infr(‘(juently wnthdi'awti within a 
few hours after heinc; made, the precise time of the eonti*aet heine^ 
eoni|il('t(*(l i.s very impoi-lant,. There are a few cases (as, for 
instance, w’h(*re shares have been ofl'ef;ed “ firm ”) in whieh the 


* ntiru’U/s Ouse*, [ lsii.“»] U l)e G. ,1. A S. , AildiuoirH ('mro, }1hO(J) 1 Kt]. !i2.') , Howurd'H 

Caso, I I Slid J 1 (.’ll ;aJ 1 , .lnckMUi r Tiiii|iiinMl, [iSddj L R i U. Ij. .’lOo. 

- Hus^i'V f, Horne Ciiyiie, f IH7S) K Ch I). 07(». 

Duke r AmiuMVR, [ iHl.Tj 2 liiv 200. 

* /i.r Woml, SlUikcu Vessi-ls UfCoYtMy Oo., | 1850J 2 De (i. A B.'i, 2S L. J. (_'li. HJM). 

NiUiomil StMinlnrd liile Ahsimnico, [KMI \ 27 L. U. 271. 

« /v.r fHitff Hol)prts, | 1M.V2 j 1 Drew. 201- . te Hmher, [1S.V2J 15 Jur. 61. 

“ Spit,/A‘l I. ('limohe Corporntion, [ Is'ioj so L. T. .'117. 

I’elIrtl.t’H ('use, I 18(17 J 2 Ch. 627 , Nutiorm) House J’njpcrty (’o. r. Wiitsoii, [1008] 
S. C. 888, Colli t ul Si-ss. 

® HiiinRRMto Yu'tonn Hotc'l r. Miiiiteliore, [1800] h. K. 1 Ex. 100; ex ptute Jiuilcy, 
[18081 it Eip 428, .‘i Ch. 602, Hitso’s C-U'-e, 1 1877J 4 Ch. 1). iit, pHge 778. 
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apj)licatioii makes the contract complete, and nothing fuHlier is 
required.^ But in the ordinary case of an application under a 
prospectus the bargain is not (tornplete until tlio offer contained in 
the application is accepted by an alh)tincnt being made by the 
(lij’cctors and the acceptance commniiicated io the apjdicant. 

Until the bargain is thus com]>lete the a])])licant may withdraw, 
either by a notice in writing or In* an oral connnunicn tion, oi* even by 
(conduct showing that the offer to lake slnires is withdrawn,- and 
notice of withdrawal may be given oi’ally to a. ch;rk in the rc'gistered 
oflice of the company if the seei*etary is absent.*^ Tf the directors 
knew (ha,t. an apj)licant has declared he will havf; nothing more to 
do with the cem|ainy they cannot validly allot, altlieiigh the 
a[)j)lica;nt has not himself comnninica.t(‘d the fact that he withdraws.** 
But it has been said that if an invalid allotment is madt*, and 
subsecpiently confirmed, this is binding, although the a j)})lication 
has meanwhile ’ /.r. before confirnnil ion -been withdrawn*’ 'J'he 
comniiinication of the accef)tance of the offer may be either 

oral, by writing, or by condind It need hai'dly be stated, 

liovvevei', that it is fdways most desiral)le to Intve wi’iting in such 
a matter 

Under ordinaiw circumstance's an ap[)licant is (h'e'uu'd to 
authoi’isf! the allotment to be (‘ommiinicat ed by post, and in such 
•a case the communication is considered to be made at the 
moment of [)osting the letter of allotment," ev(*n though tlu' letter 
nevei* I’c'aches the aj)plicant. Ibit the handing of U; leilc]’ to 

the |)ostTna.n to post is not of itself a snffici(*nt posting^ The 
withdrawjil of an offer or a |)[>licat ion is I'ff'ective only as at 

the tinu* wlu'u it. reaches the company, and not a.s at the 
time of posting.'’ If, howevt'i*, the ap])lication is made with a 
condition, the contract, is not complete till tlu' condition is fulfilled, 

' Set' Mrl ropoljtMii loji* liisiirnm*e ('<)., WHllHce’N ( usf, | llKMl | 2 CMi. <>71, nluTc it. WHts 
lioia ttiiit 111 a H'Con.stMK'tuui a Ifttt'i titan a ini-iiilaT t>f the nlil rouipanv (teniaiidiii^'’ 
his (liie pi'(»p()i'tum ot shaie'^ >\as an (itlei aiul iitil an a(‘< ept.aii<*i', and thfiidon* niif^ht 
he withdrawn, 

^ WiIhoii’h ('asc, [ 1S(»;)] 2(1 L 'J'. U(52 , Dickiusou v. litalds, [ lH7(Jj 2 Cli D. llJit 

•* 'IVinnan’b ('ase, I IslU] Ch. 272, 

* 1‘t-r Waniiif^Loii, ,1 , in n Aiiinsoiuonts Syndicate, 2iid Decetnlier, llH'n, follnwaijf 

Diclvijihoii r. Dodds, [ 1S7(>] '2 Ch J). ' 

* Hadinan and I{osaii(|iici 's Cahc, (ISlMi] -l.'i (Ui. D. MJ. ('oinpare liolton Piirtneis 

r. Tianihcit, [lHHWl 41 (’h. D. 'I'Ihm l^, luiwovcr, open to dmihl. 

“(h'luvley’s t’aae, [IHdPj t (’h. .'122. 

‘Household Fire Iiisnraiiee (^o. r. (ii ant, 1 lH7ti 1 4 E.\. D. 2a». Lord IJerhcliell expressen 
the rnl(i thuH “Wheie tlie cii (’iinislnnceH are such that it niuKt have been within the 
eoriteinplation ol the paities that, aecordiinf to the ordinary iiba^jeH ol inanUiiid, tlie jiost 
nn^'ht he used as a means oi coniniiinieatin^ the aceejitance «>t' an otlei, tlie aeeeptance 
eouifilete as eoon as it is post<‘d " (Henthorri /. Fraser, [lsi>2J 2 C’h, at jiaj^e .'l.'l , see nlwo 
111 liner r. Moore, | liMU] 1 Ch. at paero <1U>). 

* Loudon and Northern Hank, [IhUdJ 1 Ch. 220. 

^Ileulhorii u. Fraser, [1K‘J2J 2 Ch. 27. 


12 



180 


SHARES AND TRANSFERS. 


or until tlie a])plic:int lias waived the condition by acc^eptinjEr the 
allotment uncoiiditionall v.^ 

An allotment made njKni an application sie^ned in a false name 
constitutes a tj^ood contract if tlie applicant intended to get the 
benefit of the slisires, and he will be put on the list of contributories 
in his frue name^; but it will be otherwise if the application was 
not intended fo be juded upon, as in a ease in which the 
appli('ntion was sent in in oi*d(3r to increase the supposed number 
of shares applied foi- 

Shares may bo allotted to two or more ])erson8 jointly, and since 
1899 one of such joint, liolders may be a eorporation (Idic llodies 
Cor])orate (Joint Tenaney) Acd, 1899, f)2 Viet., Cdi. 20).'* 

A coi'poi’ation might always be tlie sole allottcie or sole holder 
of shares. 

Allotments are not nee(‘ssarily all made at onee. Fresh ajipli- 
cations may be received and fresh allotimmts made* a,s long as there 
are any shares unissued. 

If shai’es are ajijilied for by minors, the dir(‘etors should not 
allot, for a minor can at any time before, oi* nf>on attainini’, full 
age ]‘epudiat(‘ the transaedion He cannot, liowevtu*, merely on tin* 
ground of infancy reipiire repayment of the amounts paid.*'' If a 
mari’ied woman ap])lies, the diividors may reasonably re(|u ire llnit the 
shai’es sliall be fully jia.id u]) Indore allotment, or that the husband, 
shall become a, joint liobhu*. The husband of a woman mai-ried 
before the date of tli(‘ eonimeneement of 1’bo .Marihal Women’s 
Proper! \ Aids, 1881 (Seothind), and 1882 (Kngland), resjiecdi vely , 
is liable during tin' eont innamn* of the mari’iagi* for calls on shares 
acqnii'cd by her* liefoi'c tliosi* Acts came into foico (Seedion 128) 
As from the ilate of the eommeiKanneiit of ^I’lie iMari'ied Wfmien’s 
Property A(d., 1882, all shares which afftu’ tin' eommencenn'Tit of 
that Act shall be ‘‘allotted to or placed, rc'gistered, or transferred 
in or into oi’ made to stand in the sole mime of any imiiaded 
woman shall be deemed, unless and until the (‘ontj’aiy be shown, 
to be her separate jiropei’t.y ” ( Section '7) ; but a, company is not 
bound to ailmit a nuiri-ied woman to be a lioldei* of shares or 
stock in wliich any liability attaches if its Articles of Assoe.iation 
authorise the rejection of transfers to such a, jxTson. 

' Salil^recn ainl ('airall, [IHOS] I(> \V. H. llil , Pellntt’a t'ahc, [18(57] 2 Cii. f>27 , ex jmrfe 
Wood, NuLioiial Kc^uitable S()ca*l\ , 15 E(i. 22(i , rx par/e Simpson, [18(51)] 4 (Jli. 184; 

ttogeib’s Case, [18(58] 3 (’li. ().'5:5. As to waiver nf condition see JUinkin v. Hop and jVlalt 
Exchange. flHiiUl 2i) J.. T. 207. 

® Savignj ’k ('ase, [18011] W. N. 1. ® (kivontry's (.'ast*, [1891] 1 (_31i. 202. 

♦liefon* till' Act a corjiorauon could not hold in joint tenancy (J^aw (.Juarantee Society 
V. Bank of Kiiglinid, [ISIKI] 2t g. li. I). ON). 

* See page." 35 and 80, hnpru. Mmnhcjg Hcala iLccdh), [1*23] 2 Ch -152, ovcn-nliiipT 
Hamilton v, Vau^lian Sherrin Co , [ iHOtj ;t Cli. osti. 
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On the issue of new shares bj a oompany already doing 
business an offer is often made to the existing nienibors of a due 
proportion of the new shares ; in such a case the acceptance by 
the member completes the contract to take th(i shares, and no 
allotment is necessary. Sometimes the offer is coupled with a 
T'ight for the member to renounce tliem in favour of a third 
party. In this case there should be a letter- of i*eniinciation 
signed by the member and an apjdication for the shares signed 
by the ])erson taking them. The directors cannot refuse to accept 
the ])erson in whose favoiii- the renunciation is made, relying u])on 
a-n Article entitling them to reject transfers.^ An Article may, 
however, be so drawn as to justify sui;h a refusal, but this is 
not usual. 

The letter of allotment must be impressed with a penny 
stamp if tlie sliares allotted do not amount to five pounds in 
nominal vuilue, or a sixpenny stamp if they amount to tliat sum" 
(I<hnanee Act, 1899, Section 9), and ‘'every person who executes, 
gi-ants, issues, or delivers out any document chargeable witli duty 
as a hittei* of allotment, before the same is duly stamjred, shall 
incui* a fine of twenty ])onnds ” (Stamj) Act, 1891, Section 79). 
Blit tlie conti-act is not less binding when ilie letter of allotment 
is unstamped.-^ 

A loi ter of allotment is generally to the following effect : — 

Sir, — I n reply to your application for sliareH, 1 am instructed to inform 
you that tlio directors have allotted you shares of .C each in this 

company, I have to nMpKist that, on or bidorc? tho day of , 

you ’vvill ])iiy to tho hankers of Die conii)any [here yive the vnine aud addreHS 
of tlte hdiikcis'] the sum of dt , being the amount of per share 

oil tdio shares so allotted. 

Your obedient servant, 


To . Secretary. 

N.lb — riease keep this letter of allotment and the r(3cei})t for the amount 
payalilo as above until the sliare certificates are ready to be exchanged therefor, 
of wliich notice Avill bo given in due course. 

/ 

Usually certain amounts are made payable on application 
and allotment, and in tho case of a public issue the amount 
payable on application must, where a prospectus is issued, under 
Section 85, Sub-section 8, be not less than five per cent., and 

1 Pool Shipping I’o., Limited, [11)20] 1 Ch, 251. 

^ The stamp is also re((Uired where the allotment is of a fractional part of a share 
(Revenue Act, lOOU, Section 9). 

^Whitley Partners, [1886] 42 L. T. 11. 
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under Siih-scciion 7, where t.liere is no prospectus, at least 
tliis amount must be paid up before allotment. '^Phe sums 
payable on application and allotment are not “calls,” but are 
payable under the cixpi’ess contract constituted by the terms of 
allotment ; if fh(i Articles contain a provision that these amounts 
shall be ])aid Section It, Sub-section 2, constitutes them 
in Phi^land and Ireland a specialty debt. Uiiless otlierwise 
expressly stated (as, foi* instance, when part is a premium) 
these sums when ])aid j^o in satisfaction of the amounts payable 
on tlie shares.^ It is a breach of duty for directors to issue 
shares to themselves and their friends on more favourable terms 
as to payment than those olfered to the public, unless the latter 
are expressly informed of tlui a,rrangement.^ 

it is a convenient jilan to have the lett,er of allotment, with 
a form of secretary’s oi* bankei's’ recei])t for the amount to be 
paid on alh)tment, and a counterfoil containing the necessary 
particulars, bound up in a book. On the letters of allotment 
and the receipt forms bein^ detached, the counterfoil remains in 
the book, and the jiarticulars may in due course be posted in 
the Iteo’istei* of Mernhei’s without miudi trouble. Otliei’wise a 
Rej^ister of Applications and Allotments should be kejd, in which 
all aj)]>]ieai ions are entered as they come in, and the allotments 
as they are made or sent out, with dates, amounts paid, and , 
othei’ nec(‘ssary particulars. 

Allotments once made and communicated cannot be eancelled,- 
altliouL'li nndcr cei’tain eii-eu nistmiees the shares may he forfeited, 
()i\ ill some eases, t he R.t'o'istor rectitied by strikin*^ out tlie names 
of jiorsons who eomplain of heinc^ wrongly included.'^ 

Wh(Mie\er a. (hnupany Limited by Shares makes any a-llotment 
of its sliari's, eitlnn* upon {uihJic subscription or otherwis(‘, it 
must witliin one month thereafter tile with the Registrar - (i) a 
Return of the Allotments, stating the niimher and nominal amount 
of the shares comprised in the allotments, the names, a,ddresses, 
and desej’ijitions of the allottees, and the aniounts (if any) paid 
or due and payable on each sliare ; and (2) wlien shares are 
allotted 111 whole or in part for a consideration other than cash, 
proper contracts in writing cunstituting the title of the allottees 
to their allotments, together with any contract of sale oi* for 
services or other consideration in i-espcet of whiidi the allotment 
was made (as to which see page 197, infra), and a Return stating 
tlie number and nominal amount of the shares so allotted, the 

^ Alexamlcr r. Antomiitic 'I’alHiihone (Jo., [HMWJ 2 Ch. 60. 

2 OiiffH KxecutovB’ Case, [IHSO] 32 Uh. 1). 301 ; compare Hall’s Case, [187(>J 6 (’h. 707. 

“See ** Her/i/icitfioH of the lirgmf/’r,'* pa^e 05, trnpra, and “ FoaichiTUKK, SirKRKNDKK. a.nd 
D 1 HCI.A.IMKK OK SirA-itKs,” pa^re 134, infra. 
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extent to wliich they are to be treated as paid up, and the 

consideration for whicli they have been allotted (Section 88, 

Sub-section 1). In the absence of a contract in wi’iting, a document 
containing the prescribed ])}irticnlars must be stain])ed with the 
same stamp as if it were a contract foi' the purpose, and must 
be tiled (Section 88, Sub-section 2). Jf default is made in tiling 
the conti‘a.c.t oj* j)articulars, a penalty of lifly ])()unds a day may bo 
imposed on every dircci-or, manag(‘r, seemtarv, oi* other otticer of 
the eoTii[)any who is knowingly a prirty to Ihe default; but the 
Ch^urt may gra.nt i-cdief and extend the lime for tiling if the 

omission was a^ecudental or due to inadvei-teneo oi- if it is ecpiitable 
to gi’Miit relief (Section 88, Sul>-se(*tion 3). 

Small eompa.nitvs f]'C(|iiently make allotnuMils of shai’cs from 
time to time, often of small ainnunts 1'he olficf'rs of such 
compani«vs slionld bear in mind that, a, lit*! urn must be rna-de of 
(^vei'v such allot nieiit, however small. 

S II A UK (b-:iri'iri CATES. 

As soon as eonveniently may be aftcu* allot numt the share 
C(M‘l itiea tes slionld be pr(*])a.i'e<l, and notice sent to tlic sliai’cliolders 
that they aiv rea.dy to be e.\i;lia,nged for the l(*tt.ej*s of allotment, 
I'oeeipts for d(‘])osit, itc. In the ease of eonipani(‘s appl\ ing for 
,a. (jiiotation in the Stock Mxehange Ollieial hist the form of 
the share eei’tifieate must be apjiroved liy the (himmittee before 
U; setHeinent- oi* (juotation will In* granted. 

Section 02 rt*(jiiii*es every eimipaiiy — unless the conditions of 
issue 't)th(‘i*wis(‘ jirovide — to eoiiipleti* and have ready for delivery 
the em’tiHeates of shares within two months aftm* allotment oi* 
registi'at ion of any transfer of shai*es iindm* pmialty of live pounds 
a day during tlie time the ilefault. eonlinnes, which jicnalty 
attaches to the company and every dii'eetoi', ma-nager, seeretajy, 
or othcM- otiie.er knowingly a party to the default.^ If it is not 
intended to issue the share eertiliea,tes till the shares are i Lilly 
]iaid, this must be jirovided for by the ''conditions of issue,” as 
111 an}" ease some allottees may be moi-e than two months in 
making their payments. 

When a eompany has a share capital it ninst distinguish eacl; 
share liy it.s approjiriate number (Section 22), and the Articles 
almost invariably give to each member a right, free of (difirge, 
to a tir.st certificate or certificates indicating the share or shares 
to which he is entitled. I'he usual and more convenient practice 
is to include in one eertiticate all the shai’cs held by a member; 
but sometimes, where the shares are of large amount, a separate 


* The same provisions apply to Uebentures and certificHtes of dcbenttiic stock. 
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' certiticate is issued for each sliai’c. The Articles also f^enerally 
state how such a certificate is to be sip:ii(‘rl, tlie most usual 
proAn'sioii beiiif,^ tliat it shall bo sin-ned bv two directors, couuter- 
si^ned by the secretary, and impressed with the seal of tlie company. 

The com])any must not enter on tlie certificate any memo- 
randum that it has a lien on the shai-es.^ 

A certilicate unde?* the seal of tlie company is prinid facie 
evidence of the title of the ])erson named to the shai'C'S (Seel, ion 28), 
but it does not ^-ive tlie person an absolute, or, as it is called, an 
indefeasible, iMi^lit to the shares. Jf it can be shown tha,t the 
holder obtained the shares from some per’son who con Id not i;ive 
him a title to them, tlie name of the true owner will be i-etained 
upon or restoi'ed to the Rei^ister, ami the holder lose tin; shares. 
But if the holdei- ac(|iiii*ed the shai'cs in <;ood faith, having given 
value for them, relying upon an imtriio certificiit.c issn(‘d by the 
comjiany, the company will be estojiped fi’om denying his title to 
the siiari's which he wa.s indin'cd lo buy or ])ay for by lieing 
showm the c('rtiti(!at(' 1'his, however. giv(‘s the holder only a 
right to damages agaanst the coinjiany, and not to lb(‘ shares as 
against the ti-ue owner," ami if the certilic^ate is a bu’gei'y the 
corajiany comes under no liability, (‘ven wdicn the I’orgtuy was 
the act of its secretary*; also if the certilicate is in fat‘t cori*ect, 
stating that a C(*rtain jierson is the registered holder of t in; shares, , 
the company will not be liable to a piii'cluiscr from him b} reason 
of such holder having meant/ime transrerred the shares, even 
though the coin])any has ]>artcd with the certilicat(‘ aftcM- knov\ing 
of the sale* of tli(! shares. 

The certiticate, ni()T‘eov(*r, only shoN\s the legal title t,o the 
shares, and aciMirdingly, if the person who reli(*s iqmn the certifi- 
cate, made out in the name of the person s(*lling to him, does 
not get his title made complete by taking a fraiisf(*r into his 
own name, and procuring himself to be i-egistered as bolder of 
the shares, he may find that a previous e(]uitabl(‘ title (as, for 
iiistanee, a mortgage) stands in his wa,y.^ Thus, wliei-e a debtor 
assigned all his jiroperty to trustees foi- his ereilitors, but retained 
liis share eertilica-tes, and subse(pn*ntly sold the shares to a 
purchaser for value, the title of the trustees who had given 
notice to the company ju’evailed ; and if the owner has executed 

1 W. Ko.v »V Son, I 11102 I 1 ('ll 1(»7. 

* Ufthia and Shm Finuciboo UhiIwhv Co, [ISOHJ L, l{. :i Q. li. oSl, Hulkn* (lonsolidHted 
Co. V. TonikiUhon, [ ISIKJJ App. Ca. OlIoh Kopje Jiminoiid .Mincfe, [isoaj ] CUi. OlH 

* Hart r. Frorriirio (lo,, ( 1M70J \j K. r» Kv. Ill , and wee Noik on IHO, 

* Ruben r. (Ircat Finj^all Coiiholidated, [ liM)l'l 2 K. K. 712, [llMKJj App. Ca. 4H0. 

^ Jjon^frnaTi v. Bath EleeLnc Trannvajn, [ i905j 1 Cli. OtO. 

®BhropHhiie Union llnihvay r The t^ueen, [187(1] L. H. 7 H. U. UMl; Mooie v. North- 
Western Bank, [JHIUJ 2 Cdi. 590; Kell.v r. Miinsler and Benister Bank, [1^11^ !-<• K. H’. HI- 

' 7l*eat r. (Uayton, [1900] 1 Ch. OuU. 
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a blank transfer endorsed on the certificate and left it with a 
broker who Avrongfully pledges it, the owner’s title w’ill be 
postponed to that of the jiledgee.^ Rut if the ]nirchaser has 
coni])lete(l liis legal title by being registered as the liolder of the 
shares, he wdll not be affected by any equitable rights of which 
he did not know at the time he bought the shares. The state- 
ment usually contained in a certificate that no transfer will be 
registered without ])i‘ 0 (luction of the certificate does not render 
the coinpjiiiy liable for any loss which may arise to a })orson 
holding the certificate from a trarisfci* being completed without 
ils production," so that even a de})osit of the certificate with a 
blank transfer may fail to protect a lendei*. 

A cle])()sit of a, shai’e (Modificate without tra-nsfcJ* or memorandum 
will conslitnle an ecpiitable nioi*fgage of the shares.'" 

Ry '^I’he Forged d'ransfers Acts, 1891 and 1892, a company is 
authorised to make compensation for losses arising through transfers 
being foi'ged, jind to cliai‘g<* a fee, not exccnnling one shilling per 
hundred pounds, to meet any smdi claims; but these Acis ai'O not 
compulsory, and a company ca,n adopt tliem or not as it pleases. 
Veiy few compani(‘s, (‘xcept the large i ail way companies, have 
ado])t(*d them. 

Koi’ins (lilfei’ing in appearance (r tj. in colour or size) should be 
, used for pivlerence, ordimuy. and deftu’red shares. It is convenient 
also fo stat(' on the (*ei*tificaf e ihe r(\s])cctive rights of holders of 
diffei’cnt c hisses of shares, and th(‘ certiticafe onglii always to state 
how much is ])aid u]) on each shai'O. Where ca])ital is ivduced 
or calls have l)(‘en made and ])aid on sliari's alder the issue 
of the cei'tilica t(*s, the certificuites should b(' called in and tutlier 
endorsed with a slalement of the altered facts or new cei'tificates 
issued. 

A share certificate do(*s not attract any stani]) duty. 

A scj'ip (^ei'titicate is not the same thing as a shai'e certificate : 
indeed, it much moi'e nearly corres[>onds to a. letter' of allotment. 
It is generally used whcj'e instalments u])on sluires ai'e jiayable at 
short da,tes, and is giveji as an acknowledgment that the ])crson 
named is entitled to be tj’eated as the allottee of the shai'es 
mentioned, and that if he or his assigns })ay the instalments 
they will be entitled to a share certificate and to the full rights 
of membership. Scrij) certificates for shai'es are not much used 
in Rnghind, as if an allotment is made at all the alhittee becomes 
at once a member, and there is no reason why the full cei'tificate 

' Fuller V. CUyu, Mills, Curiic & Cu., LlWllJ 2 K. 11. lUH. 

(iu> r. WMterlow llrotlieis, | UKls ] T. Ti. 11. ('oiiijmre tbo iii^'uineiit in Rnniford 
«. Jamc.s KtJith and Uluckruau Co., |lHiVi] 2 (’ll. 117; Hiirl LoiipnjHU r. Bath Klcctnc 
Trainwnys, [lOO.')] 1 Ch. tUd. 

a Harold r. l*ieiity, [lOOlJ 2 Ch. 314. 
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should not be issued. Scrip is more often used, liowever, for 
debentures, as no question of membersliip arises, and it is usually 
stated on the scrip that if the remaining instalments are paid the 
debentures will be issued, but if default is made the deposit will 
be forfeited. But such debenture scrip will usually (U’eate an 
equitable charge, and in that case i-erpiires registral ion under 
Section A scrij) certiticate recpiires a stamp of twopence to 

be im])ressed upon it (Stamj) Act, 1891, Section 79, and Kj nance 

Act, 19:i(), Section and this is extended to scri[) for a 

fraction oF a, share (Jtevenue Act, 1909, Section 9). 

Some induimtial bodies have expre.ssed U; dcsii‘e that share 

ccrtifi(;ates should be an absolute evide}n*e of title in the safne way 
as are share \\ai*rant,s to bearei. A dithcuilty, }iowe\ er, lies in the 
way. If by an oversight two pei\sons get (‘crtitii’ates For the same 
shares, clearly both ('annot have an imhdeasible tith' to those shares ; 
and iF oilier shares are to be gi\en by the company in jilace oF 
one set., the total capital oF the <'om])a.ny wouhl be incrcas(‘d t(> i.his 
extent, eonti'firy to the jiolicy of the law. ’J’he Koi’ged Transfers 
Acts, 1891 and 189*2, above* rcfcrr(‘d to, only meet the difliciilty in 
part, as tluw ai*<‘ not compulsor\, and only ri*late to damages being 
given, and not to the certiiicaite making an indefeasible title. 

Smakk Warrants 'I’o Bi;ai;ki;. 

Section d7 jirovidcs for tin* issue of share vvari*a,nts to 
bearer if the Articles oF Association author-ise such issue. The 
effect of the issue of a share warrant is to inakt* the bearer 
of it absolutely entith*d to the fully ])aid shares or stock 
named in it, and the ownership can acc.onlingly be ])assed by 
mere delivery. No ])ei’son purchasing a sliai-e warrant need 
make any inquiry as to the title of the ])erson who sells it, any 
more than if he vv(*re ree(*i\iiig a bank note; lint if tlie holder 
has in Fact stolen or fraudulently obtained a sluu’e warrant, he 
can of coni-se he compelled to sui-rcmlcr it in the same way as 
a thief or cheat would luive to give nji'a bank note. 

The conqiany may provide foi* the pamnent of dividends by 
cou])ons or otlierwise (Section 117, Siib-section 1). It is usual to 
do this hy (Coupons af taehed to the wa-irant, each stating that 
the bearer is entitled to the dividend for a eerfain year or half 
year, or to the tirst., second, or third dividend deehii’ed, and in 
such case the beai'er of the coupon, aud not of the wari-ant, is 
entitled to the dividend. 

Subject to the i*egnlatioiis of the company, the hearer of a 
share warrant can return it to the company, and be i*e-entered 
upon the Hogister as a shareholder, the warrant being thereupon 
cancelled (Sub-section 8). 
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The Articles of Association should provide when' and upon 
what conditions the li older of a share warrant is to he treated as 
a member of the company or to give votes, and upon wliat 
lerms a lost or destroyed share warrant may be replaced. 
The Act, however (Section 37, Snb-section 4), declar(?s that 
the holding of share warrants shall not, be a (pialification for a 
directoi* or manager in cases wliere the Articles require any 
such qualification. 

On the issue of a share warrant a company must strike out 
of its .Register the name of the original iiolder of the shares or 
stock represented, and enter ])ai*ticulars as to the dat.c^ of issue 
of the warrant, and a statement of the sha,i*(‘s oi‘ stock represetited 
by it, distinguishing each sliare by its number (Section 37, 
Sub-s(‘ction 5). 

.Refoi-e a s]iar(! vvari*aiit is signed, sealed, oj- issued, it must be 
inqu'essed with a stani]) demoting the amount of duty witli which 
it is chargeable, the duty being thi-ec tnut‘s tlie amount- which 
would be cliargeal)le ou a decMl transferring tbe sliart* or shares 
01 * stock spec’ified iu the war*r'ant if th(‘ considei’ation foi* tlie 
transfer wei*e the nominal value of such slia.re or shares or stock 
(Stamp Acd, 1891, Schedule I ; finance (1909-10) Act, 1910, 
S(‘ctioii 7.‘» ; Riiiauce Act, 19*20, Section 3(>) : / c. wliatover 

the market value may be, tbe stamp duty is three ])()uuds ])er 
cent, oil the noiniiial value of the shares includerl in the warrant.^ 

Shai'C wairaiits can only be issu(*d in res])eet of sbai*es fully 
jiaid 11]). 14 iis foi’ni of aeeui*ity is not in grea,t fa vour in flngland, 
thoiigli very pojuilar in Fj'ance, (bminaiiy, and oth(*r fjiirojiean 
counti’ies. Tlie olqeidion fo them is that jf stolen there is very 
little cha-nce of I’ecovering the value of the shai’es ; for any ])erson 
who Inis bought tliem in gi^od fa-ith is (Uititled to keep theTii and 
receive tlie dividends,- and even a person in collusion with the 
thief may often snci^essfully retain thi'iii by defying tlie true 

owner to ])ruve the collnsion. On tbe other band, share wai*j*ants 
])ass very easily npon a sale, only needing to be hamled over, 

and are a useful foi’in of liocnineut if it is desirable fiom time 

to time to make a dejrosit of securities with hankers or brokers 

foi- an overilraft. / 

The old Table A did not, but the new 'J’abie A does, contain 
clauses as to the issue of share warrants. 


‘ “If a share warnuit is issued without lieini? duly Htarniied, the conipaiij issuiuk the 
Mime, iunl also every person who, at the tune when it is issued, is the luana^rnif: director 
or secretary, or other priiiciiml otiicer ot the company, shall incur a fine of fifty pounds" 
f Stamp Act, 1891, Section 107). 

2 Webb, Hale & Co. v. Alexandria Water Co., [1905J 93 L. T. 339 ; Rumball v. Metropolitan 
Bank. [1870] 2 Q. B. D. 194. 
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Private companies cannot take power to issue share warrants, 
and if they a(iopt Table A must negative the clauses relating to 
them, for there must be a restriction on the riglit of transfer (see 
page 5.*1, supra). 

Paymmnt ok TirK XoMixAO Amount ok Sharks and Issue ok 
K uiiiiY OR I’arti.v^ I’aii) Sharks. 

The fact of l)ecoming a inenibtM* of a com])any renders tlie 
person Jiable to contribute to its assets to the extent and in tlie 
manner prescribed by the Memorandum and Ai*ticles of Assotdation. 
Thus, in an Unlimited Com})any the nieinbei*s nre litible while 
the company is a going concern lo pa}^ to it the nominal amount 
of the shares (if any) ludd by them as and when called up, 
and upon a winding u]) to pay whatever amouni. is ne(;essary to 
satisfy the debts of the company and the costs f)f liquidation • ; 
but as far as j)()ssible all the members contribute I'afeably. In 
a Com])any Jjimited by (luarantee the members are liable wdiile 
the company is a going concern to ])ay to it tlu* amount of the 
shart\s (if any) held by them as and wdien callctl up, a,iid on 
a winding up they arc liable for aii}" balance of the amount of 
thei]’ sluu'cs unpaid, and, in a-dtlilion, the amount guaranteed hy 
them in the Meniorandnm of Association, if j‘e(pni*ed for the 
purpose of paying tlie delits of tin; company and the (^osts of 
liquidation, hut no nion* (Section 12d). In the (‘asc of a Company 
Limited by Shares each mendicr is liable to pay only the nominal 
amount of the sliares lield ly liiiu. 

In each of the above cases, until a liipiidatioii takes place, the 
amounts arc ]uiyabh* at the times and in the manner ])rcsci-ihed 
by the Articles of Association, Avhich almost invariably declare 
that so much as is not paid at tlie times lixed by the jirospcctns 
or agi’(;cmcnt to take sliares may be called up ly the dij-(*ctors 
as and when ibey think lit. Whatever amount lias not been 
previously called ii]) by the direetoj-s and paid to the com])any 
may he called up by the li(|uida.tor upon' a winding up, or when- 
ever he may sut)seqnently think tit (see Ihiok Jit., Chapter IV., 
infra)., and tliis, being a statutory jiower of the liquidator, cannot 
be taken away by the Articles or by contract. 

Cam-s on Shares. 

Mcmb(‘rs of a company are liable to pay up the nominal amount 
of their shares, l^cfojv li<]uidation the time and manner of payment 
are determined by the ag]*eement hetwH‘cn the company and tlie 
members, Avhich is usually, to some extent, tixed by tlie terms 

J This liability iittHCheM to a member of an TTiiliiniteb Comimny whether lie holds shares 
in it or not. 
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of the prospectus,^ and, so far as the matter is not one of express, 
agreement, depends upon the Articles of Association. Thus, 
subscribers to the Memorandum ai'e not liable to pay until calls 
are made,” nor until calls are made is thei-e any debt such 
jis will bi’iug a lien into operulion,*^ but persons who jvceive an 
allotnnuit upon the terms of a ])ros})e(*tus are liable to pay the 
amounts ])rescribcd upon ap])lication and allotment and any further 
instalments mentioned, the bahance (if any) depending upon the 
calls inade. Payments to be made under f.lio tej'ins of. the 
]u*osj)e(!tus ai‘0 not, however, ‘‘calls” for tlie ])urpose of giving 
the special ]*emedies as to ft»rfeitu]‘e and interest unless the 
Articles expressly so pi-ovide.^ 

In the absence of special conditions of allotment nothing is 
])ayable till a call is mad(;, and an arrangement^ that some 
shareholders shall hold theii* shai-es witdi nothing or only a 
small amount ])aid while others pn}^ moi*(^ is lawful (see 
Section d9j ; but in the ahsence of a s])ecial ])rovision for 
dilferent amounts being (*a,lled up on shares thei'e is pi'intd facie, 
by virtu<' of tln^ ordinaiy hiw of part nershij), an implied (condition 
of (‘([uahty bei-ween shai*eholdei‘s in a cc)m])any, and 'primd 
facu^ it is ini])r()])er to rnahc* a. call on s( me numibej's of a class 
of shai'cdiolders without malsing a. similar call on all nuunlxu'S of 
that class, •' and in the case of shares ott’ertai to the ]>u])lic for 
suhsi*ri|)! ion at h'ast five [)er cent, must b(‘ made payable on 
application (St'ct-ion 85, Sub-section .*>). ddie direct.oi’S must 
not favour themstdies in this matter wdthoiit the saiu'tion of 
the '‘company)* and a (Company cannot commence business until 
the directois have ])aid as much in respect of apjilication and 
allotment moneys as is jiayable by other members (Section 87, 
Sub-section 1 (/>)). 

^Vheu the shares in a company ai*e not, fully ])abl, the balance 
un])aid can be called up by a ju-oper authoi’ity at any time,' unless 
this is foj'bidden by the Articles or by a special resolution, 
and a membei* of the com[)any cannot escape from his liability to 
pay unless h(‘ shows that he has been wrongly made a member, and 
has come with all diligence to have his name iTunrivuMl from the 
llegister. It wdll not avail a membei* to show that the alTairs of the 

J A stuUiinoiit m the ])rospoi'tiis tlmt iu> calls me miticipa toil -w ill not ju-event calls being 
inmlo when rc(|innMl for the business of the couii»aii 3 ' (Accnlental liiHuiaiico Co. r. Tiuvi^, 
[iMOnJ 15 L. T. is::). 

' Alexnmlev r. Aiitoinutie 'I'l'lepbone Co., [lOOD] 2 Ch. .50. 

Russian Spmtl’s Patent Co., [IShs] 2 Cli. 132. 

♦ Ch’osskey ». Rank WhIps, A (liff. .‘114. 

s IVi Surj^ant, .T., in Galloviav r. Ifallt* Concerts Socict\ , - Ch. at page 28U ; 

Rritisli mnl Aiucnca Trustee ( 'oi poriitioii r. Coiippr, [ISDAJ App. Ch. nt page 117; Preston 
V. (Iraiul Collier Dock Co., [bSlO] 11 Sim J27. 

‘‘Alexander r. Auttuiiatic Telejihone (.'o., 
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company have been badly maiiae^ed, or that its property has been 
wasted : lie is still liable to pay any calls that are j’egiilarly made. 

The Act does not Kp(‘eify liow a call is to be made, and the manner 
of doinc- it must l)e determined l)y the Ai-ticles of Associaiion, and 
Section Ibl enables a company, if aiithoi-ised by its Articles, to make 
arran^ennmts foj* a dllTei'tmce between ih(‘ holders of shares in the 
amount, of cabs or the time foi* ])ayment, but in tlie absence 
of smdi a]] ai’j-angcnient cabs must be inadi* rateably on all 
shareholders.^ In the old 'rabh‘ A cabs are dealt with h}^ 
Clauses 4 to 7, and iji the new Table A by Clauses 12 to 17. 
^louey payabh? in pursuan(‘.e of tlie i*ei;*ulati(ms of the company 
is a specialty debt in En^^land and Ireland, ami accoi’diiif^-ly can 
be recovered at aiiy time witlim twenty \ eai s of the date of tbe 
call, (hills made in a winding n[> are not subject to tlie limitations 
contaiiK'd in tlie Articles ami will be dealt wntli in connection with 
wdndint** nj) (set* ivfia)\ liere only calls made wliile the coinpany 
is ciirrvintj on its business will bt* eonsult'red. 

lly Setdion 51) a. eonifiany may by sjx'cial resolution (b‘(da.re 
that any ])orti()n of its ea])ita,l not. alr(‘ady called u]) sliall not be 
capa/ble tif b(‘iii^‘ called ii]) exe(*])t in tbe event and lor flu* jiiirjiosc 
ot tbe eomjiany being' wound ii]). A ])rovision to tJiat (dTeet in 
ihn Aiticli'n does not by itself eonstitiite reserve capital, and tin* 
Ai'tich's can lie varied liy spt'cdal resolution making the amount , 
unpaid callable at any time” lint a similar jirovision dt'cljir'ed 
hy s}K‘cial resolution would aj>j)ear to bt* iri'cv tieablt*, and t*a])ital 
wdiieli tan only be called n]» in a. winding iqi cannot lie included 
in a elia-i'gt* given l»y dt*bent ni*(‘S tin nnealletl capital " 

'^I’abb* A provitlt'S that tbe dirt*ett)rs may fi'oin tinit* i.o tiim* make 
sueb calls upon tbe members* as tlit'v tliink tit, tlit* oltl ^J'ahlt* A 
rerpiiring t,w t’lity-tme, anti the new^ Talde A foiirtt'cn, days' notice tt) 
be given to tin* membt'rs, wdio ai'c then liabJt* tt> ])ay at tJie times 
appointt'd by the dirt*t*tt)rs ; l>ut if sueb notice is not. given to 
a member lit* can successfully tlefeiitl an actitm for the call,'' 
although be eaiiiiot take atl\antage of the fact that other iiieiiil)t*i‘s 
have not received notice.*’ Lbuler this oi* ft similar eJaiise a< call 
could only be matle by a ])roper' tpnirum of the tliivct ors, tluly 
appointetl and tiualitied, Imt it is jirovided by Setd.itm 74 that acts 
of direettu's or nrniagers sliall be valid notw'ithstaiiding that 
any defect in their a])pointment tir ([iialiticat ion may be afterw'ards 

1 See im^tf 1H5>. 

MiilloKoii i.NHtumHl In.sunnice Co., ( isin ] 1 t^i. UOt). 

=*H«rtlott /. MKvliiir riojierty t'n., - Ch. ‘JS. 

* NoU* that a r(.‘r,''()ii (otlicr Main a. suhhi’iihtM to Mi« Moinonnnluni) is not a iiK'Uiht'r 
until Ins inunf i-s t'nti*ro(l in tht^ Ue^osler It wouhl set^ni Mioiftoit* that until so entereil 
he cnTinot be sued tor a call. ^Watson r. Enlcs, 1 lsr>(Jj 2‘J Ilcav. 21H. 

Newrj' cV Eriiiiskillen ]biihMi.> i. Ediniindh [IHlsJ 2 Ex. 118. 
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discovered. This meiiris ihe subsequent discovtu’v of tlie defect, 
not of the facts ^iviu,«‘ rise to it.^ A call irregularly made can be 
confirmed at a meeting where thei'e is no irregularity.- Where 
the resolution mahing a call does not state the time and place 
of psyrnent the call cannot be enforced.'^ 

Clause 12 of the new Table A provides that no call shall 
exceed one fourth of the amount of the share, but this does not 
prevent two calls being made on the same day of the full amount 
if they are ])ayahle with a suflieient inte!*\al between them.^ 

The direcioi’s are the ])roper judges whether a call is necessary, 
and Coui’ts of La w will not intei*fere with their discreticni ^ unless it 
clearly appears tlnit the call is foj* an object not within the ])owers of 
the com])any.^'' Tht‘ ])Owers of the dii-ectors are, howevtn*, fiduciary, 
and inusl he used, not- for scjine ]>ui-pose of their own, hut for the 
henetit of the shaindiolders.^ They ai*e not, however, tiaistees for 
the creditors, and if tlu'v exerense theii* powei’s for the henefit 
of the com|)a,iiy the credit-ors cannot coni})lain.^ The directors 
must not make an\ ari’angcmieid. hy which other persons are liable 
Cor calls, but. th(‘y themselvi‘s are Jiot, unless the company knows 
of and sanctions tin* arrangement.'^ Nor must th(*y make calls on 
some of the sha.r(‘holders to the exclusion of othei's^^* uidc'ss ai'rangc- 
menls have h(‘en inadt*, under j)7'ovisions in the Art ieles in acco?*dance 
with Section od (‘uahling the com])any to Jiiake dih'cj'cnces het.ween 
the holders of shai-es in the amount of calls to hi* ])aid and the 
time of pa^ ment 

A call made after the d(‘ath of a menil)er is ])a>ah]e out of bis 
estatit*. ' ' 

if a nn'inhei* become bankrupt, the com]>any may ])rove, not, only 
tor* calls actually made, hut also for the estiiualed amount of futiu’e 
ca,lls^-; hut thii payment of a, dividend in the bankruptcy is 

M)h\\s()Ii r. Ali'icun CorisdlutaltMl I’o., (JHUH) 1 Cli. IJ ; Unl.isli Asl)(‘.stos ('o. i. 

|IW08| 2 (Ml The (VniiimiiK's (Muii^ids Afi. roiituiiis a similar pi oviHioii, hee 

I'haiiiH'll ( 'oUicridM 'I'nist, r. DiiMjr Kail\va,> (’o., [JOli) 2 I’h. 

' Austui’h Cttse, [ 1H71 | 21 1. T. 1>22. 

M'awlev X Co,, 12 CJi. D 2op. I'loin jia^ro IliCt it, a|)l)(•ar^ Mini, tlii.s doow not 

dopoud on till* Utiiis oI l.lio Ailu'los 

‘ UniVfiHal (’orpoiatioii i. HhuIil's, j Uhip] S. C. IIMI, ('ouil ol Si;s.s. 

Uailey i’. airkenlioMd dailvvay (Xj , [israij 12 ileav. IMIi , OdoKsa 'rrHin\\ayh r. Mfingl, 

( 1H7HJ H Ch. J). 2,lj. 

•^('oiist t. llaiTi.s, [ISJIJ Tutu. & R. I'.Ki , Nidiisoli i, Irving', 11H21J 2 ('oop. C. (!. 358. 

C'asc, I lH7aj 5 Ch. .559, S,\ kc.s* Caan, [ 1872J 13 Kq. 255. 

*' Cooli-’h Cu.sc, [JS78 1 p (’ll, I). .‘{22. 

Ak‘xandt*r r. Aiitoinatu' 'J’t'lcpluaie (’o., f lOfHp 2 Ch. 5(i. 

‘"Crnston r. (Hand (’ollu’r Hock Co., llHld] 11 Sim. 327. 

Now /orilaiid Oold Extraction Co. r, iVacock, [ IHlUj 1 Q B. 822. 

lie WciMahon, KnlUir r. McMahon, f IkOO] 1 ('h. 173. An einiiloye appoinled under the 
seal ot the coni[)ariy to take jiroceediu^fK in liiinkiiipn y on hclialt of the coiiqiany is 
an ollicer of the coinpanv within Sei-tion IHI of 'J'ho ]lankrii[)tcy Act, ilMl' (m re J. G, 
'ronikiiiB & Co., [Ulol I 1 K. U. 47(i). 
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Dot equivalent to payment, of the amount for whieli proof is 
made, and in the distribution of tlie Conipany^s assets the 
trustee in bankruptcy will only partici])ate on the footinj^ of 
what has actually been paid.^ 

WIkui shares are iransfeiTcd after a call has been made and 
before it is j)ai(l the liability is not transferi-ed t.o the transferee. ^ 
The cornf)any, howevei', can protect itself by I’efusintr to register the 
transfer until the call is paid, and it seems can make a fresh call in 
respect of the same amount as long as it is unpaid.*^ 

Chmse o of the old liable A ])rovides that a call shall be deemed 
to be made at the time the resolution of the directors is passed — not 
at the time when notice of the call is given, ddiere is no similar 
provision in the new Table A. 

Table A provides that calls in arrear shall bear intei’cst, and in 
special Arti(des it is usual to make this at a high ]-ate, so as, in 
fact, to f)e penal. Dtherwise it might be worth while to pay intei’cst 
on the calls in arj'ear, because tin; money r('(|uii‘pd was earning 
interest (dsewhere. Such an Article dot‘S not, however, apply to 
calls made in a liquidation 

Clause 7 of the old Table A and Clause 17 of the new 4'a,ble A 
(conformably with Seel ion of the Act} allow calls to be paid in 
advance, and an arrangement to be made for the advance payments 
to bear intei-est. 'riiis intei*est is a debt from the ('()in])M,n\ , and , 
must be ])a,id although there a.r(* no ])i’ofits oui of which liivjdends 
are payable but Cie shai'cUolders cannot ivcpiire I'lqiayment of 
the caj'ital before li(pii<lation ^ 'Prustees and otlu'rs often avail 
themselves of this provision; but it has some disadvantages: 
the share's are not readily sa,leable on the Stock Kxeha.nge unless 
a veiy huge numbeu’ of slnu'es are so jiaid u]) and a epiotation 
obtained, and money thus paid iij) cannot be rcfiaid except by the 
company going through the compli(*aled process m'ta'ssaiy for 
making a reduction of its cajn’taL^* Money so ])aid in a,dva.nce is 
repayable in a winding uj) before any moiuy paid up in 
pursuance of calls is i‘e])aitl to the membc'rs,'^ but is [lostjioned 
as I’cgai'ds capital to the claims of creditors '^ 


* West (’(Hist Ooltlf'u'lds, Linntoil , rjc pmlv Kowo, [lliOfl] 1 Cli. 1. 

Pfr Liiidley, L. J., m Taylor, l’lii1iii)s itiiti HickHnl'.s Ca.se, [1H117 j J (’h. at mwi. 

* New Ilnlki'.* KtjrHteiiiiff r. Uinult Oold Cn., [11)01.] Apj). Ca. l(»i> -u ease of ii call 

repeated after forleituie. Uiit if the iornier holder pHAs culls even after forlcitiiio this will 
relieve the piirehaser (llHiidt Gold 1^1 nnn^ C«)., 1 lUovj 2 (_’h. 41 )^). 

^ Welsh Flannel (k)., IlHlIS] 20 :f(J0. 

* Lock r. Queensltiiid JnveHlnietit and Tmiid Mortgafre Co., (IHDOj Aiiji. Cm. 401. 

* Lock r. Queensland Invostineiit and Jjand Moitj,'affe Co. lu 0. A,, [IHIMJJ 1 Oh. 397; 
London & Noithern SteMinshifi Co. r. Fanner, [UU-liJ W. N. 2lH); 111 L. T. 20i. 

7 Wakefield Uolhnjr Stock Co., |1H921 3 Ch. 16.'!. 

“Lxchaiijr? Drapery Co., [1H8H] 3« Ch. D. 371. 
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Arnuig’ements that monoy lent to tlie eonipaiiy or money to 
be })ai(l under a j^uai’antee siiall in the event of a winding up 
be ti’eated as paid in advaiiee of ealls are invalid and do not 
relievo the sbareholder from liability in the winding upd 

If a (Compromise between various classes of sbareholders is 
pro[)osed, those who have paid in advance oT (jails form a separate 
(jlass, of which a meeting should [)e separately called if the scheme 
afTects their position.- 

A course which is sormctimes ado[)tt!d is for a member to 
make an oi’dinary hjan to the company on the tei*ms that it is to 
be set off against any cjill made. This ])lan wnirks very well so long 
as the com])any is a going comjorn ; but if the company is wound up, 
the debt cannot he set off against calls made by the licpiidator,'^ and 
the shareholder will have io pay his calls aiid wait for a dividend 
upon his loan. 

Tile following form of resolution of directors making a call 
may be nsc‘d : — 

JlKSor.VKa — 'riwit a call of livt* sliiliiiiii'H p(*r simro bo iriado upon tlio niotnbors 
of tli(" coTiif)nny in rowpocl. of the jinionnl unpaid on thoir sluiroH, and that tho 
sanio 1)0 i)iiyablo on or l)ofi)i« tho day of at 

tho I'oyist ort'd oflico of tho company, nnd that all calls unpaid by that day 
ahall boar interest at the rate of l)or contnrn per annum from tho day 

when lh(' saino shall hocoino psiyablo until pa>mont. 

* If calls j-emnin nnjmid, th(‘ members liable slionld lie sued for 
the amount. “ Tlie duty ol direet(n*s when a (*all is made is to 
com])el every sliarebolder to ]>ay to the company the amonut 
due from liim iu respect of that ctill, ami they are guilty of a 
breacli of tbeir duty to the comjiany if they do not take all 
reasonahle means of enforcing tluit payment.”^ 'I’hev should 
(•(pially collect any interest jmyable on calls in arrear, but they 
arc not bound to waste money in suing a person who they believe 
cannot })ay. Any dividends btjcoming payabhj upon the shares of 
sneli membei-s should be retained by the co!n])any, and as fi last 
rcsoi-t (if the Aidicles give the power) the slnu’es should be 
forfeited. As Avill be seen where b\u-feitnj‘e is (jonsidered (page 
434, infra), this will not relieve the immibejs from liability to 
pay calls made prior to the forfeiture. 

]\1 i<;t hods o \<' J^a y m e n t F ( m S u a r k s . 

Rlia I'cbolders must pay for tbeir shares in money or money s 
worth— that is to say, in cash, (u* by goods, property, services, 
or some other valuable considf*^^^)!!. Vrimd facir the payment 

’ Uurpe's Case, [1S«S] 5 E)i. 420; Law CJar Iiisuraurc! Corporation, [1012] 1 Ch, 405. 

’■* United Providont Assurance (3o., [lOlOj \V. N. 100. 

> (^DHsell’w Case, flyOO] 1 (Oi. 62S; Biirire's Case, [1S«H] 6 E(j. 420. 

< Per Lord (^ranworth in Spackman r. Evans, [JHGN] L U. 3 H. L. at pajre ISO. 

H-B. 13 
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must })e made in casli, but a company may agree with a holder of 
shares to acce})t some otlier form of payment, or an existing debt 
may be set otf against n ])resent liability to pay calls ^ : in otlier 
words the liability may discliarged by payment, set-off, accord, 
and satisfaction, or any I’ch'ase that is not ultra vi/tfs. 

From the date when tin; Act of 18(57 came into force 
(the 1st vSeptember, 18(57) to the 31st December, 1900, the law 
was that all shares wej*c held subject to the payment of the whole 
amount in cash, unless otherwise determined by a contract made in 
writing a,nd filed with the llegisti-ar on or before the issue of such 
shares. But Section .‘53 of the Act of 1900 i-epealed Section 25 of 
the Act of ]8()7, whitdi contained that provision, anti enacted that 
no proceedings under the i*epealed section should b(j commenced aftei* 
the .‘list December, 1900. 1'lie elTect. of the repeal a])pea7‘s to be 
that the holder of shai’cs who before 1901 paid for them othei’wise 
than in cash cannot be sued for (‘alls mei'ely hecanse no contract 
has been filed. Ilut there may l)e oases where upon a distrihiition 
of surplus assets the old law is of importance, • for there is no 
})ro vision that the ])ayment in kind ])efore 1901 should be a valid 
paymenf. Relief can, however, still he obtained fi’oin (he (k>urt 
under the Act Of 1898.*’ I'he discussion of (he eifetd of Section 25 
of the Act of 18G7, whicli vva,s contained in ea,rli(*T* editions of this 
work, is omitted as of rare application, and a large (|iiantity ot^ 
case law becomes obsoltde. ^Phe sett-ion worked gieat injustice, 
and no one laments its repeal. 

Thv3 Act does not contain any ]>r()vision as to how payment 
otherwise than in cash may be agi'eed or determined. Seel ion 88, 
Sub-section 1 (/>), re()nli-t‘H a (k)mpaiiy^ Limited by Shares to lih‘ 
with the Itegistrar, “ in the case of shares allotted as fully or 
partly jiaitl uj) othei'vvise than in cash, a contract in writing 
constituting the title of the allottee to the allotment, together 
Avith any contract of sale, or for services or otliei* consideration in 
respect of which that allotment was made, such contracts being 
duly stamjied,” as well as “a retiii'ii stating the number and nominal 
amount of shares so allotted, t.lie extent to which tiny ai’e to be 
treated as paid up, and the coiisidei'ation foi* which they have been 
allotted,” and for defnult there is a ])enalty of tifty pounds a day; 
and Sub-section 2 recognises that the cordiact may not be in 
writing, and allows ])articulars (bearjng an etpiivaleiit stamp) to 


•See re E. J. Wrep#?, Limited, [ISiU] 1 Ch. at pa^^es R2U and 835. A release without 
payment in money or money 'n north, or on payment of less than the tull amount, would 
ho ultra vire». 

^ Me Bnitton and Burney, Limited, [1001] 1 Ch. G37, recofrniscs tliat this difliculty 
may arise. 

This Act 18 rejicaloil, but 'I’he Tntci firetntinu Art, IKhO, preserves its benefits in respect of 
matters occurring before its repeal in 1900 (Wilkinson Sword Co., [1913J W. N. 27). 
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be filed in place of a contract: this makes it clear that a written 
contract is not required. There still must be some contract which 
must constitute “ the title of the allottee ” : that is to say, a 
contract with a third party will not suffice, for this ^ivcs the 
allottee no title ; but a contmot to issue shares to a ])erson 
“or his nominees” and a nomination bv him will, it seems, suffice. 
The nomination has to be stamped, before execution, with six- 
pence as a letter of renunciation. It is to be observed, liowever, 
that there is no ])rovision that the amount of the shares shall be 
payable in cash in the absence of such a contract, so that failure to 
comply willi tlie Act may entail penalties, Imt not the very serious 
consequences to the allottee which resulted under the Act of 1867. 

If a liquidator finds that a contract for the allotment of shares 
lias md been st;imped und filed, it is his duty to stamp it at the 
expense of the com])any, and file it when stamped.^ 

1'hat ]>ayment in money's worth is sufiicient ])ayment was 
well established in re<>fai*d to cases before the Act of 1867,- 
and indeed ihe whole jmactice under that Act assumed 
that the transfer of propeidy was a ^ood payment if tlie 
(’ontract was duly made and filed. JilipiuHy, the extinguish- 
ment of a debt due from the com])any to the shareholder 
is paymeni,’^ and may be so treated even though no call has been 
.made and no debt is tlierefore ])resently due to ihe company.^ 
It is not material that the company has not eniered the pa^^ment 
in its books. ^ SiK^h a ]>ayment is, howevtjr, not “ ])ayment in 
cash,”^ though this is not now of much importance. Moreover, 
any circumstancres Ci’eating a set-off,^ or an agreement to i^ender 
services, as by becoming manager for five years, may be a good 
])ayment.^ “ li- is, however, t>bviously beyond the power of a 
lirnii-ed company to release a shai’idiolder fi-om his obligation 
Avithont payment in money t)r money’s woj’th. It cannot give 
fully paid shares for nothing a,nd jn-ccliide itself from requii-ing 
p.aynient of them in money oi* money's worth”; nor can a company 
depi-ive itself of its right to fuiiire payment in cash by agreeing 


^ In rr X Uoinpany, ^ Oh. t)2. , 

* DimniiKUHl’s Ca.se, ("KStMJj 1< Ch 171, PeH’M Case, 6 (.!h. 11 , Rnfrlan Ilall Colliery Co., 

[1870] .5 Ch. 31)0; .Ijrties'h Caise, (]87Il (5 C:ii. ; re E. J. Wragg, Limited, [1897] 1 Cli. at 
pages S.'J.'j, 837, and 838, 

■•Forbes and .Tudd’s Case, [1870] I Ch. 270, 272 ; Raglan Hall Colliery Co., [1870] 
Ch. ‘Am Mild 3.">G. 

■‘Jones Lloyd A Co., [1889] 11 Ch. I). I.v0. 

* Kent’s Case, [1888] 39 (’h. D. 269. 

* Spargo’s (Jiise. | 1873] 8 (.;h. 407, Luroctiue r. Beauchemm, [1807] App. Ca. 368. This 
isuiliced even under the Act of 1807. 

" lie Theatrical Trust, [1895] 1 Ch. 771. 

“ See re Eddystono Marino Insurance (’o., [1893] 3 Ch. 0. 
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to accept future payineulfi in some other way. It cannot sub- 
stitute an actit)Ti foi* the breach of a s])ecial agreement for a 
statutory action for nonpayment of calls.” ^ Thus an agreement 
to accept the supply of goods at a fiitni'c time against calls is 
not valid,” for that is to contract that future calls may be satisfied 
by damages ff)j- a breach of contract to KU])])ly the goods. But 
an agi’cenumt by the company to pay a sum of money at once 
for futui'c servi(rcs (c.f/. the erection of a building) and to satisfy 
tlie amount by an issue of fully paid shares may be good 
considei’ation for the issue of the fully paid shaT'cs.'^ 

The company canm)t by a contract make that which is not a 
good consi(hiratioTi in law a paytnent for shares. Thus past services 
for wliitdj the compa-ny was not liable to ])ay could not, free tlie 
shareliolder from liability even under a contra(*t to that effect‘d; 
and a contract to issue shares at. a discount --/.c. for a less sum 
than the whole nominal amount — is of no validity. But if the 
consideration is in kind the (hmrt will not impure vs'hether it was 
really of value equal to tlie nominal amount of the shares issued, 
unless tin* (jousideratiou was illusory oi* ])ermitt(‘d of an obvious 
money value ; hut the written contract goes very far to establish 
that the eonsidorat ion is not illusory even if there is mueli to 
point to its })eing excessive.'^ In fact, a company can agi'ce to 
purchase pi'operty and pay for sei'vices at any ])riee it think^^ 
proper, and may make the jiayment in shares, provideil tliat it 

does so honestly and not eolourahly, and has not been so inpiosed 
upon Jts to he entitled to repudiate the baigain.^ If it is desired 
to impugn the transaction, that must he done in an action to 
set it aside and not by seeking to ti*t‘at tlie shai*es as unjiaid 

(see cases in notes and '). The bargain must, however, 
repivseiit a r«*al valuation of the ]>roj)erty transferred as an 

equivalent for the shares issued, and an agreement made iu 
consideration of the transfer of a concession to allot to the 

transferor as fidly paid a }>ei'eentage of every future issue of 
shares is liad .so far as regards this yiroVisiou without the necessity 
of setting aside the whole bargain.'^ 

> f'f'r Linflloy, h, J., ni re E. 7. Wnij/ir, Jiiiniled, [1897J 1 Cli. Ht i>a^;e H20 , Pellatt’s 
Case, [isn?! 2 ('h. 5M2. 

2 rellatt'w [18(57] 2 (’h. 527; ex part- C'lark, ( 18(M)J 7 Kq. 550. 

“ Ganliier t\ Irodulf, [1012] 1 I'h. 7(H). 

* Sf*e r< Eddybtoiip Manuo IiiMiram-e Co., 11803] 3 (’li. 0. 

* See jaiije 108, mfrn. 

* Theatrical Trust, { 185)5] 1 Cli. 771 ; Almada and Tiiito (’(»., [1888] 38 Ch. J). at pa^^e 423; 

rr K. .1. Liuntod, [1807] 1 ('h. 7V»r», Uore^rum Gold .Miiiini^ Co. r. lloper, [1802] 

.\pp. tJa. 125. " Re Iniies A: (’o., [1003] 2 Ch. 25t. 

* Re K. .1. Limited, [1897] 1 (’h. 71K5; Eeh.x Ifadley A (U). v. Hadley, [1B97J 

7(} L. T. 101. 

« Hon;r Konj? and (’hiiia Gate Co. r, Glen [1014] 1 Ch. 527. 
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If a person has come under an obligation to take shares, either 
by signing the Memorandum or by agreement, he must pay for 
them in money or money’s worth, and cannot satisfy his liability 
by receiving an allotment of fully paid shares to Avhich some 
other person is entitled ^ ; but if he takes an assignment of a 
debt of the company to a third party, he can set that off against 
his liability to pay calls." 

If a Avinding iij) intervenes, a person who is liable for calls 
cannot set off against them a debt from the company to himself,’'^ 
and sliareholders should therefore bear in mind that future calls 
are not extinguished by an indebtedness of the com])any, for the 
set-oif will not ai’ise uniil the calls are made and ai“e presently 
payable. 

lly Section 8S “ a (contract in Avriting constituting the title 
of the allottee” to an allotment of fully or ])artly [)aid shares 
hm i\, consideration othei* than cash is to be tiled Avithin a 
month, as well as the contract for sale tVc. in respect of Avhich 
the allotment Avas made. Therefore the best course is to have 
the Contract exeiuited in duplicate, in order that one part may 
be registered and the other retained. Tlowevcj*, if the original is 
registered, a co[)y duly cei’tified by the Registrar or an Assistant 
Registrar will be received in evidence as of ecjual validity Avith 
•the original document (Section ‘24d, Sub-section 7). 

A contract made with a trustee for the company is not binding on 
the com{)any unless a now (iontract is made after in(‘orporation,‘^ and 
accordingly, although it was held under the Act of 18t)7 in Hartley’s 
(/ase*’’ (which, though discussed in the Pi’ivy Council,^’ has not been 
overruled) that a contract with a ti-ustee duly tiled was a sufficient 
protection, the authorities may recpiire the liling of a contract 
with the coiri])any itself. Under the Act ot 1867 it was essential 
that the contract should be complete, executed by both parties, and 
binding on theni,7 and neither executed as an escrow^ nor made with 
a non-existing l)ody.‘*^ It was not necessary under that Act to state 
in the contract the numbers of the shares allotted, hut it is very 

* Miyotti’K C'HHfi, 1 1H(>7J li Eq. 2.^8, Foi'Ikjb mid Jiidd’H ('HHe, [1H70J 5 (’li. 270; Ueniiel's 
Uasu, [1H07 J ITi AV. R. lOiAS, 10 L. 47o ; KraHer’s Cat-e, [IS/H J 2H L. T. J5S, 42 L. J. ('li. :m. 

“ Dent’s Case, [1^7.1] H (’h. 7l)H, 777 ; Ferrao's (’aae, [ IH74) 0 Ch. 45 ;j. ' 

2 He llarrow-ni-FuinesH Land I’itc. (\>., [I880J 14 Ch. D. -^UK). 

♦Northumberland Avtmiie Hotel Co., Ch. D. 10. A rCBolutioii ot the Hoard 

adoptin^^ the contract will not Bulllce (North Sydney InveHtuient Co. r. Hij^gins, [IHOO] 
App. {]a. 202). 

■■ Hartley’s Ciiho, [l87r)] 10 Ch. l.)7. 

•'See Smith r. Brown, App. Ca. f»U. 

7 New Kliorhardt Co , [1800] 42 (>h. D. 118; Smith r. Brown, [isSXiJ App. Ch. 014. 

Dalton Time Lock Co. r. Dalton, [1892] 00 L. T. 704. 

AriKlo-Colomal Syiuiicato, [ 1H91J Of) L. T. 847. 

10 K.i pnrfe Ford, [1885] 20 Ch. I). 152. 
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convenient to do so with a view to saving disputes and for the 
purpose of identifying the shares, and if a Stoelc Exchange quotation 
is desired it is obligatory to do so. 

A company cnrinot issue its shares at a discount, or agree to 
accent less than twenty shillings in the ])ouTid in ])ayTnent for 
thern,^ even if the shares already issued are unsaleable at par, 
for this is a reducth)n of the ca])ital of the company. The issue 
of debentures at a discount with a provision that they may be 
exchanged at par for fully paid shares is for this reason unlawful, 
for the shares would be issued at a discount,- and a company 
cannot issue l200 £1 shares in satisfaction of a debt of £100,'^ 

nor can it allot. 200 £1 shares for 10s. each in consideration of 
the allottee making a loan of £100 to the com])any, >^^l^h, 

as has been seefi (}>ago 19G, the Court will not inquiie 

into the value of j)roperty purchased for shai'cs unless it has 
an obvious money value. If a (iontract to issue shai’cs at 

a- discount has Ixien made the company cannot compel the other 
party to acxujpt the shares so as to come under a liability to pay 
the full amount in cash; that is to say, it can only (x.)mpel liini 
to fultil his contract, which is to take partly paid shares,'^ and 

even if he has accepted the sha-res the (X)mpany carvnot before 
liquidation compel him to pay tin* full amount of the shares 
yet if t.he shares Inive been aece[)t.ed and tlie sbai'elioldej' s iianie « 
entei’(‘(l in the company’s Ilegister, it cannot be removed, and 
h(‘ is liable iji a winding up at the instance of creditoi’s, or to 
adjust the i*ights of other menibers, to jiay for the shares in 
full, notwithstanding his agreement to take them at a discount.'' 
If before their name's are ent€*re(l on the Register of Memiiers 
the ivenjiuMits of the shares object, they cannot be placed on tlie 
Registei’; for they liavt; only agreed to take shares which ai-e 
fully or jiai'tially j)aid up, and those shares the comj>any is not 
able to give them ^ 

On the ])rinciple tlnit a company niay be estojiped from denying 
the t-i'uth of representations made by i\self or its agents, shares 
which are not in fact fully {»aid, but in res])ect of which a 
certificate is issue<l that they are fully paid, coming into the 

Oold Miuiu^ (’o. r. llopor, 1 181)2' App. Uh. 125; Altiiada and Tinto Ct)., 
38 ('h. 1). 41.'i. 

* Moseley t. Kolt'yfoutoiii Co., [IDPIJ 2 C’h. 108. 

* i?#- Fi. J. WnitT'f, Fjiniited, 1 CIj. at paj^e 8.31. 

.laiiie.s Pilkiii & Co., [1910] W. N. 112, 85 L. T. Ch. 318, 111 L. T. 073. 

^ Re MncDonuId, Sous & ('o., [ 1S91J 1 Cli. HI), 7 Rep. 322. Coiupare Aniot’s Case, [1887] 
3rt Ch. 1). 702. 

® Pioneers of MaslionnlRiid Syndicate, (1893] I Cli. 731. 

~ Rj' parte Saridys, 118891 42 Ch. D. 98, Wolton i. Saffory, [1897] App. Ca. 209; 
Pioneers of Mashorialaud Syndicate, [1893] 1 Ch. 731. 

* Re MacDonald, Sons & (k>., [1891] 1 Ch. 89, 7 Rep. 322. 
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hands of persons who are not aware that they were improperly 
issued, will be treated at^ if fully paid,^ and this even though 
they have subsequently been bonghl. bank by some person who 
knows all the facts"; and the t]*ansferet‘S of vendors’ shares the 
certificates of which did not state that tliey were fully paid, but 
wliicli were decla]*ed to be fully paid by a letter accompanying the 
certificates, escaped liability.'^ Even a director may be protected 
by a ccj'titicate, signed by himself, stating that the shares are 
fully paid if he acted in good faith. ^ If the cei'tificates bear 
upon them notice of the irregahi,i-ity, such as having the word 
■‘Bonus” ])riiited on them,'* or if tin* i‘eci})ieiit has knowledge of 
certain facts wiiich inform him that flic shai'es have not been 
pjiid for in cash, he remains lialile to ])ay the full amount. It 
is not enough that he miijlif. have or even onjjhf to have known 
that the slnii’cs w(‘re noi. fully paid if the C\)urt finds that in 
fact he did not.” 

Tt’ANSKKi: OK SlIAIMOS. 

’riie oi’iginal allotlee of the shar(‘S of a com])any remains 
pei'sonaHy entitled to l-he benetifs and subject to the obligations 
of the shares unlil he has got I’id of Ihem either (a) b}- transfer, 
(|{) by death or ba-nkruptcy, or ((J) by foi'feitiire oi' suiTcnder. 
I’he first two, which are commonly i*eferi’ed i-o as the Transfer 
•atid ^rransmission of Shares,” will now he dealt with. In case of 
ti'ansfer the tj’ansfei'ee takes the ])lace of the transferor, and in 
case of transmission the estates of the former holder takes his 
place as regards benefits and liabilities. 

One great distinction between a general partnership and a 
company is that in the formei' the ])ariners cannot, and in the 
latter the niembei's can, transfer their shares without the (umsent 
of their co-members, unless sjxadally forbiddtui by the Articles of 
Association.^ In the case of a limited ])artnei\ship the consent of 
the general })artners has to be obtained 

' T’arlmrv’s Cast’, (1HSK»| 1 (’h KM); Jlntish Knrrnois' Co., ] 1H7HJ 7 Cli. D. 6‘3y ; 

CoTit’(’ssu)nM 'rinsl, (iHlMlj 2 Ch. 7.57. 

- Kx pnrip SuTuiys, [lMHt)J 42 (Jli. D. 9H , rr New (Uiilo (toIU (’<)., [1S1)2J W. N. 193, 

«S L. T. 1.5 

» Jir MncDoiinM, Sons k Co.. ] 1S91J I (Mi. 89, 7 Ht’i». .322. / 

♦ Coasters, J^iinil.ed, | 1911 | 1 Ch. 80. 

Kdil vstoiie Manne Instiraiiee Co. No 2, [ISOl] W. N. 30; ex jxirfe Hloonionthnl, 
L1890J 2 Ch. 52.5 

®MnrkhHiu and Durter’s ('use, [ISOO] j Ch. 414. 

7 nioomeiithal v. Ford, [18971 Apr. Ca. 150, m whicli the House tif Lttrds came to 
a different conclusion on the facts from thnl nrrived at by the (Jourt of Ay>])eHl, but accepted 
the same view of the law. JiOrd Herschell’s jndjfmcnt j'lves a fine cximsition of the law 
of estop])el. 

* Weston’s ('rso, [1870] 4 (’h. 20, (Tilhert’R (’ase [1870] .5 (^h. 559, Henthnrn Mills 
Spinning Co., [1879] 11 Ch. I). 900, (’nwley & (^o., [1889] 42 (’h. 1). 209. 

®Tho Limited Partnerships Act, 1907, Section 6, Sub-section 5 (i). 
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Shai’es aj*e })ers()iijil property, and may be transferred in 
manner provided by tlie Articles of tl^e company (Section 22).^ 
Accordinjrly, if the Articles allow it, or if the company is 
governed by the regnlations contained in Table A (new or old), 
a transfer may la* made by an instrument not under seal,- differing 
in this from companies formed under tlie Companies Clauses Acts, 
which require tr^ansfers to bo by deed; but if the Articles i*equiro a 
transfei* to be by deed the directors cannot, waive the obligation.'* 
Tt is not unusual to pi'os(;ri]>e in the Articles the form of transfer, 
and if this is done the form must be followed in all essential 
matters ^ ; but if the Articles oidy say “ The following form 'inay 
be adopt, ed,” then any form may be used that includes the 
provisions sti])ulated by tlie Articles. The regulations in Table A, 
and the common form in Articles, [)i*escribe that the transfer 
must be signed by both the transferor and the transferee. 'Idiis 
is generally an essential jioint,, for unless the ti'ansferee has 
agreed to become a shareholder he ought not to be put upon 
the Register of Members ; but when omitted, if the transfcj* has 
been acted upon and recognised by the transfei'ee, it will be 
held to be effectual.^ The form in the old 'liable A did not, 
but the new Table A do(*s, requii'e a witness to attest the 
transfer of shanks: this should never be omitted in ]n*actice. 

The transfei'ee may be any pei'son capabh* of holding share's. . 
It sometimes ha,])j)eijs that a t-ransfcj' is made to a tii'in in its 
firm name, and, if accepted by the company and the iirm name 
entered in the Ri'gister of Meinliei's, the partnei's bei'ome 
individually membei's and liable tor calls ; but this is not 
a proper course to pursue, for the Act requires the names of the 
members to be entered in the Register, and also the company 
may be placed in diniculties, not knowing whether the Ihirtnership 
Articles authorise the taking of shares,'' noj' having knowledge 
of the persons who constitute the tirm. The comjiany should in 
such a case reijuire the transfer to ])e made to the partners in 
their individual names.” 


• A provisKiij in tin* Aiticlfs loi a coiupnlHorv tmiihlcr of shnioh ih not rpjnijftumt 
to the iiHturo of jicr-soTinl projicity nor obnoMonis to tin* rule Mf;Hin.st itciputinty (noiland'B 
Trustee r. Stnol llrotluns A Co., [IIIOIJ l Ch. 27Sl) , Plnllipw r. MiinutactuivrK Sccnnties Co., 
[1917J S« L. .1. Uh. :h).5, Jhi L. T. 21M>. 

Kx parte S«ir|'«*nt., 1187t'| 17 1C<|. 27;{ 

Murrny r. Mnsli, [187.11 U. R. U H. L. r»(). 

* The oiniHMion of the inldrosh of the transferor oi (he dcnotini^ mnnber of the slnvi'e, 
if both are kno\Mi to the direetorM iind tht‘re ran be no »inbipnit\, ik iimimterial and uill 
not invMlidHte a tninsfcr (UeUieby & Christopher, Liunted, ( IHOtJ 1 ('li. 8J.i). 

s Taiinne Co., [1HS4.J 2.1 Ch. J). 118; thmmnj'hiimo r. (hty of Glasgow Hank, [187»] 
4 App. Ca. 0‘)7. 

® WeikerHheiin’s Cusp, H Ch. 8:U , Durister’s Case, [1891] 3 Ch. 478. 

7Niemnnn r. Niemnnn, [1 hm9] 43 Ch. I) Ills. 

« Vapflmno AnthrHCite Collieries, [1019] W. N. 187. 
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Tlie usual procedure is for the seller of shares to cause a 
transfer to be prepared, although the ohligaiion is on the purchaser 
(see page 202, mfra, and tlie case cited in note ^ at foot hereof), and, 
having executed it, to liand it with the certificate of shares to the 
purchaser, who also executes the transfer and lodges it, with the 
certificate, at the company’s office, requesting that liis name may 
be entei’ed on the Register in place of the seller’s. If the certificate 
is for more shares than those sold, it is generally lodged by th(j 
seller with the company, and two new cerlificates are made out — 
one, in the name of the transferee, for the shares sold ; the othei’, 
in the mime of the transfei-oi*, for the balance. 

The effect of a transfer has been defined as follows : — “ The word 
‘ share ’ does not denote i-ights only — it dtnioles ohligal ions also ; 
and wdien a. rn ember transfers his share he Iransfci’s all liis I'ights and 
obligafhms as a shareholder as from the date of tlie tmiisfer. He 
does not tra.nsCer his rights to dividends oi* honnscs ah'cady declared, 
]ioi* (loc's he ti’ansfer liabilities in respect of calls already made ; but 
he transfers his rights to future payments and his liabilities to 
fiitnri* calls The comjiany will usually refuse to ])ass a ti’ansfer 
wher(^ there are un]>aid calls, and even if the ti-ansfei* is passed 
may, if the vendor fails to pay, make a fi’esh call for the amount 
unpaid on Uie transferei*.^ If, however, the ti*ansfei* is ])reei^ded by 
• U; contrat'i of sale, as in the case of ])nrehases im the Stock Mxidiaiige, 
the ])iii-(*haser is entitled as against tlie sdler to all dividends 
declarc‘d (and it would seem is also liable for all i;alls nnnh*) after 
the conti'act.” lii sales on tlie Stock Exchange made neai* the time 
of dTvidend the bargain usually expresses that the sale is either 
e.r (h'r. or vuvi dir,, generally written jc. d. and c. d. 

In tin' ti'ansfer the amount of the consideration must he stated 
and tlie disiinetive nunihers of tlie shares transferred, and the full 
names, iiddresses, and occuiiations of all the parties to the transfer 
should he given, hut the omission of tlie latter partieulars does not 
invalidate the ti’ansfcj* if tlie company has the means of snjiplying 
theni.'^ I’lie instrument must he hnprrs<ied with the proper stamp, 
showing the </d vaUnrtn conveyance duty,‘’ and foiwvarded to the 
company, with a reipiest that a new^ certificate may he prepared and 
issued to the traiislejve. The old certificate should accompany tin) 
instrument of transfer foj* the purpose of being cancelled ov 

* iVr Liinllo.v, L. .1., m 'I’rtylor, J’lnllips and Rirkanl’M ('awc', [J8l»7j 1 (^i. 30«. 

^ New llalkiM Eeratelinjf r. RHiidt Gold Miiiui^ Co., 1 11)01 j App. Ca. lO.j. 

‘ Ulark f. noitiorHliHui, 1 IH70J 4 Ex. 1). 21. 

* Lethe by & l-hribU)i)hor, Liiuited, [IDOJJ 1 Ch. HI a. 

‘ For Table ol Stamp Duties on TmnKleis of ShareK kbo Appendix H. If the fcraimfer is 
by w’ay of ^ift tbo duty is now cbari^reable on the viiliio of the property transferred, but 
if as security for a loan, or made on the npiiointment of new trustees, this new duty does 
nut attach (Finance (1900 -10) Act, 1910, Section 74, Sub-sections 1 andWb 
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destroyed, and a new certificate issued in its ])lace. Indeed, the 
AHicles usually provide tlmt unless the certificate is produced the 
transfer will not be passed (see new Talde A, Clause 20), and 
a company i-eceivin^ the })m‘chase money for shares the certificate 
for whicfi was, to the knowlodj^e of the dii-ectors, in the hands 
of a stranger, has been held liable to pay over the amount to 
the actual holdc]*, who was, in fad, niori^ai»ee of the shares.^ The 
stam]> duly must l)e paid within thirty days aftei* the transfer is 
first e\(‘cuted (Stamp Act, 1S91, Sedioji Ih), and the secietary of 
the company must see that it is correctly stain |)ed, or lie is liable 
to a ])enaltv <d' ten ])ounds.2 

If a transfer is not ]>i‘ope]‘ly stanijied the directors may and 
on^ht to refuse to jiass it, for it is in a form in whicdi it cannot 
be put in evidence,’^ but if it is jiassed, bt'in/^’ a])parently ])i-operly 
stani]K‘d, arid llie ti-ansf(‘ree is ret^isfered as the holder' of the 
shares an olijeetion taken snbseipieritly will not affcet the 
tr*ansfer('e's title'^ 

As a> u’enei'al rule tire obligation to j>r*e])a.ro the transfer is 
on the purchase]*,® and as between vendor and ])ui'cliasi'r the 
stamp duty is by eusbmi jiayable by the jinr'chasm*, and h}" 

the custom of the Stock Mxehange the purchase }n‘ice is 

payjiblc on tlie delivei'y of tin' tr*ansfer and certilicat(‘, and 
the vendor is entitl(‘d to keep the pur’clnise money, even though 
the tr'jinsfer* is subseriiient 1\ not jiassed by tlie dii‘ec-toi‘s of tlu‘ 

com jiaiiy,^’ for* tin* vendor* does not warrant that, the jiurehaser 
will he accejited. If the cert rlicatr* contains moi’c shares than 
those t i*ansler*i*ed, a “ eei'titieateil tr*ansfei* '’ — i.e. a tr*ansfer with 
a certilicalc iijion it that tlie eei’tilicafe lias been lodged with tlie 
eonijiany " is used in jilace of the certificate of sliaies (see jiUL'e 218, 
infra). 

Upon receipt of a ii-ansfia* tlie se(*i’eiary should tii*s( satisfy 
himself that thc‘ insti*unient is jirojiei-ly exeimted and l)eai*s the 
reijuisite sta.niji,'^ and is corr-eet. in otlier ])ar*tieiiJars, such as the 

^ liaiiitoi'd f. .IiiiiicN Keith mid niurkninii ('u , j llio.-i ] li (’li 117. 

“ “ Jt Hiiy jiei’MiM \> hose otticu it is to enrol, re^fistei , oi enter in or upon any rolls, books, 
or records iiny instminent ehiirffenblo with duty, enrols, registers, oi enteis any such 
instrument not bein*' duly Htiitni)e«l, lie shall incur a line of ten])omuls” (Starn]) Act, 1891, 
Section 17). it is su^'^a'sted that this is only it ho knows of the insulticionry of the 
Ktarn]), and it the Artich's do not rerjuiie that ilio transfer itsell should he registered 
It IS douhttul wliother these woids apply to an olticcr merely enteiiiifr the name of the 
transferee in the lie^^ister ot Mcniheis. The.se )ioints were raised, hut not decided, in 
Maynard /. Con.solidatcd Kent Collieries, [ l»(i;r] 2 K. Jl. 121. 

•’Maynard r. Consolidated Kent Collieries, [ UKKlj 2 K. 11. 121. 

^ Indo (diina Steam NaviKation Co., 119171 2 Cli. KKl. 

* Kirkett r. (*ow])er Colo.s, 11919] 3r» T. L. K. 298 

® London Founders’ Association r. tdarkc, f 1,888] 20 Q. li. D. 670. 

7 See notes ^ and •*, sii/)ra. In case ol trifts the ojnnion ot the Cominissioiiors should be 
obtained (Finanoe (1909 10) Act, 1910, Section 7i, Suh-sectiou 2). 
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jiggre^^a^e and distin(;tive numbers of tlie shares, and that the 
transferor is the registered holder of the sliai-es expressed to be 
transferred. This is the seeretary’s duty, and if lie is a resj)onHible 
person the directors are not personally liable if they accept his 
investigations as sufficient.^ 

Secition 92 i*e(]nires the company to have the new certificate 
complete and ready for delivery within two months after the 
rt?gistration of any transfer (see page 183, supra). 

Before issuing the new certificate to the transferee the secretary 
should, for the company’s protection, send some such notice as tlie 
following to the transferor: — 

Sir, — 1 liave to in form you tlnit an iiiHtnininnt of Lriiiisfcr, [)ur|»ortiiip;“ 
to 1)0 Kignod by yon, trariMforrin^ siiares in tins company 

t/O , lias been Iodj^(*d, and unlc'ss 1 lioiir from you 

to tbo contrary per return of post the said shares will in due coiirso be 
1 ef^iston’d in the name of the Lraiisferoe - 

If the transfer is executed under Ji powm* of attorney the 
secrofary should require jiroductiou of the jiowei*. Secretaries 
frecjuently I’otjuire a fee of half-a-crown for registering the 
power, but if the Articles do not expi’cssly aiithoj'ise such a 
charge there is no jnstincatioii for niakiiig it. 

Jf the transfer is in order, and no objection is received from 
the i*(*put.ed trMiisftn'or, the secretary should bring ih(‘ document 
before the directors at the next, hoard meeting. 

When brought before the board, if the shares arc not fully paid, 
it is. the business of the directors, wlu're they have power to 
refuse transfers, to see that tlie transferee is a pei-son cajiahle of 
Meeeptiiig the transfer and one who may reasonahly he exjiected 
to be able to })ay any calls tliat may be made. They slionld 
reject any transfei’ to an infant (see ])age 89, supra) or person 
known to be of unsound mind, but if the shares are fully paid 
and the traiisfei'oi’ is not indebted to tin? company, a tiansfer, 
j)ro])crly executed and stamped and iiuule to a competent person 
should be registered at once, except in cases Avliei’e the directors 
are empowered to i-eject transfei's to ]»ersons whom tliey do 
not ap[)rovc, and if not so registered the Chiurt will, upon 
application under Section 32, rectify the U-egistej*, if necessary 
treating this as done at the time when the direidors might to 
have done it, as, foi- instance, making the registration operate 
as if ell’ectcd before tlic liquidation, so as to relieve tlie transferor 

^ llixon V. KciiiiftWHy, | U)()0 J 1 Ch. h;w. 

“ Even the Bonding of tins nutico does not i)i’otect the coinpan.v ui ('asi* of their 
Hctmg’ upon a forced trarmfor (Barton r. Louilon and iVorth-Wewtern Rmhvay Co., [.1800] 
24 Q. B. D. 77). 
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from beiiJg placed on the list of contrihiitoi-iesd or to enable 
him to dissent from a scheme of i*econstruction,- or to relieve 
him fi-orn a call made after the transfer,'^ and ihe dii*ectors cannot 
by delaying registration enable the company to take a lien which 
would defeat the transfer. ‘ These re.sults follow from the pi‘inciple 
that the i‘ight to transfej- is implied by law excef)t in so far as 
it is expr(\ssly limited by the Articles. 

If tin* diivclors know that a transfer is made in breach of 
trust or in fi*and of a ])erson having equitable rights, they should 
not pass the transfer without notifying’ the 2)erson interested, and if 
they do j»ass the transfer they may come under a personal liability, 
althonjrh the com})any is not liable, beinj]^ pi'otecied by Section 27,'’ 
which forbids notices of trust being entej*ed in the Register. Where 
after e.\(‘cuting a traaisfei* one of the tj*ansfei‘ors gave the conqiany 
notice not to registei* it, hive, J., held that it Avas the directors’ 
duty to give the traiisfcj'or notiite that unless he took j)rocee(lings 
they wonid register the transfei*, and where they had not done so 
ordered the comj>any to register the transfer.^’ 

AVhere ft transfei* has been passed by mistake, and the transferee’s 
name entered in the Register*, this may be corrected ly the company, 
and the Register* amended." If the transfer*ee ])i*oves not to be 
a responsible person, the Court will not rectify the Register* by 
insei'ting his name, even though the board lias delayed for a long . 
time to make irniuiries.^ 

A shareholder has ^>/ /'//id faclv a. right to transfei* his shart‘s 
when and t-o whom he pleases, but this j*ight ina\' be limited by 
the Articles, and it is common to lind in the case of pai-tly paid 
shares a right lor* the directors to i-ejeet- ti*ansfei*s to persons 
wdioin they do not eonsider to be i*esj)onsible, and, even in the 
case of fully [raid shares, tj*a.risfers to ])ei*sons of whom they do 
not a.pjn-ovi* as being tit [/ersons to he members of the coinjrany. 
In private eorn jianies it is i*ei[Liii*ed that some sncli j*esl.i*i(;tion 
should be contained in the Aiti(*les, and it is not unusual to 
insert clauses in tlui Ai'tieles of such' a com])any reqrtiring a 
rnernher to oH'er his shar(‘s to his fellow members hefoi’e selling oj* 
transferi'ing to strangers. These restrictions aj*e valid, and tlie 
director*s have a duty to eonsider transfers brought before them 

* Nntioii's Case, 1 1S(MJJ ;r K< 1 . 77, Memo’s ('nst*, [lM70j W K«i. r)Ml) , Joiiil Stock Iliwcourit 
Co., I irtoii 1 4 (’ll. 7m), note. 

3 SiiHsex llnck (’o., [lUOl] 1 ('h. TiOrt. 

M'awley & Co., [ IKHOJ 42 Ch. I). 200. 

♦McArthur, hiinitoil, v. (tiilf Line, flOOOj S. 7.i2, Court of Senw. 

‘ Soi’it'to (ituieralf* r. 'I’m in ways llmoii, [ l88r>J 14 Q. H. I). 424. 

* Cruudy v. 1 1010] 1 Ch. 4U. 

' Amlerfeion’s Case, [1808] 8 fi(i. nOO, rj\ Tndo ('hiiia Steam Navijfation Co., [ 1017] 2 C'h. 100. 

* Shipman’s Case, [ 1HG8] 5 Eip 210. 
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in the lijt^ht of the powers conferred on them by the Ai’ticles. 

The Article must be construed strictly ; a jiower to refuse 
transfers does not entitle tlie directors to refuse to accept an 
executor wlio derives his title under the will of a deceased 
member, 1 or where new shares are beiii" issued to members with 
a ri^hl to renounce tlie shares in favour of a tliird part)’ to 

leFuse to acc.e]>t the person duly nominated.” 

If the dii'cetors hoiui fide exercise tlieir discretion to j’efuse a 
transfei* within the powers given to tliem, the Court will not over- 
ride tlieir decision, or even compel them to state their reasons,^ and 
this altlioiigh their power to refuse is limited to particular grounds.^ 
Tint if there is evidence that the directors have nol- pioperly 

}»errorined their duties or have acted fi'om inijiroper motives the 
(\)urt may conti-overt theii* discretion and order the i*egistration 
of the transfer.'^ If the directors’ jiower is exjiressial to be a 

right to i'('fuse to register a ti'ansfer to a jyei'son of whom they 
simll not aj)])rove their objection must be something personal to 
the transf(M*ee, for instance, that he cannot pay calls, or is a quarrel- 
some ])ei‘son, or is acting in the interests of a i*ival business, and 
if their refusal is on tbc ground of something wliiidi I'olates only 
to the transferor, such as that the transfer is made to increase 
his voting ])uwer, or is on the ground that the dii'ecdors desire that 
only members of a ])ai*t i(!ular family should be sbarebolders, or 
that there should not he a number of small holdings, this is an 
abuse of the power, and will be ovenddden by the Court.® The 
directors must not act upon undertakings or ])romiscs given to 
intending purchasers, hut must exercise an unfetlen*(l discretion.® 
d''he test of the CVuirt’s rigid- to interfere is whether the refusal of 
the directors to ])ass a transfer is upon grounds on which the power 
is given to the directoi’S. A refusal to allow a transfer to anyone 
at all would be evidence that the directors were abusing their 
])owcrs," unless the conijiany is known to the directors to be on 
the ])oint of suspending payment, when they may jirojierly reject 
all transfers."^ if a director refuses to attend a directoi's’ meeting 
to pass transfers and so makes it impossible to form a quorum, 

1 Beiitliiun Mills SpniTimjf ( Vmijniiiy, [1H70] 11 C'h. D. y()(). ^ 

“Pool Sliippmg Coiupiiiiy, [Ii)20] 1 CUi. 25J. 

^ Jix parte rcniiuy, S Ch. A-Wl. 

^('oalport Cbiiia Co., [lnyh] 2 (Ui. ‘14)4. 

’» Ur Boll Brothers, [1H9] 1 On L. T. 2-ir>; Beile Steam Shipping C<>., [IW/J 1 Oh. 123. In 
the latter Serutton, B. .1,, ilisscnted and expressed disapproval of some of the state- 

nicnta of (!hitty, .1., in Bell Brothers. 

*' Clark r. Workmiiii, l"1020 j 1 I R. 107, 

"Loudon, Hinmuphiiin &c. Batik, [ISO-i] 34 Beav. Poole v. Middleton, [1861] 29 

Ueav. OtO; Robinson r. Chartered Bank, | IsOSJ 1 E(j. 32; ex parte Penney, [1873] 8 Ch. 44fl. 

« Alexander Mitchell’s Case, [1879] i App. Cn. 548 Nelson Mitchell r. City of Glasgow 
Bank, [ 1879 4 App. Ca. 024. 
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tlie Court, on beinp;- satisfied that the transfers would be passed 
if a nieetinp; was bold, will rectify the Rei»ister.^ The fact tbat 
the transferee is already a member of the eom])any does not 
pivvenl tlie directors from refusing to pass a transfer to him 
of further shares.- Shares are frequently acquired with a view 
to obtaining the (‘ontrol of the company ; jn’imd fncio thei’C is no 
objection to such a course, Ijiit it has been lield in Tixdand that the 
transfer of a controlling interest is not a nnitter of mere intemal 
management and may in a ju-oper ease he restrained ■' 

The ])ower to reject transfers is a trust to he exei'cised for 
the benefit of the coni])any^; and if the Ai-ticles give the coinpany 
a lien on the shares of meinhei's indebted to it, the diivctors 
should refuse to I’C'gister a ti*ausfei* of shai'es suhj(‘ct to the 
lien till the debt is ])aid : otherwise the coni])any loses its 
8ccuT‘ity.‘‘ 

If the Artielcs aiv silent, however, the directors cannot i-efuse to 
regjstei* a transfer, and tlie directoj‘s themselves have the same right 
as other members to trausfei* their shares even with the object 
of (‘scaping lial)ility,<^ subject to hecoiniiig dis(]ua lified if tlu'y do 
not retain siifiieient shares. When thei-e is no expj-ess power of 
rej(‘etion the fat’.t that the transfer(‘e of fully paid sliares is 
baiihrupt, so that the sliai*es will pass to his tiaistee, is not alone 
Kuflieient cause foi- r(‘j(‘etiiig a. transfer,'^ nor th(‘ fact that tlie, 
transfer is made with an indire(‘t motive, as to imaease the voting 
])ower of the transfei or-,^ or even if it laj made to a pa-up(ir 
with a. view of the trausferoi* escaping further llabiliiy upon his 
shares, or is made to a ])t'rson of small means as trustee foi* the 
I'cal imrchaser^*’ ; hut in the Slaimaii(‘S a transfer to a ])aii])er is 
forbnideii and treated as fraudulent.** 

If, however, a transfer is only colourable,^- or is made with 
some reservation of i-ights to oi* liabilities by the transfei-or,^^ 

' (’oiml Viii7iih.li (’()., I 11117 1 ('h. .'1151. 

’MliiMiii Norlli Milling; (’o , [I'.iOSl] 1 Ir. I{. I7li.' 

''{’linU r. Woikiimii, [11)20! 1 I. K. 107. 

* Ucmmtt’H (’nsc, [ IH.-i-lj T)<* (J. M, A (1. 2Ht. 
liMiik of Africa r Salishurv Co., [185)2 j App. Ch. 281. 

MUlbcrt’s ('asc, [1870] .") Ch. hTA) , Cawley A ('n., [IH.SOJ 42 (‘h. I). 201). 

" Sunmi r. KiifrliHh mid Coloiiial I'rodiiee f’o., [ 1002 j 2 C'li. 002 

► MolTutt r. Farquliar, [1878] 7 (Ui. D. ,'>5)1. 

*'I)(* (’ane, f ISODJ j, |)c (i. & . 1 . .04* , Re*!:. Lmubouni Valle.^ Railway, [1888] 

22 Q IJ. I) ICO, Master.',’ Case, [1872] 7 Cli. 21)*. 

10 Kin*r s Chho, [1871 j C Ch. 11)0; Masstn and (’ase, [1007] 1 Ch. .082. 

)> StaiinaiiGS Act, 1800, Sectuai 30 

llyani’R Case, [isooj 1 Do (5. V. & J. 70; Diid<rH Case, [1801] 3 De C. F. A J. 207. 
Ihittie'H Case, [1H70J 30 L. J. Ch. 301 ; Clnnnoek’s Case. [18(50] Joh. 714. 



TRANSFER OF SHARES. 


207 


ifc can bo refused or subsequently set aside as void, as may be 
done if the transfer is to a ])erson not capable of accepting^ it : 
e.g. an infant.^ Equally, if the directors, having power to refuse 
a transfer, liavo been imposed upon, and so induced to accept 
the transferee as a shareholder, the transfer* can subsequently 
be set aside, and the name of the transferor restored to the 
list of contributories.” A misdescription of the irjiiisferee is, 
however*, unimportant if the (lii*ectors have no ])ower to reject 
transfei’s.’^ 

The i*ight of a sliar*eholder to transfer his sliar*es and the 
occasions when a ti*ansfei* can be set aside have recently been 
discussed at lengtli in the Cour*t of Appeal and the following 
[u*opositions laid down‘d : — ‘‘ ^I'ho regulations of tlie (ioinpany may 
im])ose fettei-s upon the r*iglit of tr*ansfcr*. In the absence of 
i*estrictious in the Articles, a shar*cholder has, by virhie of the 
Statute (Section 22), the right to tr*ansfer his shares, without the 
consent of anybody, to any ti*ansferee, even though he be a man 
of straw, jrrovided it is a bond fujr t i*a,nsaction in the sense tliat it 
is an out-and-out disposal of the property, without retaining any 
interest in the shares. . . . . [n the absence of r*esti*ictions it 

IS competent to a transferor, notwithstanding that the company is 
/a to coinjxd registi*aiion of a tr*ansfer to a transfei’ee . . . . 

not corn])etent to meet the unpaid liability on the sliai*es, even if 
tlio tr'ansfer* be for* the exj)i*ess j)ur[)Ose of relit'viug the tr*ansferor 
from liability.” In the sam(‘ case the following rules are laid down"^ : — 
A ti*ansfer may be set aside, even though the dij*ectoi*s have no 
])owet* to reject, when it is not an out-and-out transfer, i*eserving 
to the transferor no benetieial right to the shares, direct or indirect. 
\Vhether the transfei* is of this clnira(;ter is a fpieslioii of fact.® 
Tlie iransfej* cannot lie impugned merely on the ground that 
the traiisfcior agrees to indemnify the transferee in whole or 
111 part oj* to pay him for accepting the transfer," or on the 
gr*()UMd that as between tlie ti*au.sfei*oi* aud the ti’ansfei'ce tlio latter 
may have some ecpiity {c.g. on the ground of misrepresentation) 
to have the transaetion set aside, foi* the li([uidator cannot avail 
liimsidf of this.^ 

1 CurtiK’ft (‘HRe, [IHOH] 0 K(i. , AVeslcjii’s Cumc, [IKToJ 5 (!li. (114. 

- Pavue's (5aae, [18(111] 9 10(j 22M , ex parte KiiiLrcii, [1870 ] 5 ('h.!>5; Discoverert*’ Fiuanco 
(.'orporotxm, Liiifllar’ts (.'awe, [UMO] 1 C'li. lUO. 

^ IIimIioc'h Case, [1872] 7 C'li. 21M}, iM>(.e , Ilattift’h (*ahc, [1870] .11) L. J. Cli. .’lOl. 

* Discoverers’ Finance (^irporation, Iniullar's ('abP, [1010] 1 Oh. 310. 

* See Weston’s Case, [18(18] L. R. 4 Oh. 20, 27. 

See Diseoverers* Finance Corporation, [lOlOj 1 ('h. 318. 

’ IhtiL, pa^e 310. 

* Jbid,, pa^je 321, ilisapprovin^; u contrary o])inum of Parker, J., in the same company’s 
oasc, [1008] 1 (Jh. 141. 
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Tf, however, the Articles contain a clause empowering the 
directors to reject a transferee of whom they do not approve, “the 
transferor cannot esc«})e liability if he has actually by falsehood, 
or passively by concealment, induced the directors to pass and 
register a transfer (even though it ])e an out-and-out transfer) 
whicli if he had not so de(*eived or concealed they would have 
refused to r(*gister. Hci’e, again, tin* (piestion is one of fact. It is 
not suflicient to show that the transferee’s address was iiu'orrect, or 
that the descii])tion of his occn])ation was not accurate, oi* the like. 
The (k)nrt must ari-ive at the conclusion that thei'cfrom I’csnlted 
such a stafe of things as that if the dii'ectors had known the truth 
they would not have registered the transfci-.”^ Thus to describe 
a man in humble cii'cuinstaiK^es as “gentleman’’ is not- a suflicient 
badge of fi-aud." 

Thei’c is a third class of case*, namely, where “ a transferor 
has obtained the advantage of executing and registering his 
transfer to a man of straw u}>on an op])oi*tunity ohtaiiu'd by 
him fraudulently or in brejudi of sonn^ duly which he owed to 
the corporation”'^: e.q. by ])i-ocuriug the ])ostp()nement of the 
winding up so as to enable him t.o put his ti*ansfer through, 
or inducing the directors to ])ass his transfer in bi‘(‘atdi of tlieii- 
duty. In such a- case also the ti'ansfer nniy be 8(‘t aside. 

Sometimes the oi'iginal Articles contain provisions that in^ 
cei’tain cii'ciiinstances a niember may be recpiii-ed to sell his shares 
at a pi'lce fixed in tlio manner set- out in the Ai'ticles ; tlies(‘ 
provisions ai'C valid and can be enforced.^ Sometinu's when there 
is no such Article* the company ])j'oposes by special resolution to 
adopt a new Article ini])osing the obligation in (piestion. Whether 
such a-n alt (‘ration in t-he Ai'ticles is lawful dc])(‘nds on the 
cii*ciimst-anc(*s. ddie new Article will be valid if tin* ])ro[>osal is 
made bond for the benelit of the company as a- whole, but not 
if it is ]>ro])osed foj* the benefit of the majority only or is other- 
wise not ]mt forward in good faith for the benelit of the comjia-ny.*’’ 
^riie cases aie discussed at jiage 47, snpia. 

Upon a sale of shares the seller is only bound to execute 
a ]iroper transfer and deliver it with the share cei'tilicate to the 
purchaser, lie does not wari-ant that the company will accejit the 


1 Difecoverons' Finmicc Corpomtion, 1 liUO] 1 c:h. at paf^o 

- W. W. U illiarus’ Caso, [lM7r»] 1 Ch. 570; MastiM-.s’ Case, [1872] 7 Ch. 204. 

•Discoverers’ Finance Uoriun-atjon, [lOlOj 1 t’li. at ;122 , (jillicrt’s Case, [1870] 

6 Ch. 650. 

* Uorlaml’8 'rnistoe r. Steel Urothers & (’«)., [1001] 1 (’h. 270 (nrIo on bankruptcy of a 
mcmlHu), I’liillip.s / Maiintactuiers SccurOics, [1017] IIG L. T. 200 (sale by niember 
infrinjfin^^ trade reuridHtions), 

* Sidobottom r. Korshaw, Lceso &, Co., [1020] 1 C’h. 154, Ibown t. Mritisli Abrasive Wheel 
Co , [1010] 1 Ch. 200; Daferi ’J’lnplate Co. r. Llanelly Sleel Co., [1020] 2 C’h. 124. 
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transferee. 1 If after a sale of sliares the directors, acting within 
tlieir powers, refuse to pass the transfer, the transferor remains on 
the Register, and is liable to be put on the list of contributories 
in a winding up,” but he is a trustee foi* the transferee of all 
benefits and must collect and ])ay over to him the dividends 
ns they accrue.'^ Where a vendor pni-portcd to sell shares by their 
distinctive numbers and the company issued certificates bearing those 
numb(M\s, but sliares with those numbers were already registered 
in the names of third jiarf.ies, if. was held tiint thei“e was 
a total failure of consideration, and the pui'chaser could recover 
the ])ui*chase money from flie vendor.^ 

If a shareholder transfers slnires to a jkm-soii without his know'- 
ledge or authoritN","* or to a pei*son who eunnot ac^eept (as to an 
infiint or lunatic),^ the fiunsferor reimiins liable, and liis name 
may be restored to tlie Regisier if it Inis been removed; so if 
flic tiunsfei* is made with th(» knowledge of the transferor to a 
trusf(‘(‘ for the eompany,^ but not if the transferor was ignorant 
fhat the transferee uns accejifing the ti*ansfer for the eompany.*^ 
The ])ersons who have accepted transfei’s of ])arily juiid shares 
])arehase(l by fh<; c()ni[>any may, howcviu*, be made liable, for 
<bey have taken the shares with the liability atfaebing.^ 

"riie eom])any usually retui-ns a rejeetod transfer with a notice 
of its rojeidion, hut unless the Artieh^s direct this to be done 
tln*re is no obligalioii io do so on tlie compa,ny, a, ml silence does 
not amoniit to ac(|uiesceuee in the transfer. 

If the directors, acting to the best of tbeii’ judgment, apjirove 
a trausl'ei’, tluw will not be j'esjioiisibie for any loss which may 
aa’ise from admitting an unsubstantial sliarebohler.^^ Jf th(*y acted 
collusively with the person seeking to esitape, it would be otliorwise. 

Articles of jirivate companies frequently contain clauses 
re(| airing the member’s desii*ing to make a sale to offer tlieir 
shares in the first iiistarice to other members, sometimes even 
fixing the ]U‘ice. Such ]n-ovi.sioiis are valid, and cannot be 


^ Skmiior y. (Illy of tjoiidoii Murme (’orporatioii, l’l8Sr>J 1 1* Q. U. ]>. HH2. 

■’ Addison’s tW, [1H7()J 5 ('h. liSU , Syiooii’s I’hso, llM70j o (Mi. 59H, Hell’s (Jasc, [187UJ 

4 A PI), (’n. r)(5:i. 

'* SteveiiHoii r. Wilson, [ 11)07 J S. (;. 11.."), (Joiii't of Sess. ^ 

MM)iU r. Howe, [lOODj 21) T. L. U. 10. 

* lIeii(‘H.S(>\ 's HxccMdors’ c.'mso, [isHll 2 Mac. A' O. 201 ; t’livlniell’s ('u.so, [lH7l'j' 9 Ch.'OOl. 
(Mirli.s’s ('ns(', [180SJ 0 Eip 455; Wilson’s I’lise, [ISODJ 8 F(j. 210; VVoston's Case, [1870J 

5 Ch. Oil 

“ Addison's Case, [1870] 5 CMi. 291, (Voss’s ('aso, [1809] 28 L. M’. Cli. 58.3. 

** Jessop's (.’use, I 1H.58] 2 l)e (». & J. OJlM; Nicliol’s Case, [18.58] 3 L)e (t. & J. .387; Clrady’s 
Case, [180.3] 3 Uo (.4. J. ik S. -IHS. 

’*(‘ree i. Sonierviul, [ 1879] 4 Apj). C'a. (418. 

*0 (Tustiird’s Case, 1 1808 ] 8 10((. -Wm. 

“ Faurt) Electric Accnniuliitor C'o., [1889] 10 (lb. D. Ill , CMiappell’s Case, [1871] 0 Ch. 902. 
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impeaclietl by tlie trustee in bankruptcy of a member as a contra- 
vention of his rij'hts or as infririfi^ing the rule against per])etnities, 
but will be enforced by the Coiii-ts.^ Moreover, in sucli a ease 
a sham offer to the other members will not suffice: r.q. where 
a man offered his shures to his co-niernbei’s at £S0, but con- 
temporaneously sold them to a friend at £11, the Court of 
Appeal (in an unre[)orted case) held - that he had not complied 
with the })rovisions of the Ai-licles of Association. 

The instruments of transfer should be numbei-ed in constM-utive 
order, and a rec'OJ’d of tlniii* numbers and d;M-i‘S made in the 
lleijcister of Membci’s Jij^“aiust the names of the transferors. They 
should be i-etained by the company as evidence of the ti’ansaction 
and of the tiansferees having undm-taken to be bound by the 
regulations of the com])any, of which the com])a-ny may at any 
time have to give ])i*oof. A convenient method of kee])ing the 
instruments of transfer is to gum the edge and fasten them in 
a “ guaj*d book.” 

It frecjueiitly hap])ens that a, tj-ansf<;r of shares takes place l)y 
way of gift (as, foi* instance, from a husband to his wife, or fj'orn 
a father to his children) without any money actuall\ j)asHing. 
Ill such cases a formal instrurmmt of transfei* must be executed 
by the parties bcfoj*e the ti'ansaction can be registered, and a 
“nominal consideration” (say ten shillings) insei’led in the instru- 
ment which must, howeviu*, now be impressed witli an ad rahavm 
stamp upon the value of the shares (Finance (l!M)l) 10) Act, lOlU, 
Section 74). 

A transfer in blank (i.o. whei'o the name of the transfei-ee is 
not tilled in) is frecpiently given when the intention is to give a. 
chai'ge or mortgage n[)on the shares, or for other j)nj-poses. In 
these circumstances, wliere the i^egulations do not it'cpiire that tin? 
transfer shall b(^ by deed, thei'c is an implied authoiit.y to tlie 
person receiving the transfei* to till in his own name or that of his 
nominee when the ]n*of)er tinu* comes, ^ and an obligation on the 
transferor to do nothing to hinder tlie* completion of the title of 
the jierson whose name is inserted as transferee.’ Hut if the 
holder improperly tills in his own name or that- of another, the 
title to the shares does not })ass ; and eipially if he hands the 
transfer still in blank to another, who tills it u]), that other only 

1 Ho! land’s Triistoe r. Stool Brotljors & Co., 1 11)01 J 1 (’h. 279 ; Altorno.v-Ooneral uf 
Ireland r. Jameson, [iim] 2 Ir. M., K. H. 1). (U-i. 

* On the same i)rinciiilcs as ^niidod the Oourt in Manohesfer Sliij) Canal Co. r. 
Manchester Race Course Co., | IDOl ] 2 (’h. 37. 

’Such triinsfors aro fully disoussoil in Fiy r. Smelhc, [1912] :i K. U. ‘Jm 2, mid in ('olonial 
Bank r. Cady, [1H9()] 15 Arp. ('a. 207. 

* Ex pnrfe Sar^ifont, flH7tJ 17 Eti. 273-, France r. Clark, [iHS+j 20 Ch. P. 257. 

* Hooper r. Herts, f lUOnj 1 ('h. 544), 
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has the rights which the first holder would have had: i.e. if the 
first holder be a mortgagee, tlie subsequent holder can only claim 
a mortgage on the shares ; for, liaving received the transfer in 
blank, he has i*eason to believe that an absolute sale bad not 
been madc,^ and this is equally the case if he had any other 
reason for knowing or believing that the shares were not ])roperly 
transfei'rcd.2 Whc'ro a transfei* in blank has been used for 
effecting a transfer in the manner originally infended the 
transferor will not be allowed to set np a technical objection 
{(‘ij. as lo the filling in of the consideration) to defeat the 
object foi- which he gave the transfer.^ 

On the othei’ hand, if the holder i-eeeived the shares upon 
a transfer which had been filled nj> a])})a,rently in due order, and 
took tliein for value without any notice of fraud or irregularity, 
and eoinpleted his title by regisiiution, or by putting In’niself in 
a< j)oKitioTi lo recjuire iminediaf(‘ r(*gistj’at ion, Jiis title is valid 
even against tlie p(*rson defi’aiuled ' ; but until ilie title of ibe 
purchaser is thus eoin])leted that (»f the fi*ue owner pi'evails.’’ 

Where an owner of shares hands the certificates and a blank 
ira,nsfer to another for the ynirpose of enabling that othei* to raise 
money upon fhein, he will l)o bound by the acts of bis agent even 
though they exceed liis actual autbority, for the lender will not 
he deemed to have notice of t-lio lirnifation of autlioT*ity and may 
act on the assumption that it is unlimited^'; but if the owner 
de})osits liis eertifieales with a. blank transhu* by way of security 
for a loan tlie huidei* is not an agetit, and though he can transfei* 
all the title he has (/c. the henelit of the charge for the amount 
of his advan(*e) he ea.iinot give any greater title. ^ 

A ti'ansfer in lilank is not a complete security to tlu' holder. 
Tf the transf(‘r is by deed any subsequent alteration of or addition 
to the deed i*enders it void as a deed,^ unless f ln‘ alteration or addition 
is made in ]nii*snance of an authority nndei* siai.l. It is no doubt still 
evidence of an agreement to transfer, and so gives the transferee 


^ F'rnnce r. ('lurk, flHN-4.1 (Ui. O, , Williaiiifs r. ('oionml Hank, flHHH' 38 Ch. I). 38ft ; 
Fov Atartiii, [IHHSI W. N. :ir,, r4 J. Cli. 47:i 

2 Shpftiplil V. T^oimIoh .Joint. Sloclx. liaiik, [IHSHJ i:i App ('a. .'133; Is'anney r. Morgan,' 
[1888] 37 (*1 j. I). 3 At.. 

Intlo ('Inna SIohtii Navipiilion ('o., [llllTl 2 (*li. 1(H>. 

♦ SoPii't.r (UMirmlo r. Walkt'i, | ISHOl 11 Apj). (’a. *20, Sheinnld r. Loudon Joint Stock Hank, 

ilHSH] 13 App. Ca. at jiuiro Sin, ('olonial Hank r. licpwoitli, [J887J 30 rii. D 3C. 

5 Ireland v. Hart, [ 11)02 J 1 ('h. .*>22. 

'•Fry i’. Smellic, [1012) 3 K. TJ. 2S2 ; Hrocklesby r. Teui]icrance Budding Society, 
[IHO.IJ Ai)[>. ('a. 173, Biiiiirici v. Webster, [1002) 2 Cb. 203. 

' France r. ('lark, [1881 1 2t’» Ch, I). 2."i7; I’owell r. London and Provincial Bank, [18t)3j 

2 C'h. 5.">r>. 

Poivcll r. London and I’rovjnc-ial Bank, [1803] 2 ('h. France v. Clark, [1884J 20 

Ch. 1). 267. 

14 * 
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an equitable title, but until tbe transferee lias completed bis legal 
title any person liaving an eai-lier or better equity can enforce it.^ 
Notice to the company of an incomplete deed does not perfect the 
transferee’s title so Jis to make it prevail over that of a person 
having a ])i'ior equity, for the company is precluded by Section 27 
from taking not.i(;e of trusts.- Kven when a deed is not required, 
it appears that if the oi*igirial transfei*or died, the authority to fill 
in the blanks would bo at an end,** although no doubt an equity 
would subsist to e<)m])el the executors to give cfFect to the 
contract ; and if the I i-ansferor, in fraud of the first transferee, 
exeeut(‘s another transfer to a thii'd person, who gets this deed 
registered, the hittei‘’s title prevails ; but the company, if it has 
notice of the earlier ti’ansfer, should not register the latter.^ In 
such a. cjise it should give notice to the res]>tictive transfei*ees, 
and i*e(jnin‘ them to obtain a decision from the Court upon their 
rights. 

In the case of colonial and foi*eigii companies the form of 
transfer is often pi’inted on the back of the certificate, and this 
being executed in bhink is handed about as if the do(*ument were 
a share warrant to beai*er. 'Fliis Inis the desired elTect, as is 
fully discussed in Stern ?*. Hegina,** setting out the etTect of the 
Colonial Hank v. Cady.^ The j*egisfer(‘d holder who has executed 
the traiister in blank, and any sul)se(|ueiit liold(*r whose title iti 
derived from the blank transfer, by handing ovt'r the ctM’tificate 
and transfer confei’s on the ri‘ci])icnt. a. tith' le^al and (Mjuitahle 
which will imable liim to vest himself with the shares without 
risk of his i-lght being defeat ( h 1 by any other pe]*son deriving title 
fj’oni the registtu’tul holdei*; accordingly il thi‘ owner leaves the 
certilicatc with such an executed transfer endorsed upon it with 
his hi'okcr who wrongfully pledges it with a baiik the title of 
the bank which has no notice of the fraud will prevail.'' 

A forged transfer is no transfer, a.nd gives the allegiai ti’ansferee 
no rights, nor does such ti-ansferee uc(pnre any rights b}^ the 

1 Trolmid v. Hint., [UlOliJ 1 (’li. 022, Socjfte Griu-iiiU- v. Wiilker, [iMHtiJ ]1 vviip. Ca. 20. 

* SoeiiHi' G(Mn-iHle r. Wnlkcr, [ ISSOJ 11 App. Ga. 20. 

^ Jut paytt^ Sutiroiit, [1M71J 17 K'l- ‘-”3; J*owell r. LoTulfin lOid J’loviiinnl Hank, [1W)3J 
1 Oil. 012 mid 2 (Ml. .i.'i.T , Kollv v. Miiiisior and liiMiister Hank, j IMDJ J 2H L. R. J»‘. 10 Hut 
boe (-ai'U'r r. VVImlc, 2.'j (’h, J). 

*Pnat V. IMavfi.n, [lUOfil 1 ('h. ()5U. 

s [IHlHiJ I g. H. 211. 

0 1 ISDO] IT) Api>. ('a. 2(17. 

7 Fuller V Gl.vn. fume & Vo., lUM-l] 2 K. H. Ifis ; Colonial Hank Cady, [ISOOj 

16 App (’a. 207 . Swinfen Kady, H. in Hornanl r. FiKster, [HUO] 1 K. H., at pu^^e 030 aiieakty 
of shares in .suoh n couiiition hcin^ ‘‘bearer sliures, from hand to hand.” This is 

not stru-tly accunitu, hot for tho jmt poses of that cast* the shurcs were in the same 
position as hearer slnires, and a peison w'ho held them wuth a hen and power of sale was 
held to be a ‘‘morlH;agec in possession” of them. 
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simple fact of the company issuing to him a certificate stating 
that he is the lioldex* of the shares whicli the transfer purports to 
assign.' But if any person lias paid money or given valuable 
consideration, or has entex’ed into a conti*act for the resale of the 
shares, relying, not upon the forged transfer, but upon the company’s 
certificate, the coni])any is liable to make good, by way of damages, 
any loss which such person may have suffered. ^ In cases wher^ 
the supposed transfer is fi'om a person who has no shares, the 
like result will follow if the transferee has been “ ])ut to rest” 
by the certificate, so as not to claim repayment of the purchase 
money from the vendor at a time when he might successfully 
have done so, the onus of ])roof thai he cannot now recover being 
upon the transferee ; but if the com])any desires to set up that he 
could not have got his money back at the time of the ti'iinsfer, the 
onus of jiroving this is upon the company.'^ Rut where the 
supposed iransferee has himself jint forward to the company the 
forged transfer he cannot set up as an estoppel the ceitilicate 
issued in response to his request, and in evei-y case the person 
claiming relief must show that he has suffered loss by having 
been misled by the (iei tificate.-*- 

If the compa-ny, acting u]>on a forged transfer, remove the true 
owner from the Register and substitute tbe supjiosed transferee, 
,it caai be eompelled to replace tlie true ownei* and restoi’e to him 
his shares, paying him also any dividends that may have been 
declar(‘d in the meanwhile'*; but tlie company need not (unless 
it has adopted The Korged Transfers Acts, ISbl and 1892, or has 
becortic bound by some estoppel to recognise tbe transferee) pay 
any com[)ensati()n to tbe sn])posed purchaser. 

A contract is to be iinjilied on the pai’t of the person lodging 
a transfer that lie will indemnify the company if the document 
prove to be a forgery, and the broker who deposits the forged 
transfer in good faith is ecjually liable to tbe company for any 
loss it may suffer thereby''; also, if the foigery is discovered before 
tlie tiansferee has acquired rights by estoppel, the company may 
recover the certificate and remove the transferee’s name from tlie 

• Smini r. Anjflo-Ainencati Tole^iajili Co., [1879] H Q. U. 0. 188 ^ 

^ Bahia and San FranciHco Railway ('o., flBOHj L. R. 3 Q. B. 681; Hart r. Frontino 
('o., [1870| L. II. 5 Kx. Ill, Balkiu Cimholidated t\». r. Toinkinaon, [1893] A]»i). Ca. 396; 
Ottos Kopje Diamond Miuch, [1893] 1 Ch. 618. See also Shellleld CJorporation r. Barclay, 
[1905] App. Ca. 302. 

5 Dixon r. Kennaway, [1900] 1 Ch. 833. 

♦Siinrn v. Aiiglo-Amencaii Telegraph Co., [1870] 5 Q. B. D. 211 ; Shellleld Corporation 
V. Barclay, [1906] App. Ca. 392. 

^ Barton r. North Staffordshire Railway (ki., [1888] 38 Ch. D. 158 ; Barton v. London 
and North-Western Railway Co., [181K)] 21 y. B. D. 77. 

® Shetlield Corporation v. Barclay, [1906] App, Ca. 392. 
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Register.^ So, if the broker I'epresents that he has authority to 
act for the supposed transferor when in fact he has not, even if 
he is a(^tin^ in ^ood faitli, he is lial)le upon an imjdied contract 
that he has authoi'ity,- and a person who identifies a transferor 
as l>eino- the [)orson eiitiUed to transfer is liable if it turns out 
that a fi’aud is bein*^ coitnnifted and a stranfi^er is inipersonating 
the owner of tlie shares/' 

I'j’ansfers of stcajk or shares in any company may be stop})ed 
by any person interested in sucli stock or sliares fi^ivin^ the company 
a notice uTider tlie ])i-ovisions of the Rules of the Supreme Court, 
Ordei* XIjVI., Iliiles d to 11, wliicJi provide n })rocedui’e to take 
the ])lace of the old wi it of Distringas. 

Hy the terms of those Rules, any pej'son who has such aii 
intei-est may, u[)(>n making- and tiling an affidjivit of liis interest, 
and sei*viiig an office co}>y of th(‘ alfidavit and a notice on the 
company, lecjuire it to stop the transfer of or the payment of 
dividends u])on the siock or shares in (|ueslion. This m^tice 
prevents the company fi’oni transferring tlie stock or shares or 
paying the dividends without giving tJie ])orson who served the 
notice an opjxu-tunity of a])plying to the (^\.>urt to })?’evont the 
transfer or jiayment. Hut if the ]>erson in whose name the stock 
or shares stand i*e(puists the eomjiany to transfer or pay, the 
company must notify Ibe jumson who gave the notice, and if li(^ 
does not within eight days obtain an Order fj*om the (\)url;, the 
company may ju-oceed, despite the notice, to deal with tlie stock 
or shares or pay the dividends as reipiested. I^liis i-oui-se is, in 
practii^e, very little resorted to; bnt it will be obvious that a veiy 
valuable nictbod is [ii-ovided for <;becking any anticipated oi* 
j)ossible misappropriation of stock by a trustee or pei-son Avbose 
title to the shares is not absolute. If such a notice is served on 
the company, it must be careful Jiot to transfcj- or ])ay' without 
referi'iiig to t-lie issuer of the notice. 

Transmission of Shares. 

A 1 i-ansmission of shares oc.imrs upon the holder dying, being 
found a lunatic, or liecoming bankrupt. Tlie persons with whom 
the comjiany must deal in such a case are the exc'cutors or 
administrators of a deceased shareholder, the committee of a 
lunatic one, and the ti-ustee of a bankrupt, all of whom may be 
dcsci*ibed by the words “the representatives of tlie foi-mer holder.” 
The title of the trustee in hanki-uptcy to the shares of the bankrupt 

1 7Vr Romor, L. .1., in tlie Shetlielil lUirpointioii Case, - K. 13. 5111. 

- SLarkc.v v. Hank iif Kiis^land, [ IttOUj App. Oii. 114. 

* Bank of England r. (Uitlcr, [1007] 1 K. B. HSO. 
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is cf)nfc*irLMl by Tlio Bankruptny A(‘,t, 1914, whioli, by Seolion 38 
vests ill him tlie ])roperty, by Section 48, Sub-section 3, empowers 
him io exercise the right of transfer to the same extent as the 
bankru]it could liave done (/.e. so far as llie bankrupt could have 
transferred without infringing the rights of equitable mortgagees 
or others), and l)y S(‘ction 54 to disclaim the shares ; liut such 
discdaimer is not, except so fai* as is necessary to i'elea,se the 
bankrupt and liis ])ro[)erty from liability, to aflect the rights and 
liahilities of any other ])erson. Unless tin* Articles oiherwise 
])rovide, the 1rusl<‘e can eil.her take tlie shart‘s ini.o his own name, 
lea\(‘ them in the name of the baidvrupt, transfei* them without 
lirst taking tluun into his own name, (»r disclaim them, but in each 
case the i*ights of third [lai-ties art‘ loft nnaflectedd If tJie ti’ustee 
takes ]>a-rtly ])aid sluii’cs into Ids own name he becomes liable for 
csills ; but if he leaves them in the bankrupt's nanu' only the estate 

of th(" bankru]it is liable. If the trnsl(‘(‘ disclaims the shares the 

company can ]U‘ovc for any loss it sulTcrs by the disclaimer, and 
any pei'sou interest(Ml in the shares can a])ply to the Court for an 
Order vesting the property in the disclaimed shai’cs in him 

(Bankru]>te\ Act, 1914, Section 54). When the trustee takes tin* 
shares into his own name lu* can insist upon a ‘‘clean” certilicate, 
?' e. he cJin object to an (uiti'y in the lh‘gister or u])on the 

I'crtificate that he holds them as trustee or subject to a. lien.- 

'rim tith‘ of executors or administrators is shown by the 
])i‘obate oi* lettei*s of administratjon, which must be ])i*odu(‘od to 
the com[)any for ivgisiratlon, and thereu[)on th(‘ exeiuitors or 
a,dmihistratoi’s ai'e the persons with whom the com])any must deal 
in all matters relating to the shares. I’he directoi*s cannot i-eject 
an executoi-’s claim to shares held by the testator, relying upon an 
Arlich' which (uiables them to i-efnse trajjslcrs, such as, for instance, 
(dause 10 of d^ible A, iSdlJ, (ji* Cdause *J0 of 'ruble A, 190S, because 
such Articles do ia)t a])])ly to a transmission by oj)eration of law.*''* 
(da.ust‘ ‘22 of 'ruble A, 1908, howevei*. givaxs the dii-ectoi's in such a 
case ‘‘the same i*ight to decline oi* susjiend registration as they 
would have had in the cast* of a transfer of the share by the 
deceased oi* banki'upt jierson before the death oi* bankruptcy.” But 
to exer(‘ise this j'ight of “ declining'’ there must be a resolution of 
the Board to that effect. Accoi'dingly if no such resolution can 
be passed owing to the directors being e([ually divided, and the 
chairman having no casting vote, registration cannot la; refused,'*' 


1 Cannock v. Ilnj^clcy (ktllicry Co., 1 1HH5J 2H 1). , Wibc r. Luiihdcll, [ H)1J1 J 1 CUi. 420. 

2W. Key & Son, 110021 I Ch. 407. 

^ Bentham Mills Spinniiij^ Co, 11 (;ii. I). 900. 

* Hackney Pavilion, at >v% [10241 1 Ch. 270. 
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Directors cannot insist upon enterint^ the name of an executor 
in the Register of MemhcM-s as liolding the shares in a representative 
capacity, and must enter tiie names of cxcciitoi'S iTi such order as 
they dcsij'c^ or even divide the shares into blocks with the names 
of the holders entered in a different ordciv a matter which is 
of importance wlien tlie Articles pve the right of votings to the 
membe]' first named in the Reg^istcr. 

When shaiHJS have ])assed i.o a trnsiee in bankruptcy, executor, 
or adfn i nisi rid OJ-, the estate of the foj’iner holder remains entitled 
to any benetits and lisible to pay any calls that are made until 
some ])ersou is put upcni the Reg'ister as the actual holdei* 
of the shares*^: for instance, if the Ai’ticles require th;it new 
shares sludl he offered t(> the memhers, the estate of si deceased 
member must not he i<^nored,'' and the exeimtoi-s, silthosigh not 
on the Register of Memixn’s, csni give notice of disseiil in case 
of a reeonstiMictiou under Section 192, hut tlm i’e}>res(‘nt-Jitive 
holders ai’O Jiot personally lialde for calls, even if the 
company without their eousent j>laees their mimes n])on the 
Register.'^' The AiTitdes sometimes compel repj’esentative holders 
eithei’ to take the sluires in theii* own names, assuTiiing all the 
responsi hi lilies of a menibei* of the company, or to mmiiiiate some 
other person to take the shares. Jf such ])rovisions are not in 
the Aidieles, tliere is nothing to jirevenf. I'cpresentativi' holders* 
from continuing to allow the shares to remain in tlieir names as 
representalives only. Hut in the ahseiu’e of ex])j’(‘Ms jirovisioiis in 
the Ai'ticles (such as those tonnd in Clause 114 of 4’able A of 1908) 
the i’e})]‘esen(atives ai-e not entitled to ha\e any notices sent to 
them or to tlie deceased unless they liave become meiuliers by 
f or n j al i '(^gi s I rai- i on 

AVliether tlie exeeiitoi's or otlier j*e])resental ives have taken the 
shares into their own names or not, they can transfer them 
(Section 29). If in tlieir own jiames, tlicy will ti’ansfer as the 
registei’cd holders; othei’wise, they Avill transfer as executors or 
administrators, or as the ease may be. '. 

The usual course upon the death of a membei’ is for the 
executors cither to make an agreement with the eom|)aTiy by 
which they accept the lialnlities attached to the shares (this 
agreement should have a sixj>enny stamj)), or to execute a. 


> T. H. SiuitKicrs & Co., flpOH] 1 Cli. -415. 

* Hnru.s V. Sieuions ilrother-s Dyimino Works, [lOiaJ 1 Ch. 'J25. 

“James r. ilnena Yenturii Synilicnto, flHOlJj 1 Ch. 4B(}; New Zealand Gold Extraction 
€o, r. Peacock, [ IHMlj 1 Q. 11. (>22; lluird's Case, [1H70J B I’li. 72o. 

* Llewellyn r. Kasinloo Rubber Estates, [lUM] 2 Cb. 070. 

® Puchan’is (?a»o, 1 1870 J 4 App. C’a. Gift, BS3. 

“Allen p. Gold Ileefh of West Africa, [lOOOj 1 Ch. or>6. 
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transfer passing the shares to the legatee or to a purchaser. If 
the shares are transferred to a specific or residuary legatee the 
consideration will be nominal, and the stamp duty ten shillings^; 
if transferred in satisfaction of a money legacy (t.e. if the legatee 
entitled tb money accepts shares in place of it) ad valorem stamp 
duty will be payable, computed upon the amount set out in the 
instrument of transfer. 

In England and Ireland the names of rejmesentatives cannot 
be inserted with a statement that they are trustees.- In cases of 
trust, therefore, either the trustees must be registei'ed (vvdien they 
become pei'sonally liable for calls and the company is entitled to 
assert its lien or other lights against the trustees without regard 
to the interests of tlie cestui que trust or the benelicial owners, 
being registered, Inive complete control over the shares. Com- 
])anies, societies, and coi‘]»nrat ions ma}^ be registered in theii’ own 
right without the iiHervention of trustees. 

H(‘for(‘ Jiny dividends are jiaid to or any transfers accepted from 
rejiresentati ve sluireholders, their own title to the shares must be 
made out. A trustee in bankruptcy or a committee of a lunatic 
must prove his apfuiintment as such, jiroducing the Oitler of the 
Court. In the case of executors or administrators the ]>j*obate of 
the will or the letters of administration should be pi'oduced to 
•the (M)in])aiiy, and the secretary should endorse the fact of tlieij* 
pi'oduction ii[K)n those' documents. ‘ lie should also make a.n entry 
in the Rcgistci* of the death, baukriipt(;y, or lunacy of the 
sharcholdcj', and of the names and addresses of the cxemitors or 
admihisti'ators, trustee or committee, or of the i)crson to whom they 
transfei', wdicthcr legalcc, next-of-kin, or purchaser. 

On the di'atli of a hobh'i- of ])artly ])aid shares it seems the 
company (ainnot intervene to ])revent. tlie distribution of the estate, 
unless a call has actually been made.‘‘ On the bankruptcy of a 
moinbei- the company may ])rovc for the estimated value of the 
liability foi* future calls. 

Where several persons are registered as the joint holders of 
shares, and one dies, the survivors are entitled to the shares, but 

* TI 118 IS c»)iifinnL*d l).v The Finuncie (lOaiMO) Act, 1910, Section 71, Sub-section 0. 

- “ No notice ot any trust, expressod, implied, or constructive, hhull be entered on 
the Re#,Mster, or bo receivable by the Hepristrar, in the case ot companies le^nstered in 
Kriffland or Trelniid ” ^Section 27). 

® Tiondou and Brazilian Bank r. Brocklebaiik, [ lH82j 21 C'h. D. 1102. But the new 
'ruble A does not pive a lien on slmres hehl jointly by two or more persons. 

*Jn Now York Breweries r. Attoriiey-UenerHl, [1S99J A^ip. (’a. (52, the llouso of Lopds 
held that a rompany recopnisinj? the title of foreign c,\ecntorK wdio Imd not taken out 
probate in KuH'land was luililo to pay the jirobate duty and penalties. 

^ Rr Kill)?, Mollor r. Hoiitli Australian Lund Co., [1907J I Cb. 72. 

^Re McMahoti, [R'ObJ 1 Ch. J7J. 
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before dealin" witli them they sliould be reqiiii'ed to produce 
evidence of tlie death of tlie former co-owner. This is usiially done 
by the j>rod action of it co])y of tlie certificati* of death, ])rocni*ed from 
Somerset House. If there is any discre])ancy in the description, 
a statutory declaration of tlie identity of ihe shareholdei* with the 
person named in the certificate of death should also ])0 j)r()dnced 


Ckktification ok Tkanskeks. 


Tn coniuiction with transfers of shares a system is in ojieration 
of whicli judicial notice has been taken, and wdiich seems to require 
some woi'ds of evplanation. It is Ihe custom on the Stordv Kxchanp^e 
when slia.i’cs are ti*ansferi‘ed for the transferor to hand ovei* to his 
broker, wdth the instiaimeiit of transfer, the cerlillcate of the shares 
transferi*ed. Jlefore passing; tbe instrument of transfer to the 
purclias('i‘'s l)i*oker, tlie I i*ansferoi*’s hrokiu- lodu;-es th(‘ cei'tilicate 
at the company's office, and the sec-retaiy cei*tifies the fact on tlie 
marj^in of tlie instrument of transfer, and su(‘li ct‘rl ilication ” is 
accepted by the purcliaser’s bi’oker as eviilence that the transferor 
has a- title to the shares mentioned in that instrument. The 
folhiwo’no' is the form of (certification commonl}^ adopted ■ — 

C**rtifi('<(te jor has: Jtpeu Jodijcd (if 


ih(^ roinjxi ojju'p 


Jhitr 


The CinujKnn/^ Liniilcii^ , 

Srci cl a r if. 


If the sharic certific^ate includes moie shai*(js than are to be 
trausfe!*i’(‘d, a ‘‘ balance ticket ” is usually lianded to the broker for 
the remahiin^* shares, to be exchanufed lalei* for a share certificate. 

The certified transfer is then handed to the j)ur‘cha.s(*r’s bi'oker 
to be executed by the purchasei*, stamjied with the pi*o])er duty, 
and lodo’ed at the company's office with the jirescribed transfer fee 
In due course the transfer is passed by the board, ent.(*r(‘d up in 
the Hej^’istei', and a new share certifiicate issued for the sliai-es sold, 
and another ('ei’tiiicato For those retained, w hich is sufiplied to the 
orijjfinal member, his broker or ao:ent, in ^xebange foi* the '‘balance 
ticket.” 

In cases wlnu'c a broker oi- a^eiit is not employed, the t ransferor 
and transfei’ce should ^o through the same or a similar procedure. 

In the (case of Jiishop r. Balkis Consolidated Ch). (1890, 
25 Q. 13. I). 5*20), Liudley, L. «)., said: “It is to the interest of 
every company to do what it can (o assist its shareholders to deal 
with their shares in the w'ay in which shares in other companies 

are ordinarily d(mlt with In my opinion, it is proved 

that to give ‘ certifications ’ is incidental to the transaction, in the 
ordinary business way, of part of the legitimate business of all 
companies liaving capital divided ink) shares which are transferable 



CERTIFICATION OF TRANSFERS. 


219 


by deed or ofclier instrument.” Tt was further held in that case 
that if the certification were made by a proj)er oHioer of the company, 
the company would be bound to .ti^ive effect to it as if it were true, 
but that the certification was only a statement that a certificate 
Avas lodged, and did not amount to any representation that the 
]n*oposed transfei’or liad a j^ood title, and the company w^as not 
lioiind to make i^ood a loss arisint^ fi’oni the invalidity of intermediate 
transfers, lint if the certificaf ion, directly or by reference, states 
that a certificate of fully paid shai'cs lias been lodged, and on the 
faitli of such certification the ])urcliase!* completes the purchase, 
it has been held that the (‘ompany cannot snbsecpiently make 
him liable for calls on the ground that the shares were not 
fully ])aid ^ 

The authority of the (^ases referred to has been much shaken 
hy the judgment of tlie House of Lords in fhc case of George 
Wniiteelmirh, Limited, r, Cavana.Lrh,- where it was held that the 
eompany Avas not estojiped by the cerf ifi(;ation of its secretary 
(no cerfifieate having in fact been hidged), on the ground that 
it cannot he supposed that a company authorises the secretary 
to do more than give a receipt for (*ertili(aite>< that are actually 
lodged.” In the case cited I he House of Lords found as a fact 
fhat the seci'ctary was nof acting for the benefit of the conijiaiiy, 
„hiit for a })rivate object: hut having regard to the ease of 
Lloyd V. Gi’aee Smith & (./O.*’’ it is dillicult to see wliy the public 
are not entitled to treat the secretary as having flie lu'cessary 
Miitliority to do what Liiulley, L. .L, has desei’ilx'd as incidental 
to th'e transaction of the company's business (see page 21 cS, .supra). 

WIkm’c a cej'titicate of shares was in the possession of the 
Ciunpany and the seci’etary duly (*ertitie<l a ti’ansfer, but afterwards 
by inadvertence banded the certiliea,te to tlic transferor, who 
fi’aiiduleiitly pledged it with third parties, it Ava,s held that the 
eomjiiiny was not liable to those third |)arti(^s eitlnu* for negligence 
01 * by estoppel, for it owed no duty to them, and the issue of 
the cei’tificato Avas not the ])r()ximate cause of their loss.^ 


1 Conoe.ssioiis Trust, [181>«lJ 2 Ch. 757. 

[19021 App. Ua. 117. 

* fl012j App. Ca. 710, (liscuHsed at puf^o 339, infra. 

* Lonpinan r. Bath Electric Triiniv\a 3 s, [lOOuJ 1 Ch. G4(». 



220 


BOBBOWING. 


CHAPTER X. 

BORROWING. 

GENEJiAIi liORItOWlNG Po VVERS. 

Besides raisings capital by means of shares, companies very 
frecpiently, either at tlie time of tlieir incorporation or subsecpiently, 
raise money by borrowing. Tliis may be done in various ways — 
by an ordinary unsecured loan, l)y making and discounting bills 
or promissory notes, by a mortgage on ilie property of the 
com])any, or by the issue of debentures. Tn all these cases it 
is necessajy to see, h]-st, whether the comj)any has ])ovYer to 
borrow ; secondly, whether the directors have authority to exercise 
the company’s btu-jowing powers vvilhout a resoluticjii of the 
oonvpany; thij’dly, whether there is any limit on the amount 
which may be l)orro\\ecl, and, if so, whether that limit is jviiched ; 
and, fourthly, whether the company oj* the directui’s have power 
to se(mi‘e the repayment of the money l)o)'rowed l)y a mortgage 
or cliargc^ on all or any part of the assets of the company. Por 
the answers to all these questions the AJtujuu'aiidum and Ai'ticles 
of Association must be carefully consulted. , 

If the Memorandum is silent, a ])o\ver to borj’ow will not 
be implied “ unless it be projierly incident t.o tlu‘ course and 
conduct of the business for its ])ro])er purpose.” Thus a building 
society,^ or a scliool board,- or literary and scientitic instit ul ion,’^ 
in the absence of an exjire.ss })ow^er, cannot borjow at all ; 
but a shipping (company,* an omnibus compauy,^' a colliery 
company, and genoj-ally any ti‘a-ding'< or conimei'cial com^iany 
has an implied j)ower to bor*r'o\v, even if the Memorandum and 
Articles are entb-ely silent on these points, and still more would 
a banking (lompany have such a povver.^ AVhei*e a, company has 
not powei’ to bori’ovv or its liorrowing jiowei's ai’c exhausted it 
procure goods or get Avork done on credit, ami may give 
bonds (often called “Lloyds Bonds”) in ])jiymeiit. These are 


> llJackbiiru Meiicfit HuiklitiK Society v. CunJitte liiooks, ( 1H82J 22 Cli. D. Gl. 

ReKom i\ Sir rim.s. Heeil, 1 IHnoJ 5 g. jj. D. im:!. 

’ R& Tind^ror, 1 11)05) 1 Cli. TtUS 'I'lio Litoniry and Scientific Institiitionn Act, ISG'l, i^ivos 
a limited power under which inoncy rc<imred lor ]iro])cr re])iiirs may lie borrowed. *■ 

* Aiiatrahan Auxiliary Steam Clipper Co. r Aloun.sey, [ 1H58J 27 L. J. Ch. 729, 4 K. & J. 733. 

* Bryan r. Aletropolitan Saloon OmnihuB Co., 11858] 3 De O. A J. 123. 

“ .Jacktiou V. Itainford ('oal ('o., LlHOG] 3 Ch. 340. 

"General Auctiuti Estate Co. r. Smith, [IHUIJ 3 Ch. 432; Y'oinifr r. David Payne & Co., 
[1904) 2 Ch. at iiage G12. 

« Hank of Australahia r. Hreillat, [1847] 0 Moo. P. C. 195. 
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valitP and may be negotiated, but if given in respect of a 
loan when there is no borrowing power they are void, for the 
consideration is bad.^ IMoreovei’, a company w’hicli lias not 
power to bori’ow may give a creditor rights similar to those 
wliicb he could acquire by taking ihe company’s pro])erty in 
execution, and accordingly without waiting for process may create 
a mortgage oi* charge in favour of the creditor.'^ 

When tliere is a power to dispose of the ])ropeJ'ty of the company, 
it can be used to secure the debts of tlie com]uiny properly incurred 
(i.c. by borrowing, if authorised) by giving a mortgage over the 
pi*o])erty, unless the ]\'l emorandum f*xpresslv prohibits itJ 

The Memorandum or Articles of Association frequently give a 
limited ])owei‘ to borrow and mortgage up to a named sum 

or to the amount of the issued caj)ital or the uncalled capital*'): 
in such a case thei’e is an implied veto orj boi'rowing or 
morlgaging beyond the limits set,** and if the directors borrow beyond 
the limits no debt, legal or ecjuitable, is created, and the securities 
issued are void7 And this was held to be so (‘ven in a ease where 
the boi’rowing Ix'ing originally nJint viirs the (‘om]>a.ny obtained 
]»ow'er to lioi'i’ow' and then issmal securitit‘S for the loans pr(?viously 
obtained.*^ Howa^vei*, even Avhei’c the loan is unauthorised, lenders 
wdiosc* money has been used to pay off a-uthoi-is^d loans may stand in 
*the place of and enfoi’ce tlie remcilies of those whose loans were so 
jiaid The whole position was discussed in tlie case of the Tlirkbock 
Ihiilding Society,**' the effect of the decision in that case being 
given on page .‘1S8, infra. Tlie dii-ectors of a eomjiany also may 
be ]XM’sonally liable in damages if tJiey represented that they bad 
authority to issue the delxuitin’es when they had not,** or that 

‘ AVliito i. (^arnmrtl)Oii Hmhvuy Co., 1 H. &, M. 7SG, Coik mill Yoii^IihI Itaihvfty 

Co. [1^09] 4 (’ll. 748. 

' (.'luiinbiTH r. MfiiifhestiM’ and Millord KmlxMiy, f JHGIJ 5 B. S. fiHH, wlicH' lUnulcliurn, J., 
points out tlmt thc> do not civato a di‘l»t, Imt only evidiuicp tliti existence of one. 

3 niMekinore r. Yates, [ 1HG7 | L. K. 2 K\. 225, St^^K^>: v. MedxMiy (Ulilier) Navipation Co., 
[imTl 1 ('ll. 109. 

* lie PKtent File (Jo., [1871 j L. H. 6 Ch. 8:1. 

- AVheiv the limit is “the unenlled eaiulHl” this includes unissued eapiUl (English 
ChHiinid Stoiiuishi]) C’o. r. Bolt, [1881] 17 Ch. D. 7l.'i). 

«\Veiiloek r. River Deo Co., [1885] 10 App. Ca. 251; Birkheek Beneht Budding Society, 
[1912] 2 (’ll. I8;i. '' 

‘ Howard r. J’atent Tsory Co., [1888] ;i8 ("’h. 1). 15G. 

hji jHivfe W'Hts()n,[lHH2] 21 Q.B. I)..'lol , Bottoiiipnte IndnstriHl Society, [1891 ] 05 L. T. 712. 

« Blaekhurn mid Distriet BlmicIU Building Siaiety, [1885 ] 29 C’h. D. 902 , Baroness Weiilock 
V. Uiver Deo (_’o , [1887 J 10 (i- B. D. 15ri; Neath Building Soeiety r. Lncc, [1890] 4:i Ch. D. 
J.)K, Wnwluun, Mold, mid Coniiali’s (^uuy Kmlway, [1899] 1 C’h. 410, Birkbeck Benefit 
Budding Society, [1912] 2 (’li. 182; Reversion Fund and Insurmiee Co. v. Maisoii Cosvvoy, 
[I9];ii 1 K. B. 204, Sumner r. Hhitib Caleuliiting Mnehine Co., [1914] 1 Ch. 920. 

[ 1911] App. Ca. 298. 

Firbank’s Executors r. Huinjihre^a, [1887] 18 Q. B. I). 51; Looker r. Wrigley, [1880] 
0 CL B. D. 297. 
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the amounts borrowed were wi<biji the limit of the company’s 
powers,^ and the mere offer of ihe debentures, or the acceptance of 
bills of exchange ^)Il behalf of the company,- Jua-y amount to such 
a representation ; but a re])resentation as to a ])oint of law in 
regard to bori’owing will not j*endei‘ directors lialde if both ])arties 
had equal means of knowledge.'^ 

The measure of damages as against the directors is that the 
lender should be ]mt in as good a ])ositioTi as if the re])resentation 
were true; therefore if he obtains judgment against the com])any, 
but the assets are deficient, he will recover nothing from the 
direiitoi’s,*' and if he obtah^s another security the diff'ei*ence between 
the value of the two securities will be the measuie, and not the 
differenc.e between the amount lent, and the amount recovei'ed on 
the substitut.eil security ^ 

But this distinction must be noted - If the borrowing is beyond 
the powers of the conn)any (e.g. not justified by its Memorandum), 
the h)aii and all securities for it .are entii’cly void''; but. if tbe 
borj’ovving is oidy beyond the ])owers of the dii*ectors, and the 
company could by altering its Articles of Association or othei’wise 
have authorised the loan, then it is ca])able of being ratified by 
the company, and by acquiescenc*e or otherwise may become valid.^ 
Further, if under the Ai-tieles limiting the dii'e(*tt>rs’ powers, tlie 
transaction may liave heen lawfully caiTic<l out (r g. by obtaining, 
tbe sanction of the com})aiiy in general meeting), tbe Jmulcr is 
entitled to assume that all necessary ste])s have heen taken to 
validate the boj-rowing, and is not bound to i“e(juii‘e evidence of 
this, 7 thougli if a special |oi* extraoi-dinai'y ] resolution would be 
necessary lie cannot assume that such .a resolution has beem jiassed, 
for it would ap])car among tbe docuiriciits jcgistortal at Sornorset 
House and a, dij-cctor who lends money to tbe company must be 
taken to know wbetber tbe }>i*o])er steps have been taken ^ 

A lender is not bound to impiire for wliat ])Ui-])()se money is being 
boiTowed,'* but if be knows that flic loan is for an illegitimates 

* Wliitcljiivcii Joint Stock Uiink r. Kccd, [IHSO] ."il. L. T. 

- Wcht London (’oinnuTcud lliink r. Kithon, [IHSlJ Q. li. I). 3(50, and niK'.s cited on 
]>age l!25, notes * and 

^ Rashdiill V. Ford, [lHt5(5| 2 Kq. 750. 

♦ Ueattic r. T.ord Llmiy, [ISTt] T*. R. 7 H. L. 102. 

5 ChH]iloo r Urnnswick Undding ►Socjet\ , [ISS]] (5 Q. R. 1). 00(5, Wenloek v. River Dee 
Co., [1 hh 5] 10 App. Cm. 35L 

® rrviTio t'. Union liank of Aiistialin, f 1877] 2 Ajip. Ca. 3(5(5. 

' Fountaiiio r. CHrmnrtlien KhiIwh.v Co., [IbOHj 5 K(j. 31(5. 

■Howard r. I’atent Ivorj' Co. [ISHw] 38 Ch. I), at page 170. 

® Marseilles lCxto7ision RhjIwh.v Co.. [ 1872] 7 ('li. 1(51 , Vuinig r. David rayne A. ('«i., [1004] 
CL. (508. If DaMs’s Case (1871, 12 Kij. 6G1) lield the contrary, it is overiulcd by tliete ca.ses. 
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purpose lio cannot recover the money lent,^ and if a company is the 
lender the private knovvledf^e of one of its directors will not be 
imputed to the lending company.- 

If a company has power (express or implied) to boriow, it can 
create mortgages or charges to secure the repayment of the loan ^ ; 
but if the powej* is express, any limitations contained in the power 
must be observed. Thus, if the Memorandum contains the necessary 
a.utho]*ity, the company can charge oi* mortgage all its proj)erty, 
of whatever nature, including future property, such as hook debts 
not yet due,‘‘ and also its uncalled capital, “ although this is, “strictly 
speaking, more in the natui'e of ])ower tlian of j)roperty”^; but not 
cajiital which can only be called up in the event of a winding up 
as provided by Section 59,7 nor the amount payable undei* the 
guarantee in the c.ase of a com])any limii,ed by guarantee, this 
not being part of the capital of the com])any nor at any time 
under the control of the directors.^ 

A ])ower* to mortgage “ assets,” or “ pro])erty and rights,” or 
a power to borrow on mortgage of ‘‘])roj)erty and effects, oi* in 
such other manner as the comj)any may determine,” includes 
un(?all(*d ca])ital,^- exce])t a-s above mentioned. Tbit a }M)vver to 
charge “propeiM,” or “pi’ojierty and funds,” or “real and 
personal estate,” or “ jirojierty and effects,”^’’ or “undertaking 
a-nd pr()})erty pre.sent and futm*e,” does not authorise a charge on 
uncalled cajiital, unless the Articles of Association treat the uncalled 


' Dhvik’s Ouse, [ IS71 I Kcj .501. 

r. DmvkI r»viio Co., [ 1901 I 2 ('h. 008. 

Jit Cateiit Flic (' 0,1 IS7I J L.l{. 0 Cli S.'l, Anstitiliiiii Au.viliiii v Stoiiin ('hpper Co. v. Monnsey, 
[1858] 27 li. .1. (Ml. 729, llryHii r JMcl-ropolitnn SnloOTi OiniiiliiiH C'o., [1858] ,'J Dc 

♦ Illiii^Morth r, lIoiildhXMirUi, [ 1901-j App. (’a. ; liloonior r. Union Coni (’o., [1873] 

1(1 E(|. 383 , conipaic Tailliy r. OHicial Kccoiver, [iHHOj 13 App. Cn. ,523. 

'■Newton e. An^lo-Aiistmlinn Invostnient ('o , [189.5] App. ('n. 214, P’vio Works, 
LiTriitcil, [IHOOj 1.4 ('ll 1). .5.‘14. It is siij^^'-csteil, however, by Cotton, L. ,1 , tlmt a mortn-Hfrc 
to a, shai’ch older of the calls on lii.s own shnres would not be valid ms bciii^ really a 
HL't-oft {.sec 44 (3i. 1) .581) ■■■ 

® Hank of Soutli AunCralia r, Alrrnhanis. [187.5| L. U. fi P C. 271. 

■ Bartlett r. Maylair Property Co , [1H98] 2 Cli. 28. 

^ J{(’ Pyle Woik.^*, biinitcd, [ I89(r| 14 Ch. O. at pH^^cs 571, .581, but capital ^^llR■ll can 
only be called up witb the Kuiictiori of a special resolution niay lie chin^!:c(l, and the char^^'-e 
enforced in a windui^j up even thoiifrh no such icsolutuui has been jiass^d (Nmvloii i. 
AnK-lo-Australian liivcslruent (’o,, [1895] A])p. t'a. 211). / 

^ Paffo V. International Agency, [1893] AV. N. 32, 68 L. T. 435. 

Howard r. Patent Ivory Co, [1888] 38 Ch. 1>. 1.56, re Pyle Works, [1890] 41 Ch. I). .534. 

*' Jackson r. Rainloul Coal ik)., [1896J2 (3i. 34t). 

‘■‘'Phannx Hosseiner Steel Co., [1H75J 41 L. .1. Ch. 683. 

13 Hank of South Australia v. Ahrahanrs, [1875] L. R. 6 P. C 26.5, Stanley’s Case, [1866] 

4 Do G. J. & S. 407. 

(’olonial 'riiists Cor-p oration, [1880] 15 Ch D. 46.5. 

Sankey Brook Coal Co. No. 2, [1871 1 10 Erp ,381. 

9* 7i!#* Streatham Estates Co., [1897] 1 Ch. 1.5, Johnson v. Russian Sjwatt’e Patent, 
[18981 2 Ch. 119. 
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capital as pari of the property chargeable^ A power to boiTow^ 
money on a mortgage of its undertaking aiithoHses a company 
to charge a part of its proj)erty : c.r/. its baTgeK,^ and “ ])rnperty ” 
includes future proi)ei*iv and goodwill/^ A charge on “plant, 
machinery, ajid effects” does. not include book debts, ^ but a charge 
on “all the assets” includes moneys recoverahle from dij*ectors 
for misfeasances,"’ and takes ])recedence of the costs of liquidation, 
but not of the liquidatoi*’H costs in recovering the particular asset 
charged 

Tlie security need not be given at the time the Joan is made, 
for a company may give existing (U-editors security Ibi- theij* debts, 
such as a l)ill of sale,”^ a nnu-tgage,^ or dcdientui’cs,*’ 

Where three companies, each having ])()vvei‘ to borrow on 
debentui'cs, ]>ur[)orted to issue delientuT'es jointly, (tliarged on 
all theii* respective pro])erties, it was lield that eacli company 
was liable only to the amount it had actually I'eceived, and the 
debentui'cs were void as to tlie balamvJ” 

If the Memorandum or Articles of Associaiion gi ve a bori’owing 
power, and do not i*esti*ain the exercise of il by the directors, the 
directors, acting on their general power to conduct the business, 
can boi’row a,nd moi’lgage without any fiiriber authority from the 
comjiany. 

A (Mimpany can bojTovv money and iiumr debts in any manner 
in which an individual can do S(». baige com])anies, ])articnlarly 
banks, borrow largely on (l(*posit. Jlnt depositoi's should j-ememher 
that they have no .srrnr/7y for their money, for the acceptance 
of a de])osit gives no charge or lien upon the ]>ro])erty of the 
com])any. 

* Huiiil* r. DiiicheTilHls Unnket, (julil Almnij; Syndicute, [ 2 Mhum. llfi. 

•Ilpt'vi' r. MedwHV (Upper) Nnviirntion Co., [ 1{K)5] 21 T, Ji. R. AW. ' 

•'* SalkM’ r. IjriiH Uotid Co., [nt()2| 1 Cli. 

* AnH-lo-ATiicru-iui Clotli (’o , [IHHO] 4.'{ L, T. 4'k 

* Park iitiUi Wiiff^ou (k)., [IMHI] 17 Cli. ]>. 

* AuK^o-Austruiii I'niitiiiK (’o., [ IHUBJ 2 (Ui. S!)l ; ItiirTicd’K Riuikiu^ Co , [1H71 1 d Cli. 3HH. 

" Shenrs v Jneob, fisild] L. R. 1 I’, /il.'l, DelTHI r. Wlnto, [iHi;?] Ji. U. 2 ('. P. 114. 

A coinpiniy is not witbm llu* Jblls ot Salt* Acts so Jar ns they riduk* to iii()rtpi<,a‘s or 
rhnrfjes, for the rt‘f;istr»ti(ni of wliu'b tlu' (’omiimuiics Act. ninkrs jirovision (wp 227, infra). 
Whetlier tbry htt Avitliin tJio Aft of 1 m7h in rfjrnrd to absoliito bills ol salr bns not been 
rleaily dpfidfd (sop RpjuI v. .loannon, [ IHPd] 2.') i). H. D. 3(»0; Standnrd MHTHitaftiiniif.r Co., 
(JHOIJ 1 (’ll. (127, wImtc tlif du-tn sfcin to exclude ooinpnnjph from both A(Ls). Hut tlie 
Iietter opinion nppeur.-. to be tlint whoiv a dofuuiont w wilbin tlu* htntutory detimtion of a 
bill of Kiile, but does not erpRte h iiiorttrnffi* m fbarffo, /.//. ■\vliprp it inp ipl.v foiitprs n lifoiifo 
to ftei/iC, or in an nbsolutp bill of sale, rci^iNtiation iii nffordniipp nitli tlio Iblks ol Sale Arts 
will 1)6 noffNMiry (spo pf-r RaiikN, li. ,1., Nittional Proviiifial niid Union Pank of Uiiiflnnd 
V. Cbarnlpy, [11121] 1 K. H. at ]ni^>'p kb). Sop, liiitbcr, iin ndiniriible discussion ol tlie subjpct 
m Wfir on JbllK of Siile, im^^ps 31S H xrf/ ). 

* He Patent Pile ('o., [JS71] L. R. d Cb. 83. Aiistrnlinn Auxiliary Steam (Jlipper Co. 
r. Mounse.N, f 4 K & J. 733, 27 b. .1. Cb. 72‘J. 

»I.andowners Ac. Co. v. AMlitord, | IKHOJ 14 Cli. D. 11 j Howaid v. Patent Ivoiy Co , [IHf'H] 
38 Cb. U. lod; Sebiriimn v. Prince, flHtJfiJ 2 (’b. 017. 

><■ Johnston Poieip-ii PntontN Co., [iVJOkJ 2 Cb. 234. 
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A company may make bills of cxclianf^e and promissory notes 
for the purpose of obtaining credit if it has power in its Memo- 
j’andum so to do, or if its l)nsiness is sucli as to make the use 
of bills necessary, but not otherwise,^ and wlien it has this power 
the bills or notes may be signed by any person anihorised by the 
company. Tlie company, moreover, is liable to a hona fide holder if 
the bill is sii^nefl by someone having aj)parent thoui»’h not actual 
aiithoriry.- If when the company has not tliis powei* the directors 
purport to make bills on its behalf, they will be personally liable 
to a bond fide holder for liaving represented that they had an 
autliority they did not ])ossess,'* unless the want of authority 
appears fiom the Memorandum or Articles. Holders of bills and 
notes of a eoin])any are unsecm*ed erediioi‘s, and in a, winding up 
would receive a dividend with the ordinary creditors. 

An overdraft ti-om bankei-s is a borr-owing, and is legitimate 
if the (‘.ompany has borrowing powei‘s ; but if tiiesc are limited, 
the amount of the overdraft must be cfiunted in estimating the 
amount the company has borrowed.^ If the directoi’s j'epresent 
that a, manager has ])ower to draw checpies when he has not they 
will be ])ersona,lly liahle for tin* amount of his drawings,'' but 
an autliority to a man to draw on the company’s account is not 
an authority to overdraw or a repivsentatit.n thad he has such 
y^ut hority.^’ A lianker has a lien upon his customers’ securities 
de})osited with him for overdrafts,' iinhsss the securities are 
deposited for some s{)ecific pnrjiose,^ and can avail himself of 
this lien against a cornjiany as well as against any other client. 
Stock brcikers also have a. gemu’al lien cm securities held hy them 
for clients.*’ Jiut in the ease of either hankers oi* brokers the 
express terms of the deposit nniy negative or limit the implied 
I’iglit to a lien.^*’ A pledge of semirities gives a power of sale on 
default of payment at the due dale, or, if uo date for payment is 
fixed, after notice. 

* Hiit.eiimi] c. Mid-WaltiH Hailwny ('o., [18(>0J L. K. 1 1*. 49i», re reriivmii Uailwayb Co., 

[1807 J J.. 11. 2 Ch. ai 622. 

1)(»V^ t’. Pulliuffor En^fiTjeoriTih^ Coinpanj% [11)21 J I K, H. 77. 

West Ijoiidou (Nimmeri'inl IJiiiik v. KitHon, 1 IHHf] 13 Q. 11. T). 360. 

* Ltuiker V. \Vn>floy, [Im80] 9 Q. H. D. 307; Brook's r. Blackljurii Benuflt Biulding- 
Society, [issr*'] 1) A])p. ('a. M6r>, 80s, 

^ Cherry e. Colonial Bank, [1H(H)] L. R .*1 P. (k 21. 

Benttie v. Lord Khury, [ 1871J L. R. H. I.. 102. 

" Book V. (iornsen, [iHOOj 2 De G. F. & J. 434, London Chai'torod Bank v. White, [1870] 
t Apj), ('a. 422 , Junes v. Peppercornc, [1850] .Toh. 4:10. 

" Brandao o. Barnett, [18V6J 12 Cl. & F. 787 ; Leese r. Martin, [1873] 17 Eq. 224. 

® Jjondon anil Globe Finaneo Corporation, [1002] 2 <Jh. 416; Jones v. Pcpperconio, [1860] 
Job. 1.10. 

Wilde V. Radford, [18(54] 33 L. ,7 ('h. 51 ; re Bowes, [ l8H(5] 33 Ch. D. B86. 

'J Beveixes v. Sandeinan, [1002] 1 Ch nt puKo 503; Donald ». 8ucklin^% [1870] L. R. 
1 Q. B. 001 . 
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A company liavin^ power to boiTow and niortoat^e may make 
au ordinary mor<|ra^(^ of its real or ])ei'S(nial })roperty without 
issuing dehentiii'es. A prt'temled sale wdiieli is really a disguised 
borrowiiii^^ will be treated as a borrowini^, and Avill not give the 
]»retpuded ])nj*{diaser any better seeiirity tliaji a moetgaged But 
a sale of rolling stoek by a railway eompany on the teians 
that they should hii-e it again at a rent which wonld return 
the pMJ-ehasii price in tive \ ea,i*s and iheii have the rigbi- to 
purcdia-se at a. nominal sum was held to bt* a, sab* and not 
a loan.- 

It is very common for banks lo re(piii*t^ in addition to the 
debentures tlie ])ersonal guarantee of tlie directors ; in siu-b ease 
all the usual lights and lial)iliti(‘s of sureties exist, including the 
]*ight of contribution among themselves; thus where directors or 
others who have gua,i'anteed a loan s(‘eured by rnoilgage or eluii-ge 
are called u[)on to ])erfoi‘ui their guarantee, they obtain by 
subrogation the right/S of the h*mh‘r and ari* entitled to the 
bone lit of the security.'^ 

Bublic companies I’cgistered since the .list December, 1900, 
may not ex(‘i*eise any born^wing powers until the time Avhen 
they a-i'(‘ authorised to commenee business, as to vvhidi see 
page 1G7, supra (Section S7). 

• 

Boi{i;owiN(i ON J)Kiu:N'ii:iii':s. 

The most usual form of borrowing by a company is on deben- 
tures. TJiese a-i’o bomls given under the seal of the company, 
and evidem-e the fact, liiat the ciunpany is liabh; t-o pa\ the 
amount speeitied, with interi'st, and generally ehaige the jiayrnent 
of it upon the ])roj)(U‘ty of the eom])any. I'liey are usually issued 
for sums vai'ving fj'om to c€l(Hh ami are ollered to the ])ublic 

by means of a prosjieetus in the same mannei* as shares. The 
apjilicalions for and allotnumt-s ot (hlientiires a,ri* similar to those 
in the ease of shai‘i‘s; but, as a debentui-e holder is a creditor, 
and not, a mmuber of the company, widnly di Heron t results follow. 

Although moneys raised by debentures or on loan are capital 
moneys, they do not form [)art of the share capital of the conijiany, 
but are a loa,n to and a, ddit due from the company, and interest 
is payable whether thei'c are oi* ai’e not pi'ofits. I)eb(!ritures ai'e 
the bonds or deeils whidi evidem;e the loan, and, if the\ ])UJ-j)ort to 
give a charge, create the security for its i*epa>ment. Idie (piestion 
whether a company has power to issue debentures for a loan 

1 Old Miisli Mills Distillery, rj- ymWf- Bank of Irelnml, [ IKlki) Ir II. .lol , C'ovtMR\^ v. Porsse, 
[1910J 1 Ir. II 191. 

- Vorksliire IlaihvH.v Waffon Co. r. Maclnre, | 18.S2 | 21 Ch. 1). Iloi). 

^ Kjc parte Gibb.s, [ lH7iiJ 10 K«|. .‘112. 
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accordingly depends apon wlietlier it has power to borrow nioney^ ; 
and the question whether it has power to create a charge by 
the debentures or by a trust deed, and what assets it may charge, 
depends upon tlie powers of the company to secure tlie rc])nyinent 
of borrowed money by mortgaging all oi* some pai-t of its assets. 
This matter has been already considered. 

Although d(‘l)entures are well-known instruments in the 
ineicjintile Avorld, and are the snlqect of various T)rovisions of 
the Acts of 1900, 1J107, and 1908, tliej-e is, sti-angely enough, no 
complete legal (letiiiitioii of them, nor ai'e they detined in either 
(»f the (Companies Acts. Jt luis heen said hy Cliitty, J., that 
“a debentuj'e nu'ans a document which either ereates a ilebt or 
acknowledges it, and any document which fiillils eithei* of tliese 
conditions is a debcmtiire.” - Ilut this is ])i*obal)ly too wide a 
definition." A dociiiiicn with con])ons attaclitnl, promising lo '‘pay 
the amount of iliis debeiiliire lo A. Ik or order,” has hi'en lield to be 
liable to duty as a delxMil in*e, and not. as a promissory Jioie.^ 

Debentures may lie eiilier (a) a mere jn’omise to ]):iv, or 
(It) a. [iromise to pay secured by a morigage or clmi’ge. ^Fhe 
mortgage oi* cbai‘g(.‘ may be created by woi'ds in tiie debeidairo 
itself, (u* by a deed to the benelit of wbiidi tlie debeidmre holders 
art* (leclareil to be eiditled, oi* by a. eornliiiiation of these tw'o 
UK'tbods, l)('b(mtui'(‘s, moreovei*, may be jiayabh* to tin* regi.stered 
liol(l<‘r and those jiersons to whom be assigns, or to the beare]*, 
ill wlindi la,ttt‘r case they jiass by deliveiy 

A woidd-bc subscriber for oj* ])ureliaser of a, debeiiture sbonld 
lliej’efoi'c in(jui]‘(* ca]-(‘fiilly what sort of debt‘iitiire be gets for bis 
money. If it is imt a moi’tgage debeutuj*e, the bolder will only be 
id)lc to prove in a. winding up with other cri'diiors, and the bolder 
of su(di a debenture cannot ])r*eveid ibc conipany from making 
ni()]-l,ga_<»cs or cliai-ges wbicli will raidv in ]n*iority to Lis claim. 
If it is a inoi’tgage debenture, it sboultl l>e a.scei'la.ined whet her 
the cliargc is fixed or only a iloaf.nig one, and whether the company 
Las any projicrty worth seizing: r.r/. a tramway line vvlierc the 
venture is worked at a loss is not worth the price of old iron. A 
]uirebaser sliould also sec that a copy of the Itegistrar's ccrtilicate of 
registration is endorsed on the dcbentur'c (see page 278, i'nfr(t). 

A debenture of a company formed umlei' the Companies Acts 
is not within The iblls of Sale Acts, 1878 and 1882, and may 

' But, iiH btated on pa^iroK li'JO mtkI 231, c‘\on wliori thcro is no borrow power 

bonds or deljeiituies aiuy be issued lo secure au existing debt lawfully created. 

' hovy V. Abercorris Slote (’o., [ IHHH] 37 Ch. D. 2(n. See also Edmuiuls v. Jiltiina 
Furnaces Co., [J8H7J 3d Cli. 1). 21.5. 

See North, .T.) 'J'opljaiu /•. Grecnside Co., [ ISSvS] 37 Ch. D. 2H1, 2‘Jl. The question is 
discussnd 111 Sir F. JJ. I'ulnier’s “('oiupuny I'reeedents,” I'urt ITI., pii^’o 1. 

* British India ('o. c. Cornniissioners of Jnlnud Bevenue, [1881 J 7 Q. B. D. 165. 

15 * 
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therefore create a chai'ge on cliattels, without being in the form 
prescribed })y or registered under the last-named Act.^ It has 
been held that this exception does not ap])ly to debentures of 
Building Societies and Industrial and Proviilent Societies,- but 
extends to the debentures of Foreign Com})anies,*^ but it is difficult 
to reconcile these two rulings. If debenture holders are not paid 
in full out of their security they may prove in the Avinding up.'* 
If they prove befoi*e the security is fully realised they must value 
their security (see ])agc bbO, infra). 

Tlie charge created in ecpiity by an agreement to issue debentures, 
if duly registei'ed, Avill give an equal protection io the debenture 
holder as a complete debeTitui*e/ and so will a debenture ird'orinally 
issued if the holder had no notice of the in formality.® 

In the absenc.e of special provision in the Articles a mortgage 
debeiitui'c does not rcfjuire a seal." Any document which is 
sufficient to e.reate a cdiarge Avill suffice. 

Ft, red and Final intj Chargi^a. 

Idle charge created by a didientnre may be eitlnM* ‘‘ fixed 
or “floating.” When the charge is tixt^l it is like an ordinary 
mortgage and affects tiie title to the jU’ojxM'ty, so that the 
coinjiany can only deal with the pi*o]>ertv atfected subject to the 
charge. But where tlie clnii'ge is a “ floating ” one tin* company 
may in tlie ordinary course of it.s business'^ deaJ with tlie 
pro])erty coa ered liy the chaige, moi-tgaging it so that the 

mortojige takes priority of the lloaiing charge, or selling or 

dis])osing of it, free from the floating charge, or using it up 
as the Imsiness requires at a,iiy time bidoi-e the charge attaebes,'^ 
and if jiropei'ty is acquired subject to an existing chai’ge oi* 
U])on the terms of the [uireliase priee being advan(;od on the 
seeurity of the pj'ojierty, these charges will take priority of 

the floating cliarge,^'* and the charge in the debentures will also 

> StHiidard MiuinffictunnL'- (V)., [JSJU ] 1 Ch. f;27 , Ihclinnis r. OvoiseoiR of Kiddei tiiuister, 
[1800] 2 (’ll, 212. Roffistraiion ih, luiwever, iieceHsiirv under llie ( 't>iiii)Muie!s Act ot 1008. 

- Grent Norlhein Wailwnv (Jo. «. Ooai ('o-operative Society, [IHOOJ J CIj. 187. 

® I’liirk V. liHlin Hill & (k)., [1008^1 J K. H. (i()7. 

Florence Land (’o., [ 1S70J 10 (,!li. H. f»:i0, (.’olonial Trusts t’or])onition, ( IHSOJ 15 Ch. I).406. 

* Sim\iltnncM»us rrmtiu^'' Ssudicate r. Fowciakei, ] 1001 j 1 K. JJ. 77i. 

® Duck r. Touer tTalvanihiny Co., f 1001 ] 2 K. 11. dli. 

” Uniney r, Kireprool Uoois, Liimted, [lOlOj 2 Cl» 142. 

* Old Hush Mills Distillery Co., [JS07j Ir. R. 4HS. Wliat is the “ ordiimry course of 
business” \mU depend on the cuciimstuncps ol each case. A s])l:ci1io mortgage to raise 
money for the pui'pose ot carr.i inir on the Inisine.ss of tlie coinjiany is within the words 
(Cox Moore v. l*ei'uvian Corporation, [100S| 1 Ch. tl04). 

'“♦Florence Land Co., 11H70J 10 Ch. D. 530, Wheatley r. Silkstorie &c. Coal Co., [1886] 
20 Ch. D. 715; llainilton's Windsor Ironworks, [ 12 (’h. D. 707 , Colonial Trusts 

Coriioration, [1870] 15 Ch. D. at iiajfo 472, Metro])ohtHn Hank v. Vivian & Co., [1000] 
3 Ch. 654. 

Coiiolly Hrother.s Woml v. Conolly, [1012J 2 Cii. 25. In this case the jiroperty waft 
conveyed to the company, but the title deeds were simultaneously deposited with the lender. 
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be subject to any otbei* rights properly created, as, for instance, 
where fixtures taken under a hire purchase agreement are 
subject to a right of the owner to remove tliem.^ But if 
the fixed mortgage is expressed to be subject to an earlier 
floating charge it will rank behind the floating charge,® and 
the power to create mortgages in priority to the floating charge 
does not give a right to create a second floating charge pari 
passu with an earlier one.^ 

A “ floating ” charge covers all the right of the company 
in the property which is specified as being subject to tlie charge, 
and may include- movable chattels, book del)ts, uncalled capital, and 
future pj'operty (see page 228 , supra). It is a present charge, 
not a future one, but it does not specilically affect any item until 
some event happens which causes it to become fixed, ^ that is to 
say, the debenture holder has under his floating charge an 
immediate ecpiity or charge on the property, but the company 
has tlie benefit of a licence or right to deal with the property 
charged in the course of its business until the charge attaches 
as a fixed charge, or, as it is often called, “ crystallises.” Thus, 
where the holders of a first mortgage sold certain fixed machinery 
but allowed tlie jmirhanser to leave it on tlie company’s property, 
his title was held to prevad over that of the holders of a 
flojiting chai'gc who ap})ointed a receiver after the date of the 
sale “ ; suid where properties let on leases were included, partly 
by a S])ccilic mortgage to trustees and ])artiy by a floating 
chai’ge, and tlie company assigned ari'cars of rent to a third 
party, the assignment was held to take pi’ecedej)ce of the floating 
charge, hut not of the sjiccific mortgage.^’’ A comj)any having 
several branches may, notwithstanding debentures may have been 
issued, sell the v hole of the business of one branch,'' or even 
the whole of its undertaking, ])rovided such sale is within the 
powers contained in the Memorandum of Association.^ 

The charge crystallises or becomes fixed upon the hapj)ening 
of the events mentioned in the debenture as those upon which 


* Morrison, Joiibh and Tnylor, Limited, [101-1 J 3 Oh. .50. Tine caeo wfte decided on the 
jO’Ound ilmt the debentiirijs were 8iib8tM|uent in date to tlie hiring agreement, and only 
created an LMiuitalile charge. 

* JZtf Robert Stephenson & Co., Lmiited, [1913] 2 Ch. 201, 

“Marshall r. nenjannn Cojie A Sous, [19141 1 Ch. HiX). 

♦See ifh-r Uiickley, L. J.) Kvaim v. Rival Granite Quarries, [1910] 2 K. R. at page 990. 
5 Hamer v. London City & Midland Bank, [1918] 118 L. T. 571 ; 87 L. J. (K. B.) 97.3. 

® Ind, Coope & Co., Limited, [1911 J 2 C'h. 223. 

"Metropolitan Bank of England and Wales r. Viv 4 nn A {’o., [1900] 2 Ch. 0.)I. 

8 Jie Borax Co., [1901] 1 Ch. 336. 
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the clebcMitnio Ijolders or trustees may take ])ossesHion or appoint 
a receiver aud u})()u jiossessioii bein^* taken or tbe receiver 
appoinfed ; also if tlio company go into Injuidation, even 
tboiigli the ])rovisions of tlio debenture only stipulate that 
the priii(‘i})al shall become ])ayable on the eom})any going into 
liquidation otherwise than for the pur[)()se of reconstruction ^ ; 
but while the con}])aTiy is a going concern the charge does 

not ci*\ stnllise merely by the liappening of the events 

which entitle the debenture holder to intervene,- for “unless 
something has occurred entitling the debentiii'e holders to make 
such an a])})li(^ation ” {i.e. an application to the Court for a 

receiver), “ and the a[)plication has in fact been made, or an 
action brought by them or on their behalf to realise iheir 
security, or unless sometliing lias hap]Hmcd which entitles the 
debenture holders to (let(n*mine their li(‘ence to the comj)any to 
carry on their busitiess, and they have actually done so, the 

company is entitled to do all the things which the licence entitles 
them to do.”'^ If, therefore, the company assign a book debt 
which is covei’ed by the floating chargt', it becomes the proper! 3" 
of the assignee, and the receiver subscquontlv' af)point(*(i cannot 
obtain pi*iority by giving the debtor notice to pa)^ t,o him aftei’ 
the assignment.^ 

“Floating” chaiges ai’c recognised bj^ the Acts, and ai‘0 
subject I0 two specrial iiuddents : (J) All such charges must be 
registei-ed wil,h the Ilegistrai* (Section bH, Sub-section 1 (/)); and 
(2) Suicc the doth June, 1908, where the corajiaii}" is being wound 
up a floating cluu*ge ci’cated within three* inontlis of thti coni- 

meiK'einent of the winding up is invalid CTccept to the extent 
of the amount, of an>" cash paid to the com])any at the time 

of or subseijuently to the creation of and in considej’ation for 
the (diai'gc*, with interest at five ])er cent., unless it is shown that 
the c()m])a.nv was solvent imniediatel}^ after the creation of 

the charge (Seertion 212: see page 504, infra, under title 

“Unduk or FKAiimiLKN'r Pkkfkkknck.”) * 

To a, void the I’isk of being ]H)stponed to future charges by the 
creation of fixed mortgages on all or part of the pi'operty of the 

‘Player v. ('roinjjtcai & (’o., [19Hj I Oh. 

‘Edward Nolhoii & Od. r. Kal»er, [lOO.T) 2 K. R. 

* Evans r. Rival (•raiiite Qiiariies, [ 1910] 2 K. B. 979, /)t>r Vauvrlmn Williams, Jj. J., at 
page 98fi. At lm^^o OO.'l Kletelier Mdiilioii, E. .1., says, “Mcae default on the pnit of the 
company dot5.s not chanj'o the character of the scciiiity, tho debenture holder in ust actually 
intervene.’’ At page 1992 Ihickley, E. .1., says, “No eipnty arises in a dchentnie holder 
whose secuntv is a lloatuig charge irom his merely giving notico to seize a particuhir 
a.sset of the company. He nmsL do Koinothing to turn his aeeurity from a floating into 
a fixed charge.” 

* Ind, (’oojie Jt Co., Eimited, [19J1] 2 Cli. 223. 
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company, it lias become common in the case of floating charges to 
insei’t a declaration that the com])any shall not have power to 
mortgage the pi'operty in priorily to or equally with the charge 
created by the debentures, whicli will in general secure the 
priority of the debentures ; but even in sucli a case the security 
may bo defeated by a sale, even though it contain an option to 
the purchaser to require a re-purcliase l)y the company,^ or the 
security may become postponed to some extent to the claims of 
others, for until the charge becomes flxed a gai’iiishor can obtain 
execution,” or a landlord may distrain,'^ oi* the lien of a solicitor 
may altadi and obtain precedeiu'c,^ and a creditor can set off a 
def)t due from the company to him against one due from him to 
the coni])any, although the former is secui-cd by second debentures 
expressed to be subject to the floating (diaige,^ and while the 
chai’ge remains an ecpiitable one a subseqiumt moT'tgag(‘e who 
completes his title by getting in the legal estate oj- giving notice 
to the debt.oi's obtains ])]'iority if nt the time of making his 
advance he did not know of the earliei* charge,^ or did not know 
that the earlier floating charge contained a provision forbidding 
the creation of prior specific mortgages'^ A subsequent lender, 
who has no notice of the debentures, or of the fact that they 
forbid prior charges, taking a deposit of the title deeds, may also 
obtain ])ri()rity, under the doctrine that where the mortgagor has 
ostensibh; authority to deal with the f)ro))ei‘ty all dealings with a 
bond jidn mortgagee are valid. ^ hlven taking second debentures 
which contain a reteivnce fo the first debentures is not notice of 
ilie contents of the tirsf. debe^tur(^s,•’ so as to give notice that they 
contain the above provision. 

If the debentui'i? holders take steps promptly to eid’orce their 
securily fludj* rights under a tloaling charge to the property 

M’ovfuev v. lVrH.se, [UUOj 1 Jr. U. HU. Uut thin not lie a more pretOTided pale 

v\1mc]i is mi reiilifv a moi (saint* ease, and Oltl Ilusli Mills Distillery, ex fmrip BivtiIc 

ol Ireland. [ IHUd] Ir. li. .‘lOl). 

* Kvaiis r. Rival Graiiile Quarries, [JIUO] 2 K. B. 1)70, Hobson r. Smith, [ l«0r>J 2 Ch. IIH. 

WliLMO a slicnlT, haviiip^ seized ])ro])ertv ol the eompaiiy, received paymonts on the terms 
that he should not sell, he was held cntitletl iti jpuiiii these saiJis apiinst a rLiceiver 
suhseipiently appointed (Kobinson r. Burnoli’s Vienna Uakery, [lOOlJ 2 K B, O^A) , Imt if Uie 
debenture holdeis intervene beltire the ffarnishor obtains his money, thej wiH be preferred 
(Norton r. V ates, [ lOOOj I K. B. 112). ^ 

■*Hound\vood (’olliery Co., [1H07] 1 Gh. ;i7<i. 

* Brunton r. Electrical F#m,nneenii>' (Corporation, jlHO'J] 1 Ch. -ru. 

'Edward Nelson A Co. v. Faber, 1 lOPOj 2 K. It. 3(57. 

e Enf'hsh and Scottish Trust r. Bniiitoii, [1H02] 2 Q. U. 1, 700; Covoney r. I’eisse, [1910] 

1 Lr, R. 104. 

7 Standard Rotary Maehiiie Co., [lOOGJ 05 L. T. H20 , Valletort Laundry (V., [1903] 

2 Ch. 054. 

•* ]{e Ca.stell and Brown, [IHOH] 1 Ch, 316; JVriy liernek v. Attwood, [IboB] 2 I)e (}. & J. 12^ 
Valletort liHundry (ki., [J003J 2 Ch. 061. 
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compriHed in their security take precedence over those obtained 
by an execution creditor, even after a sale by tlie sheriff, 
provided the money still remains in his hands but where 
money has been paid to the sheriff on the terms that he shall 
not sell the property seized, he has been allowed to retain this 
against tlie receiver.^ If an execution is put in, or garnishee 
order obtained, the trusi.ees or debenture holders ought at once 
to give the sheriff notice to withdraw, or to the debtor not to 
pay the garnishor, and ])roceed to the appointment of a receivei*, 
for if the security becomes a fixed one before the goods are sold 
or the <lebt paid the debentures will ])revail.*^ 

The e()uities of the debenture holder entitle him to oust the 
sheriff a-ftei* he has seized if the scicurity has ciystallised befoj'e he 
has sold,^ or to depi*ive tlie garnishor of his advantage if the 
crystallisaXion of the security 1ms taken ]daee before he has 
collected the money ’’ ; but if the debenture security is allowed 
to continue to float., the execution creditor's or gaimishor’s right 
will ])revail, and a garnishee order vi\i will be made absolute 
notwithstanding the ojipositiori of tJie debenture holder or a claim 
made by him on tb(‘ debtor to jiay the money direct to the 
debenture holder,^’ for a debenture holdei* c.annot single out and 
take a iiarticiilai' debt or ]>ieee of property while allowing the 
company to trade with the rest, of its assets." 

Cases of considerable bardship have oceurreil wbei‘e debtmture 
holders luive allowed a eorn])any to trade on eredit, and have 

applied for a receiver only when the trade cretlitors were seeking 
to enforce t.bcir I'iglits ; but the rule that an execution creditor 
or garnislior takes subject to all e(pilti(*s affecting the debtor is 
well established,^ and the Court has been compelled, sometimes 

with gr(‘at reluetance, to appoint, a receiver, who takes possession 

of all the assets and leaves the unsecured creditors unsatisfied.*’^ 

The position of an execution creditor garnishing a debt owing 
to a coni])any is not a favourable one, foi* if the debenture 
security lias attached, not only is be. postponed to debentures 
already issued, •'* whether a I'eceiver has or has not been appointed 

^ lie Opera, Jjimitod, [1891 J y Ch. ^GO; 'I'aiiiiUin r Slitrift ol WurwjckBhire, [1895] 
1 Ch. 7;u. 

RobiMHon V. Bnrueir.s Vieuua llakery, ( UKU.J 2 K. 11. ({‘il. 

® Davoy v. WjIliauiHou, [IhOH] 2 Q. 11. 101, as (explained iii Kvhuh r. Rival GrainLe yiiarnes, 
[1910J 2 K. II. at pMK-G UMK) ; Norton r. YatCH, [1000] I K. 11. 112. 

♦Opera, liiniited, [IHOI j Ch. 2G0 ; Davey r. Williamson, [1808] 2 Q. 11, lO.*! ; Duck 
V. Tower Co., [lOOl] 2 K. 11, .*114. 

5 Norton r, Yates, [lOOGj I K. R. 112. 

•Evans v. Rival (lianite Qimrnes, [1010] 2 K. 11. 070. 

7 Robson r. Snuth, [180.>] 2 (‘h. IIK, approved by C. A., flOlOj 2 K. 11, U80 to KKX>. 

•Standard Mannfaetunrif^ (’o., [1801] 1 Cli. G27, Oil ; Opera, Limited, [1801] 3 Ch. 260. 

•See the judg-ment of lluckley, ,1., in London Tresbed Hinge Co., [1905] 1 Ch. 676. 
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at the time his order is made absolute,^ but even after the service 
of the garnishee order absolute on the company it can, for 
good consideration, issue debentures which take priority over 
the rights of the garnishor. - 

It is usual and convenient, therefore, to create the security 
in such manner that the lands and immoveable property of the 
company are covered by a fixed charge (usually contained in a tinist 
deed), while the stoch -in- trade, chattels, and book debts of the 
company Jiiid its future pro])erty are included in a floating charge. 
4^he debentures usually specify in what events (such as licjuidation, 
default in jiajment of principal or inteiest for a st.ated pei*iod, &c.) 
the chai'ge is to l)e enfoi‘(!eal)le, and in interj)reting these the Court 
will always lean against treafing the charge on goods rerpiired 
for fhe business as being lixed while the business is going on,'^ 
For where an intention appears that tlie company should receive 
and deal with the pro])erty charged it is assumed that only 
a flouting security is intended.'^ 

A chjirge though ex])ress(‘d in words which would suffice to 
create a fixed mort guge will be treated as a floating cliurge and 
be subjeef to ])j*(‘f(‘rentiul ])ayments if it H])pears that it was 
ird, ended fliijt fhe com]>any should continue to use fJn^ articles 
charg(‘d and tni'n them over in its business'; the ])rincif)al tesfs 
wbetlu'r a charge is floating w'ere given by the (h)ui*t of A])peal 
a,s follows: Ji^ii’st, if it is a, charge upon all of a cei'tain class of 
assets, ])resent and future ; secondly, if ibe ass(‘ts chai'ged would 
in the ordinary course of business be changing fi'oni time to 
f-ime; and, thirdly, if expressly or by necessary jmpli(^alion the 
company luis the power, until some stc]) is taken by the debenture 
holders or trustees, of eariying on its business in the ordinary 
way so far as I’ega.jxls the assets chaj'geil 

luuii’in pi inn of Deheiit urea . — Jrrcdee)nnble JJrlteoturcs. 

l)eb(mtures may be foi- a fixed l;erm of years, or je})ayab]e 
on notice, or ij’i’edeernable.' Unless debentures are ])errnanent, or 
irredeemable, the debenture c>r* ti*ust deed fixes tliti date when or 

' Cniriioy r. Hack, [llMMij 2 K. U. 74^J. 

2 Geisse v. 'I'Hyldr, 1 10()6J 2 K. H. 058, Div. Court (KeniiecJy, J., doubtnip). 

^ Goveruftieiit Stouk JiivcHtmont Co. r. Miunla B,a]lv\ay, [JMI)7J Ap)). f’a. 81; EvanH 
V. Rival Granite Quarrios, flOR)] 2 K. B. 979. 

■* Illiii^'vvorth V. Hoiildhwortli, [1004J App. Ca. 365. 

® National Provincml Bank v. United Electric TheatrcH, L1910J 1 Ch. 132. 

® llouldBWortli r. Yorkuliirc Woolcoinbevh’ AHBociation, f ItHK^] 2 Ch. 2H4, attlrmed in 
the ITouso of Lords tnb 7iom. lllinpfworth r. Houldawortb, flOOl] App. I ’a. 355, where it 
was held that a jfoiieral charge on Iniok debts, present and future, was a tlontin^f charge, 
although not e.\'prcsHC(l to be so, and reiptired registration under the Act of 19<K>. 

7 “ Irredeeimible ” may mean, if the context so reijuires, “not liable to be called in," as 
well as “snob thnt the comiisny cminot claim to redeem the stock” (Willej’ r. .Joseph 
Stocks k Co., [1909] 36 T. I*. K. 41 and [1912] 2 Cli. 134, note). 
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the drciinistances in wLioIi tliey are t() be 7 *e])Mid, and npoii such 
date or the happenin^^ of the specified event tlie company is liable 
to mske immediate i-epaymcnt of Ibe pi-imn’pal amount secured. 
The terms of issue, howevei’, often provide for* the com])any having 
powcj’ to i‘e(h*em at an earliej* date u})on t^ivin^ notice, or for a 
sinkinj^ fund bein^ ci-eated out of wliicli the company is required 
to ivdecm an a])propriate amount of the debentures from time to 
time, eithei* by purchase in the rnai'ket or hy paying off particular 
debenfiires stdected by (lja\vin<j;-s, oi* in some cases by iiaying* off 
the d(*bcntui-es tendered for redcmiption at tlie lovNcst ])rico. Tn 
all tlu'se cases the provisions of the dt*eds constituting* the 
debenture's must be carefully followed. ddie com])aiiy may also 
]nir(;li}i,S(' its own dehentur*es, which thei*eupon become* extinguished, 
but ar(‘ capable of reissue in tin* circumstances mentioned below 
(see li(‘issue of I)(‘benturos, jiat^e 245, inf) a). If the debentures 
ai'e ])urchased for h'ss than their face \alue the difi’c'rencc (umstitutes 
a pi’ofit of tin* company, but siicli profit cannot be distributed as 
dividend unless tliei'c is a. profit on the wlioh* of the transactions 
of the coni})any for the ])CJ’iod in (piestion,^ and if the company is 
formed on tlie trust principle (/<' keepini>* its eajiital account, 
distinct from its revenue aci'ount) tin* j)i*ofil on the ])nrchase of 
the debentures must be treated as beini>’ an incremriiit to ca])ital 
and not. as ])ari. of the income of the conqiany^ 

Even if tliei’c is no cxjiress statement to that efiect, the princijial 
inoneys will bi^comc payable u])oii the company ,i>*oino- into lirpiida- 
tion,- and tlie ehar<»*e will atta<*h on the ])ro])ej’ty as it t*xists at. 
that time*’; that is to say, the jiroperty can no longer be dealt 
with except subject, to tlie chai'gx*. d'he li^ht of the (iebentuJ*e 
holder to enfoi'ce his semirity also attaches if the comjiany parts 
with the wlioli', oi* substant iall\ the whole, c)f its undei*ta.kin^ and 
ceases to be a .t^oinf^ ('oncern,* unh*ss such a sal(^ is authorised by 
its Mmnorandum of Association,’ but not. if a coni[)a.ny having 
several branches sells t.he undertakino- of oiui branch ouly.^’ 

If a debenture is exfircssed to be ])ayahle on rir after a. named 
date, th(! holder can. as soon as that (bite has [)a.ssed, give notic.e 


> Wnll r. London A, I’lvn iiicml Tni.sL, jwr Yonngcr, J., [I'JUOJ 1 Oh. 1.*) , per Sar^fRiit, .T., 
[14)20] 2 I’.li. 5Hii. 

- Wallac'o Univer&al Antoniatic l^)., [ISDIJ 2 (’h. .^47. But the jnojxjsition Imw been 
disputed by soino iiutlionties. 

“Puinumi Mini (U)., [IHTOj CUi. 318, Oolonnil Tnints ('orjKmition, [IHHOJ If) Ch. D. 40.'); 
Wfvlluco V. UinverHiil Aulonnitit* (’o., [IHlUi 2 Ub. 34.7. 

* Ilnbback r. Helms, j 1HH7J 50 L. J. (’ll 630. 

^ lie borax Co., ( 1901] 1 ("h. 320. 

® Metropolitan Hank of Kiijflmnl and Wales r. Vivmn & Co., [1900] 2 Ch. or>4. 
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(jallin'T in the money, for it is then presently payable.^ A proviso 
to a covenant to pay that the covenant sliall be enforced only 
ji< the covenantor’s option is void, and if the principal is expressed 
to be payable “ on or after ” a named date it becomes payable 
on that (late.^ If a debenture is payable upon the happening 
of an event within the control of the company it cannot by 
determining the event cxnnpel the debenture holder to accept 
immediafo repayment.- But debent ni*e holders cannoi refuse to 
a(?cept payment on the company l)eing wound up com])ulsorily 
if this is one of the imndilioiis for ])aymenl:.'^ 

Perpetual or irredeemable debentures are in effect the granting 
of an annuity in perpetuity to the holder, and special power 
should be taken in the Memorandum if it is (lesired to create 
annnities. In a case where there was no such ])ower it was held 
bel’oi'e the Act. of 1907 (which by Section 14 exj)ressly authoi'ised 
tlio cj’eation of irredeemalde debentures, and was retrospei-tive) 
tlifvt the company could pay off* at ])ar a dehentiii'e expressed to 
be ii’i’edeemable.^ 

I’mler the ordinary law any provision in a dehentiiro or 
tr’ust deed which jinioiints to a clog or fetter u})on the 
company’s ])ovvej’ to redeem the prop^'rty charged, whether 
s])ecitically or hy way of floating eha, rge, is void in the case of 
a company as completely as in the case of an iTidi vidual.'’ 4'hus, 
where a (iornpaiiy deposited debentures with a ju’ovision that, the 
lend(‘r might at any time within twelve months j)Ui‘chase the 
debentures at forty j)er cent, of their face value, the provision 
w as held bad ^ ; and this rule applies to an Pnglish contract to 
issue mortgage debentui'cs comju'isiiig hind situate in a counti’y 
where the rule is unknown, and w'ill be enfoi’ced by the Courts 
against any of the contracting ])arties w'ithin the jurisdiction''; 
l)ut a debenture or other moi'tgage, even befoi*e the Act of 1907, 
might be made iiavdeemable for a, limited I’easonable time. 

^ Tc'wkcsbiiry Gas (’o., 115)11] 2 Cli. 270, affirmed [1012] 1 ('h. 1. The j)n)spec*tUH cmiaot 
he lookf'd at, Lo iniporl other teriris thiiii those in the debenture (same ense). 

' (bniernl Motor (’al) Co. No. 2, [1912] 50 S. ,1. 573, )mt see the case next cited. 

“ (!oii.soh dated Golil Fields r. Simraor & Jack, Limited, [1913] H2 Ij. J. (ffi. 214, 
lOS L. T. 4SS. 

/ 

' iSoutheiii iJraiiihnM Hio Grande do Siil Bnilwny, [100.j] 2 Ch. 78. 

■' ill tlio CMSO ot De Bi'cis Consolidated Mines r. British South Africa (ki. (1012, App. 
Cii. 52) Lord Atkinson, Lord Jlulslniry, and Lord Gorell cxpressetl doubt whether this 
doctiiiu) M])plied in the case ot lloatinf? charjjes, hut this doubt w'as dispelled m KrejfliiiKer 
t. .New i’atagonia Moat Co., [lOIt] Ajip. Ca. 2.i. 

Saninol r. Jarrnh Timher (kirporatiou, [loot] App. (!a. 323. As to what con- 
s' itiit-s n clop: oil tho ef|uity ot redemption sue Noakes r. Rico, [1002] App. Ca. 21; 
Lisle V. Heevc, [1002J Ajip. Ca. 4')! , Bradley v. Carritt, [1003] App. Ca. 253; and 
Bri^rj^s r. Hoddiiiott, | ISOS] 2 Cli. 307. 

' British South Atriea Co. r. Do Beers Mines, [1010] 1 Ch. 351, [1010] 2 Ch 502, 
lleversed on other grounds, [1012] App. Ca. 52. 
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For many years it was considered that no collateral advantage 
conferred as a term of the loan could extend beyond the period 
of the loan, but it is now held in the House of Lords that 
collateral advantages may be stipulated for and retained not only 
during the cuj*r(*ncy of tlie Joan but after tlie repayment of the 
advance, provided that there is no unfaij* dealing and tlie retention 
of the collateral advantage does not prevent the mortgagor 
getting back the mortgaged property free from restrictions.^ Thus, 
where by tlic terms of the debentures the holders were entitled to 
receive one third of the sni*plus assets of the company in the case 
of a winding up, this term was held to be enforcejible altliough 
the del)entures Iia,d in the meantime ])een paid oJf and extinguished.” 
Any attempt, however, to prevenl tlie borrower from getting back 
his property in as good a state as wben it was charged, will 
fail ; but it was held before the Act of 1907 that this did not 
render it imjiossible, if the Memorandum contained the necessaiy 
powei*/^ to create a ])(‘rpetnal debmilnre, for that is, in fact, merely 
an annuity which may be gra-nted by appro])riate words, and the 
annual jiayments may l)e charged on the (‘ompany’s projierty ; 
but, as pointt‘d out ly Lord liindJey, an irredeemahle debenture is 
not a morigage at all.'* If the woj*d “redeemable” is aj)])licd to 
such a ])(‘rpetnal annuity it nica-iis repurchasablc.'’ Sccl-ion 103 
(re-enacting Section 14 of the Act of 1907) now dccla]*es that a 
condition in any d(*cd or delamtiirc, whether issued or ex(‘cuteil 
before oi* after i-he passing of tlio Ai*t, shall not be invalid by 
reason only that thereby the dehentui’es ai’e made ii'redeeinable, 
or redeemable only on the happening of a eontingency liowever 
remote, oi- a period however long 

The woi’d “ ii'redeemabl(‘ ” applied to dcbentui-es would pi imil 
facie have the meaning tliat the (amipany has no power to redeem 
or pay them off, hut it is fre(|uently used with the intention of 
describing debentures of whieh the holder cannot demand lejiay- 
ment, even though the company may at its option redeem them. 
The context may be suHicieiit to estaiffish this lattt?i' meaning®; 

> KrepluiKiM' r. Now rntHfroiMW Mciit Co., [HUH -Arp. Ca. *26. 'riu-s docisiou is ni oootlict 
Tvith Homo oHilior dooisioiih iiml should he noted as a new- depaitiire. 

ntr (Alihan hand ('o., [11)21 1 2 Ch. 147. 

Seo CJiHd oitoil 111 note •’ on ^n'ovnaiH i)Hjro. The llntish South Afrjca Corn])uiiy’s 
case (nee note * on previous patrol was to the same effect as decided in the Court of 
Appeal; hut the Miaise ot Louts held that the advauta^''e conferred ou the De Boois 
Company w'as not a term ot the inort^aife, and theivlore miK’lit eoiitiiiue alter rodenpition. 

* Without Hueh powei the so callorl irredooiuahlo dohenture inav ho ])Hid off at par in 
lupiidatioii (Southern Ura/ihan Kio Oiande do Sul Ruihvay, [11)06] 2 t'h. 7H). It is not 

clear that the Act ot 1007 removes the iieceHsity tor haviiip authority in the Memorandum 
to issue irredeemable dobeiitiircs : the fact will still uunain that they do tiot create 
mort) 4 rapeK, hut rather perpetual annuities (see next note). 

* Samuel r. Jarrah Timber Corporation, App. (’a. 3;t() ; Rdiiihurjfh Corporation 

*. Britisli Linen Bank, [lOl.'l j App. Ca. 1H3 ; see also Attreo r. Ilawe, [18781 0 Ch. D. 337, 31U. 

« AVilley r. Josejih Stocks & Co., [1912] 2 Ch. 134, note. This rase was decided in 1909 
(see 2(1 Times L. K. 41), 
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but it is not proper in such a case to use the woi*d “irredeemable,” 
and “ perpetual ” should be substituted. Stock which is expressed 
to be “ redeemable at the option of the company ” is not 
repayable on the demand of the holder.^ 

iJehcut nros to Bearer. 

Debentures payable to bearer are very common. According to 
the general law of England a debt cannot be assigned by delivery 
of the do(;umeni wbich creates or evidences the debt; but there 
is an exception in certain (^ases where tlie law merchant makes 
sncli an assignment vnlid (e.q in the case of a bill of (‘xchange) ; 
and it lias been lield by Kennedy. •!., and Jb’gliam, J., that the 
custom to treat debcntums t-o bearer as m*gotiable by delivery is 
sufficiently proved to take effect under the Jaw merchant, of 
wbich custom judicial notice will now be taken without express 
evidence'-^; and oven without reference to the law mei'chant it had 
])reviously been held that, by a docdinne of esJo])pel, a company 
nniv l)e prevented from denying its liability to ])av a debenture if 
it has invited ])ersons to a,cce]>t a transfer l>y delivery, and has 
held out or re])r*esent('d that the debenture so transferred gives 
tile l)eai'er a right to be paid; and equally tliat a decbn*ation in the 
debenture that the delivery of the bond to the company will be 
a valid discharge to it, for ])aynjent will bind the original and 
intermediate boldei's. The ca,ses which deal with this subject are 
numcj'ous ; some of the most im|>ortant ai*e rereri*ed to in the 
foot-note.’" Debentures can accordingly be framed so as in 
eU'ect to be payable to bearei*. Section lOb expressly authorises 
the creation of (i(‘bent urt‘S to bearer in Scotland, treating their 
valiility in England and Ireland as not i-equiring any express 
notice. 

Deheufure Sfock. 

Debenture stock is of the same nature as ordinary debentures,'^ 
exce[)t tluit, instead of each bond securing a definite amount, the 
whole sum secured is treated as a single stock, and cei’titica-tes are 
issued declaring the holdei- to be entitled to a definite sura, part of 
the stock. '^JTiis sum is not necessarily a round sum, but may be 
for any number of pounds, and may include fractions of a pound 
unless ex])ress limitation is made in that I’espect. The debenture 

1 Edinburgh Coipora-tion r. nriLKsh Linen Jtiink, [U)J3J App. C'n. IH.l. 

■- HecliuuiiHlaiul Kxploiation Co. r. J.(in<lon Tnidinj^ HhuK., [ISUHJ 2 Q. B. 058; Edel^tein 
r. Scliiiler Co, [1902] 2 K. B. 1 U. 

Jfe and MaHteiman’H Bank, [1807 | 2 Ch. 'M)7 , m Hlnkeley Ordnance Co., [1868] 

3 Ch. 154, Natal Investment Co , [18681 3 (’h. 301; re Iiiiperuil J^aud Co, [1871] 11 JC(i. 487; 
Goodwin V. lioberts, [1H70J 1 App. Ca. 470, Enj^Ieslield r. Londonderry, [1877] 4 Ch. D. 693; 
Hoinionl Canal Co., [1883] 21 Ch. 1>. 85. The case of Crouch v. Credit Foncier (1873, 
L. R. 8 Q. H. 386) rnust now be taken to be overruled. 

* Debenture stock pasaes under u bequest of “all in^’’ debentures’' (Morrice t>. Aylmer, 
[1875] L. U. 7 H. L. 717 ; Murray v. Herring, [1908] 2 Ch. 493). 
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stock may be repayable at a fixed date, or may be irredeemable,^ 
accordinpf to the deed ei’eating it, and may be secured in any manner 
in which a debentm*o may be secured. Tlie loans of railway 
compani(5s iindci’ the special Statutes g-overning such companies are 
almost invai‘ial)ly in the rorin of stock, and sire usually pt‘r])ctuai ; 
but it must be noted that debentures of companies (c.r/. railways) 
formed midei' The Com]>ani(‘s Clauses Act, 1845, have not the 
same elTiH't a.s those of eom})aiiies formed under The (hunpanies 
Acts, foj* they only enlille the holders to have a receiver 
ap})ointed, and the land and ju'operfy charged cannot be seized 
and sold.- The same raile applies to coni])ani(*s carrying on a 
public undcj’taking, although not formed under the Com])anies 
Clauses Acts: e.(j. a wader company’ or a ti-amwayd 

In Ihe case of such debenlure stock th(‘ ])osiiion of a. debenture 
stock hohh'r is that of an annuitant, and so long as liis iidei-esi 
is not in ari*ear he cannot take ])roceedings to intei'lere in the 
conduct of the business of the compa,ny e\en if he alh'ges that the 
capital moneys of the I'ompany are btung inipro])ej‘ly disposed of.’ 

Debent ure stock is oftem made t.o be irrcnh'emable, follow ing the 
practice in the case of i*ailway companies in this lesjiect : that 
is to say, tlie money is raised by the sale of a perpetual annuity, 
and this again may b(‘ (jnalitied by giving ilu* company ])ovvcr al 
its option to j*ej)urchase such annuity hut sometimes tlu* division, 
of the. ])rineipal money into stock in.dt*a,(l of lixed amounts is 
effected, although rejiaymmt is to he made' in the same manmu* 
as with ordinary (h‘hentur(‘s. 

Interest on Pt'henf f( i es. 

At (hnnmoii Law interest is not j)ayahie on a debt except hy 
agi'ccmiont.' The deheiitiire must thcrefori^ eontain a covenant 
to jiay interest, and should provide that if the ca[)ita.l is not' paid 
at the due date intcM'est shall continue to bci jiayahle at the 

agreed rate; otherwise, tliough interest may he recover(*d as 
damages for nonjiaynient of the principal, it will only be allowed 
at the mcrchantalile rate, say h)ur or live per eimt., oi* ad the 
rate previously paid, whichever is less.^ If no j)hieo is nameil 

for tht^ jiayment of the pi‘inci[)al it is the duty of tin* tlompany 

’ That ]s, niHV ho in tho toiui ol an anninl.v (m-o 2:13 and 215, suprn). 

2 GardiiLM" r Unmlon, CljiiLlunii, and I)«)VOr Wndwii^y (’o., [I8(i7j 2 tUi. 201, rr Hemt* 
Bay ('o , [1S79] id Cli D. 42. 

® Blakor r. Ileus nnd ICssc\ W aUirworkH, fl-ssaj 4] ('}i, I) 
r. South Slannjdslnio TrHinwHvt", \ 2 (’h. .'id. 

* Lawronco t. W est Soinonsct Minoral Hnilniiy, ] IdlsJ 2 C'h. 250, Cross c. ImjieriHl 
(?ontincnt!il Gas Assoniition, j’lU2*^l 2 Ch. .>53. 

® Kdmhari'h Coriionitioii r. Biitish Linen Bank, f UU.’lJ (’a. 

" Hitf«ins 0 . SHrj;ont, [1H23 I 2 M. A C. .'{48, Pajjrc r. Newman, ( 1M25)] !> li. ilt C. 37S. 

« Price r. Great Western Jlnihvay, A, \\ . 2H, >t Roheits, [18H0J 14 Gh. 1). 49; 

Mollersh v, Brenvn, [1890] 45 Cli. I). 225. 
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as debtor to find and pay the debenture holder.^ If the debenture 
holder does not j)roduee his debenture foe payment, or beiiij' 
an executor does not ])roduee probate, interest will eonliiiue till 
actual pay men t, even if there is a delay of years.- 

The intciest on debentures is a del)t, and, althoiif^h usually 
ex])ressed to l)e jmyable half-yearly, acci-nes dr dir in dinn.'^^ It 
is payabh^ whether there are or are not ])rofits, and, althonjjfh such 
interest is usually to be charged ai!:ainst incHime account before 
ari’ivinp;’ at the profit foi* the year, inte?*est ])aid on cajn'ial bori*owed 
f(»i‘ eoiisti'ueting works may din*ing the period of consiruction 
])roperly he added to the capital and treate<l as ])}irt of the cost 
of construcl ion.*^ It has also been hehl tliaf. where interest on 
debentures has been paid out of ea-])ital, there hcinj^ ]U) ^u’ofits, the 
coni|)any need not, make i^ood the eaj)ital expended ludbi-e payinj^ 
dividends.'’ 

It is usually declaied that if didault is madti in paying- inteu’est 
for a specified time the ])i'inei[>al shall h(‘eome immediately ])ayahie. 

If dehenture holdei’s i‘ecover judo-ment foj* theii- ])j-inci])al and 
ijitei’cst the debt is merged in the judgment, which ther(‘after 
carries intejvst at four ])er emit , whatt‘V(‘r the amount payable 
und(ir the deheid iii'C^s.^’ 

Sometimes, however, interest is declared to he jiayahle only out 
Cfcf ])rofits, in which case the company must ap[)ly all a\ailable 
profits for this ]nH*pose, and not set aside any ])art as reserve until 
the intei‘est is [)aid in full ^ Smdi dedamtures are usuallv called 
“ income bonds 

When a receiver is ap])ointed the moneys available ai’C applied, 
firsi in j)a \ ing int eiest due, and the balance in rejiaying the capital, 
although, it the drhentun* holdeis so j’cquire, th(*y may have the 
moneys received applied in rcjiaying capital in the first instance, 
whiidi will he to their advantage if there is a deficiency, for these 
payments do nof- hea,i‘ income tax ; and furl her, if t in* arrears of 
interest aic not tlie same in all cases, each dehent ure holder jiroves 
for the aggrt'gate amount due to him for jirincipal and interest^ 
(see pag(* ‘Jod, i}tf)(i). 


' See Tlioni r. (’ity Uin* Mills, [18S11] 4(1 ('h. J), y.")7. ' 

- Fowh'i’ t. MhUiiihI Kleclno Corpdnitioii, [ liU7 ] 1 (’li. .VJ", nnd in A., 1111)71 1 (UnOofl. 
the jiulf^nuMil. ol K\(*, J., it uppcius tluit tin.* coiifcmct was to imv lutfrrst till the 
pniiciptil WHS piiid (set* imj^i* .VJS). 

■* Apportioiiiriput Act, 1S7(), SectioiiH 2 and Ti , re Roarers, [18021 1 Dr. A, Sin. 228. 

Hinds r. Hnenos A vies Ornnd Nntn>Tial TniiinvH>s, [lllOOJ 2 Cli. O.lit. 

» llosanquet v. St. John dnl Key Muiinff (_'o., [isorj 77 J^. T. 200, hut b(‘e Do\e.v r. (’ory, 
[ lyoi] App. C'a. 477. 

Kuropeaii Central llailAvay, [1S70J 4 (!h. D. .23. 

" Heslop /?. ParaKnH.y Ccntriil Rnil^vay, [lOlOj 54 Sol. .7. 234. 

^ Jir Midltind Expicys, liiiuited, [IIUIJ 1 Cli. 41. 
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Issue of Debmfnres. 

A public (jompaiiy ret^istered since 1900 may not exercise the 
rii^lit to borrow money or issue debentures until it is entitled to 
commence business (Section 87: see pa«fe l(V/ , siipra) . 

The issue of debentures is made by the directors, who cause the 
seal of the coinpany to be aflixed to the documents, and deliver them 
to the allottees when the full amount is paid to the company. 
Debentures sealed but not delivered ai-e not “ issued.”^ But the word 
“ issue ” lias not a technical rneanint^, Jind debentures agreed to be 
issued will be t?*eated as issued.” If paymeiit in full is not made 
at once, scrip certificates ai*e often issued dechiidn"’ tlnit the holders 
are entitled on ]>ayment of the balance to liavo foiunal bonds 
issued to them.*^ 

There is veiy frequently a pi-ospectus offering the debentures, 
but if !iny (juestion arises as to the ineanin^y of the terms of the 
debentures, no rcfej'cnce can, as a rule, be made to such a p 7 *ospectus : 
the pj-ovisions of the debentures alone must be considc'red.-^ But 
the offer by the ])ros})ectus will create an e()ultab1e charf^e in 
favour of tliose who have juiid their momy if it is clearly 
stated what ])roperty is to be charged, but not if this is left 
uncertain, as, for instance, by mei-ely referi‘inL»’ to mort'^ag'e 
debentures.*' This char^-e, howevei*, will i*equire r(*i’isti*ation and 
will be su})erseded by the debentures as soon as i.ssu(‘d. • 

If a ci’editor has an cqdion to receive debentures for his 
debt he may call for them at any time, even after judo’iuent in 
the debenture holdei’s’ action, and they will 3*aidc equally with 
the other debentures. 

Section 92 requires that the debentures or certilicates of 
debenture stock shall l)e complete and ready foi- deliveiy within 
two months after allotment or rt*fristi-a.tion of any ti’ansfer.'^ 

* M(n\MU r. ('nHtlo Sled find Iron Works, [IHH7] .'O' (’h I). HH; Levy Abercorns 

SlHte find Slab (.’o., [ 1HH7J 37 (’h. 1). 2f}0, Derby (’tiiml Co. r. Wilinol, [IHOH] 0 Last 300 
(see puj^o 10.1, ttnpra). • 

“ Porlb Klticlnc Tr>Mn\\nys, [1000 ] 3 Cb. ‘Jlfi, uitnifir i’. Abereorns Slate find Slab 

Co., f 1H87 1 37 Cli. 1). 204. See also Dey v. Uubber find Mcrcfintde (Corporation, [1033 ] 3 ('li. 53H, 
in winch it w'as liel'i Unit a debenture bohler in eipiity was entitled tf) the rights of 
debenture lioldera, r.i/. to vote. 

* Such seri]t in the case of uioilKaife debentures creates an equitable cbaixe, and 
reipiires reg-istration. 

■* Tewkesbury Cas Co., [llMll 2 ('b. 370; fl»I3j 1 (’h. 1; Lritish Equitable Aflsnraiico 
Co, V. Bail.V, [UMHil App. Ca. at impca 3H, 41. A delwriture pnma fane contains the whole 
contract. As to the circumstances in winch a prospectus may form jiait of the contract, 
or constitute a hindiiijf collateral contract, see pajje 30, infra, and .lacobs r. Batavia and 
General Plantations Trust, 1 Ch. 387, [1034] 2 Ch. 330. 

* Now Durham Salt Co., j IbOOj 3 

® Pegire v. Neath District 'I’rumw'ays, [I89NJ 1 Ch. 183. 

7 For penalty in case of default sec pnjfe 183, tupru. 
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The applications for and allotment of debentures are asnally 
made in tll(^ saTne manner as in tlie case of shares; biit the 
provisions of the Act as to a minimnni subscription in case of 

shares do not apply to an issue of debentiii’cs. 

The s,‘imc mles a])ply in tlie case of shai-es and dfibentures 
for ascei'taininir when the contra(;t for the issue is complete, with 
tlie exception, liowevei-, that contracts relating to mortgage 

debentiij’es are not binding unless in Avi'iting, if the mortgage 
creates an interest in land, and so brings the transaction within 
the Sl-atute of Fi’aiidsJ Shares, on the other hand, are personal 
pro] >ei‘ty . 

Ilefoi’e 1907 tlie Courts would not grant specific ])erfonnance 
of a,n agi-eeinent to niakii a loan, even in the form of taking 
debentui'es, so that if an a])plicant went liack fi'oni his bargain 
the I'cnu'dy of the company was in damages only, which may be 
very ditlicult to jirove." Section IG of the A(;t of 1907 and 

Section 105 of the Act of 19()S, howevcj*, make a contract 
witli a conijiany to take u]) and ])ay for debentures of the 
c.ompany enfoi'ceable by an order foi* sjiec'itic, [lerfoi'inance ; but 
if under tin* (iondii-ions of allotment the comjiany forfeits the 
debeiit,in*es for nonpayment of an instalm(*ni tlie right to enforce 
specific performance is lost'* I’be jiosition of an aj>plicant for 
(l^damtures who makes default in ])aying ii|) the bahuu^e is not, 
iiowevei', a good one. As he is not willing to jiej'form liis part 
of the bargain, it seems that he has no j'ight to compel the 
com])any to carry out the contract by giving liim security or 
])a)ing him interest.* Astbuiy, .1., in a (;ase in which llass 
r. Cdivley' was not cited, hoAVCA^er, held that debentui'e holdeis avIio 
were in default as regards payment- of instalments should, on 
a distribution being made among tlie debmitni-e liolders, be paid 
i.iteably according to the amounts th(‘y bail ]>aid nji without 
first ])aying up the ba-lanci* of the debentures held by them.^ 
AVhere a loan has been made, s])ecitic perfor'inaiiee of tlm 
agreement to give security will be deci-eed,*’ and an agreement 
to issue debentures for money paid ci*eates a charge, although 
the d(d)entures are not actually issued.*^ An agi'eemeiit to issue 

1 Driver v. Uroad, [IHWM] 1 Q. Ji. r>39, 74^t. 

“ South Atriean Territories w. VVallinptoii, [1898] App. Ca. H09. 

® Kuala Pain Estates v. Mowbray, [19ir)] 111 E. T. 1072. 

Jiuss t'. Clivley, [1829j Tamlyn 80. 

Seavor v. Siiieltinf? Corporation, [1915J 1 Ch. 472. 

® Dermann v. lloils'es, [187.'l] 30 Eq. 18. 

^Stnind Music Hall, [IHOSJ H 1). G. .f. & S. 11.7; Peiffre v. Neath Tramways, [1898] 

1 Ch I8;i ; re Queeiislaiid Laud and Coal Co., [J894J 3 (Jh. I8l ; Sirnultancous Printing 
Syndicate v. Eowerakcr, [lOOJ] 1 K. H. 771; Perth Electric Tramways, [HKKiJ 2 Ch. 216. 

l6 


H-B. 



242 


BORROWING. 


debentures wlien tlio powcM* arises will be enfoi'ced though there 
was no ])rescrit ])owei* when the agi‘eement was made.^ 

]f (lire(!toi‘s take an agreement to issue debenlin'es to them- 
selves for loans made, hut do not ])roeure the exeeution and 
reg'istration of the debentures until shortly before liquidation, 
their security may he void under the bankruf>tey laws.” 

Debentures must bt' executed and issued in Jiccordaiu'e with 
the j'(\gulations of the (*ompany, and if any irrc'gularity is 
appai'cnt on t,he face of them their validity will be affected, but 
if a])paiently in order the holder need not iiupiire whether all 
formalities have been (uunplied with.*^ A ])rovision in the Ai-ticles 
of Association that ii'ieuuhu-it ies shall not atfect the debentures 
will ])rot(M‘t. a huiid fulc holder of a delaudaire issmal under 
such cii'cunistjinces that, the holder might have discovered the 
iri’egularit y,^ but not oiu' with notice of the ii-regula.T*ity 

Where debentures ai'c issiual ereading* a charge, it is almost 
always lh(^ custom to declare exjiressly tJiad tlu^ chaj‘gt‘S cr(‘ated 
by all the debentures of the ser*ies are to rank equally, and 

without priority one over another. Jf this is omitted, each 
debenture creates a cdiarge ranking in [iriority t-o all othei’s issued 
subsequently, but postponed to all issued before it 

Su(*cessive sei'ies of del)entures also rank in tin* oihIcj* of their 
issue, and each series is ]>ostponed to any mortgages oi* charges, 
whether in the form of dcdnuitures or othei'wise, ci*eat(‘d before it, 
and takes jirioriiv over all such mortgag(‘s or ch.arges created 
after it,' subject, howevei-, to the pouer of a. ciuupany descj-ibed at 
page 2-8, snpra^ to creat/(‘ a sjiecific (diarge ranking in jiriority to an 
earlier floating charge, unless forbidden by the terms of the 

eaidier deed. A particular case should be noted. Mortgag(‘s and 
debentures are often ci’eated in favour of banks and others to 
secure a floating balance or curi*ent account. In such a. case if a 

subse({uent moi'tgage is (‘rcaitcal on the same ju'operty and the 


> liaffimlsUmn Jiiui Wovhnd lliiihvav", [isyo] Ir. 'H. % Eq. 

2 Jackson t. Hiissford, LinnUMl, |1 S)(h;| 2 (’h 4457. 

* County c)l GlouccsLcr Hunk r. Ruilrv Moitkyr (!<)., [189.5 1 1 (’ll. f»29 ; Hoiiitonl 

(tanal Co., LlHSJ ] 21 ('k. D. 85. Tins will not rcnclcr u conipuny liable on a forueii cicbentui e 
(Ruben r. Greut Kinyull (’oiiholuJutcd Co., [IIHUJ 2 K. 11.712, [l9()(5j App. Ca. 4:i9). 

^ Duvies V. 11. Jlolton iV Co., (1H91J :i Cb. (578. 

* Worcester Com r.xcbun^^e Co., [lsG4j :i Do G. M. & G. IHO , Duvis’s Cum*, [ISJOj 
12 Kq. 570. 

® Gartside v. Sjlkstone (’o., [1882] 21 Ch. D. 702, llowurd r i’uteut Ivfiry ('o., [1888] 
28 Cb. D. 150, 171; Lister v II. Luster & Rons, [IHIMJ 08 L. T. 820 

"Where tbo ebnrfrp m debentnreh was oxiircssed to l>«’ “subjeet to loiy inortfja;_'es w'bieh 
may heroiifter ulToet tbo iirojierty,” and n second issue was niude with a Boating ebarKe «nJ(l 
a declaration that ‘ all the dobeidures (»f this and the first serK-s shall rank pait 
it vruK held that the secoiul is.sue was i»ostpoiied to the tbst (Marshall v. llenjaunn 
Cope & Sons, [1911] 1 Ch. 800). 
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bank or other lender entitled to the pi*ior security has notice of 
such subsequent nioj-t^apfe ^ he cannot mn,ke further advances upon 
his own security to the pi-ejudice of the later mortgagee, and, 
furthei', if lie continues the current account, payments inade by the 
debtor company will g’o in reduction of i.h(‘ debt existing at the 
time of <-he later mortgage," so that in course of time the bank 
or lendei- on current riccount Avill become postponed to the later 
lendei-, for all subsequent advances Avill rank after Uio amount 
advanced by the later lender.^ To meet this danger banks usually 
rule off and close the current account as soon as they learn of 
tlie subsequent mortgage, thus retaining their charge for the 
halan(‘e then due on current account. 

Unlike shares, debentui’es may he issued at a discount: c.ry. a* 
delxmture for ,C1()() may be issu(*d in consideration of £95 
advanced to the coin]>any, the otTect oF the discount being an 
addition to the interest, pahl,^ and coniinission may be jiaid to 
underwriters oi* others For ])lacing (H- guarani ('(‘ing the liiking up 
oF debentures. Hut a provision t lja.t debtuitures issiuMl at a discount 
may be exchange<l for Fully paid shares at ])ar is il](‘ga.l and void,''^ 
and, (‘(pially, bonus shari's must not be giv'on to suhsc?*ibers for 
debmitui’t's, at any rate to any greater amount than what may 
Fairly be ('ailed comniissicni. If they ai’C given, tlui holder Avill 
be liabh* For calls. 

Jf a commission is jiaid or discount allowed in respect of 
(h'bentures, the total amount must be stated in the Annual Summary 
tiled next, alter making the payment oi' a>lh>wance (Section 26, 
Snb-se('tion 2 (/’)), and the amount remaining unvvritt(*n otf must 
be stated in each balance sheet of the company (Section 90), 
and a, statement. oF the amount oj' rate oF the commission or 
discount included in the iiai-ticiilars tiled with the Registrar under 
Section 93, Sub-section 4; but failure to comply with the last- 
mentioned ]n'ONisi()n Avill not affect the validity of the debentureB. 
The amount of commission ])ayable for ])lacing debent uj-es, or 


’ It, s('('iu.s tliHt rf<j:iNl.nil.i()ii of Mui later niortf^a^^c will lie notice of its existeneo to the 
oHrlier luort^Miffee (.see jia^'e 2Hl, nijm). 

- Tinder whnt is known as the rule lu C’laj'ton’s CiU'C, j ISKp ] Mer. .^j27 , see also next 
note. 

‘ Doeley r. Tjloyd's iJniilv, IlDllil A])}), ('a T.’iU, llo])kiiison r. Tloll, [isfil] l> H. L, C. C14. 
TiOiidoii Hiid tkmiity Hank v. Jlatelifle, [ issl] (j I’a. 722 , Hrudfonl Ifankin^ Co. r. 

[ISHUJ ]!> A])]), (’a, 211. 

* Auj^lo-DHiiubiau Steaui Co., ( lS7r»J 20 K(j. 321) ; ('arupbell’s Case, [^18771 ^ 470; 

Weld) Shropshire Ihiilwny ('o.. 3 fUi. .307. 

* Moseley t\ KolTyfontoiii Mines, [l‘.M)t[ 2 Ch. lOK. 

^ In )v Railway 'Pinie 3’ahle.s (|S04, (52 L. .7, Ch. Kia, 08 1... 'I'. (541)) shares to the atnoiint of 
JtIO were issued as liilly paid tor each Ailo deheuture. Kokewieh, held that the allott(;c was 
hahle ioi theuuiountot the slmres. There was an fipjienl, wliieli weni to the llfaise of Lord® 
on other points (Weltoii v. Snfl'ery, [JH97| Apj). Ca. 209), hnt this point was not further 
discussed. 

TO* 
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wliicli has been paid dniiiio^ the preceding two years, will also 
need to 1x3 stated in oveiy prospectus (Section 81, Sub- 
section 1 (/<))■ 

It is a common })racticc to issue debentures repayable with 

a j)reniium ; i.c. a debenture of £100 is only to bo satisfied by 

paying, say, £105. In sindi a case the limit (if any) of the 
borrowing power must be carefully considered to see that the 
limit is not exceeded; ecf. if the words lie, “ Pj*ovided that the 
amount secui’cd shall not exceed £10,000,” the bonus must be 
included in estimating the amount secured^ Hut it would seem 
that if the words be, “Provided that the a, mount bor]‘ow(;d shall 

not exceed £10,000,” the bonus need not bo included. On the 

other hand, it is not uncommon to issue debentures at a pi’omium: 
e.q. a delxMiliire foi* £100 is ojdy issued on payment of £105. 
It is submitted that in such a case, if the words of limit ai’e, 
“ Tlie amount raised or borrowed shall not (‘xeeed £10,000,” tlie 
premium forms ])art of the amoinit raised ; and this iufereuce 
would he sti’ouger if, in addition, the debenture is only I'epayahle 
at £105 or more, foi* in such a. case the real t,i’ansaction is that 
£105 is hoj’j’owed ajid will he repaid, altliough interest is only 
payable on £100. (As to duty on debentures see Appendix 
B, iniKi ) 

l)ebeiitur(‘S may ])e issued in i*esp(M!t of an exist, ing debt,* 
and even wlnm there is no j)owei* to inoj‘tgag(3 tlie (joinpany 
imiv give to a creditor who is in a position to levy ex(*eution a 
charge t,o secure his debt.’^ ^I’itle deeils or debentures may also 
be de[»osited to secure an existing debt ‘ 

‘'Debenture stock,” says Lord Liiidley, “can be mortgaged as 
well l)V tlie eonijiany wdiieli issues it. as by an (uxlinary holdei'”-L 
that is to say, debentures or debent lU'e stock may be deposited 
as security lor a loan t.o a larger nominal amount than tlie 
loan. In such a case the holders I’ank for dividend U])oii tlie 
fa.ee value of t.ho debentures held by them until their wdiole loan 
is paid olf‘‘’; and where deheiitures expressed to earry interest are 
dcpositeil as security, the security is good up to the amount of 
the priiKupal and the interest unpaid on the debentures, evc'ii 
though the company is in liquidation'^ There is a danger that 
debentures thus deposited may pass into the hands of a bona fide 

1 Rowell & Son v. CoinminMonoi h <»f Inhuul Keveuiie, [1HU7] 2 Q. E. lUl. 

- Howaid r. r»itcnt Ivory Co., [IHSHJ 3B Ch. U. UJU, SeliKuuin i’. rrince, [iHSIoJ 2 Ch. 617. 

“Stiigjf r. Medway (Upper) Navigation Co., 11903] i Ch. 169. 

* Itf ratont File Co., [1871] L. U. 6 Ch. 83. 

‘Samuel v. .Tainih 'rimhei Corponitum, [liKlij App. Cii. 330. 

® Rwjfeut’w ('hihiI IronworkK C<i., j 187(5 J 3 Ch. 1). ^3 , W. Tasker ii Soivs, Limited, 
[1006] 2 Ch. 69H , Perth Klecliio Tramwnjs, [1906] 2 Ch 210. 

T Me Vint, [1005] 1 Ir. R. 112. 
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purchaser, who, if he has no notice tliat they were deposited 
to secure a smaller sum, may recover upon tliem their full 
face value. ^ 

Dehentnres are sometimes issued hy way of security with 
blanks for the names of ilie holders ; l)ut the j)racti(;e is uncommon, 
as the (yommissioTiers oT Inland Revenue i*e(iuire such instruments 
to he stamp(‘d as debentures payable to bearer. Such bonds are 
not coinj)lete, and do not j]^ive the recipient a le^^al title; but the 
coiiti’act to issue them which is implied will be made clTectual 
in cfpiity and protect the owner,- :ind when the loan they 
secure is paid olf the debentui'es are exhausted ; but their 
re-issue is now hi, w fill under Section 104 (see ivfrn). 

1’he issue of debentures is a giving of security wliich may Ije 
a fraudulent pi’cfcrence if the company is wound up within three 
mouths, and Sec.tion 212 expi-cssly deals with float ing charges 
created within that period (see page 2.*10, anpra, and 507 infra). 


Cancclhifioii and Uc-hann of Dt'hf'niarcs. 

It frequently Inqipens tliat a company, after juakiiig an issue 
of a sei*i(\s of debeniurefi, pays otT oi* purchases some of the 
debentures and subseipiently I’C-issues the same (li‘ben(ui*cs, or 
uthei* debentures in ])lace of them, expressed to rank etpially 
with the outstanding debentures of the series. It was, however, 
held that this was not legitimate unless, by the terms of the 
original issue of debentures, power was reserved to the company 
t,o make a I'c-issue ^'lius, where a company having bought and 
iak(;n a transfer to itself of debentuies, then j'e-soJd them, it was 
held that the purchasers had no i-ight to rank with the other 
debenture holders of the series,*^ and the same result follow'ed if 
tbe debentures had been issued as security for a loan Avhich was 
])a,id oJT, and were then re-issued,'^ even though the original issue 
was only liy Ihe de])Osit of the debentui’cs in blank (i.r. without 
the name of the holder oi‘ the date),*’ foi* such a deposit creates 
a charge on the assets of the company.^ Whei'e a. company 
de])Osited debentures to secure the amount which should be due 
on closing an account with a bank, and when tin’s sum stood ^at 
£85,000 bori'ovved £500, which it was agreed orally should be 


^ Robinson r. Mont^ioniery Brewery, 2 Ch. H41. 

2 Strand Music Hall Oo., j ISOo] De (L J. & S. 147, Ohvik r. Mai tin, [18U4] 
3 Oh. IMl. 

3 (ieorgo Uoutled^^e & Sons, Limited, flOlM.] 2 Cli. 471. 

‘ W. Tasker &. Sons, Limited, [IbOoJ 2 Cdi. 587. 

Perth Electric Tiiim\>’a.VH, [lUOO] 2 Oh. 216. 

G 1ff> Strand Music Hall, 11.S65J .3 i)e U. J. & S. 11-7, rf' Regent’s (.’anal Iroriworka 
Co., riS76] 8 Oh. D. 43. 
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charged on the deheiitures, and then paid ofV the £85,000, it 
waH lield that the dobentm-es were ‘‘spent,” and could not be 
recharged with the £500, which was held not to be part of the 
current accoiuit, but a fresh loan.^ It appeared also from the 
jadgments in the cases cited that not even by taking a transfer 
into tlie nauK's of trustees, nor by any other means, could a 
com])any ])iirch!ising oi* paying off its own debentures keep them 
alive, for the debt was in either case extinguished and tlie 
security dead. 

So common had been dealings of the character described, and 
so great was the injustice of invalidating debentiu-es held })y 
persons who had no knowledge that they had been the subject 
of a })]’evions issue, that the Legishiture (by Section 15 of the 
Act of 1907, I'e-enac.ted in Section lOd of 1908) dealt with the 
whole matter, enacling r-etrosjiectively as well as for the future 
that where, hefon' or after the passu/fj of the Act, a coinjiany 

has I'edeerned debentures previously issued it shall (subject to the 
exce])tions below mentioned) ha\e power, an<l shall Ite deemed 
always to hare had poico to keep the debentures alive for the 
purposes of re-issue, and where any company has ])ur]K)rted to 
exercise this [)owei‘ ’’’ it is entitled to re-issue the debentures 
either directly or by issuing othei’s in their place, and on the 
re-issue the holder “shall have, and shall be deemed always to 
have had, the same rights and [udorities as if the debentures 
had not ])reviously been issued,” thus Ireejiing their right to be 
treated as part of the same issue and not becoming postponed 
to second mortgage del)entures issued in the meantime.^ 

The only exc’ejitujiis arc if the Arl,ich‘s of Association of the 
company or the conditions of issue of the debentures “expressly 
otherwise ])rovide ” (words which ma.y give rise to difficulty^), 
or if “ the debmitures have been redeemed in ])ursuance of any 
obligation on the conijiany so to do (not being an obligation 
enforceable only by the ])(*rson to whom the redeinned dobentui’es 

^ Loii<lf)ii iMvt’stiiuMil. 'I'nist r rutioleuiu hikI J^njiiid Fiu*l (-o., |'l9t)7l 2 Cli. 510. 

2 The words iii lUiIicH tnnkotlu* MOftiou letrospoctive, hut .Suh-yeel.ion ,') declares tlmt tlie 
frection IK not to lOTjudifP nn> jinlirnient or ordor ohUiniL'd Indore the 7tli March, 1907, 
aK between the paitn'K to the itrocoodiiiffs in which it wh.k obtained. A WiiiuinK-iip Order 
does not full within this ])rovision uo as to invalidate iluiicnturcs rc-issiiod previously 
(New London nod Suhiirhan Onmihus Co., [190^! 1 Cli. (521). 

■'* It 18 vci-y dilhcult to say hon a conipan^' “ purjiorth to" keep dehontnres alive; but 
it 13 apparently* a condition of it.s jnnvci to re-iasue tlieiu, and d tlie company has merely 
l)aid oft some ol its ilcbcnruivs ami ilono nothing nioic it can hardly bo said to have 
“purported" to keep them alive. The making of a transfer ot dohentiire.s to 1,rnHteo.s would 
no doubt bo sutticient. 

^FiUKcrnld v. Porase, Limited, [1908] 1 Ir. R. 270. 

* E.(/. there may be found in the debentures wordu obviously inconsistent with a re-i.ssuo 
being made, yet not “ expressly" forbidding it. Will a le-issiie then bo lawful ? 
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wore issued or his assigns)’*; that is to say, if tlic debentures are 
redeemed in pursuance of a general obligation to pay off so many 
per annum, or as part of an obligatory scheme for creating a 
sinking fund, they will not bo re-issuable; but if paid off because 
the due date has arjuved,^ or because, having been deposited to 
secure a temporary advance, the loan has been called in, and the 
company has pur])ortod to keep them alive, the debentures may 
1)0 re-issued ; for in these latter cases the repayment is made in 
pursuance of “ an obligation enforceable only by the person to 
whom t})e i-edeemed dehtnjtnres were issued, or his assigns.” 

Sub-section 2 declares that where debentures have been trans- 
feri-ed, either before or after the ])assing of the Act, to a nominee 
of the company with the object of keeping them alive, a transfer 
from tlijit person shall be deemed to be a i*e-issue. 

kSub-sec<ion provides that where the com])any has, either 
before or after the passing of the Act, deposited any of its 
debentures to secure advances from time to time on current 
account or otherwise, the dobentui*es shall not be deemed to have 
betm redeemed by reason only of the account of the company 

having ceased to be in debit. This is to meet the case of deposits 
with banks and the like. Thus, if a jompany deposits, say, 
debentures for .£10,000 to secui-e its overdraft of varying amount, 
and its account is for a while in credit, and then again in debit, 
tile security will be good as against the new debit, and there 
will bo no re-issue requiring a fresh stuTiip. 

Sub-se(‘tion 4 requires a re-issued debenture to bo stamped as 
if it wore an issue of a new debenture,- but the holder of a 

re-issue<l debenture which apjiejirs to be duly stumped may give 
ii ill evidence in any proceedings for enforcing his H(‘curity without 
payment of the stamp duty or ])enalty unless he had notice, or, 
but fo]’ his negligence, might have discovered, tJiat the debenture 
was not duly stain])ed ; but in any such case the comjiany is 

lialile for the jiroiier stain]) duty and ])eiialty. 

Mothing in the section is to prejudice an}' ])ower to issue 

debentures in the jilace of an}r debentures jiaid off’, or otherwise 
satisfied or extinguished, reserved to a com])any by its debentures 
or the securities for the same (Sub-section 5). Jn other words, 
the powers given by the Act and the debentures are cumulative. 

^ 11 there IS a covenant with trustees tor dchoiituro hoMers to pay oil the A^hole issue 
at the due date it mav bo that this will ])revent thorn Iroai tailing' withiu the cxcopUoii, 
lor then thoro is an obligation enforccablo by the trustees. 

' 'riie usual practieo is to issue new docutnent.'i instead of having the redeemed delienturott 
rc-stamiied. Tlie amount of starnj) duty la the same in either case. 

“That IS in effect unless he know or ought to have known that his debenture was one 
that had previously been issued and redeemed. 
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Transfer of Jhhenfures. 

Debentures are usually traiisfei-red by a foi*m of transfer 
similar to tlnit used foj* transferrinef shai’es, and execuled in the 
same maniic'r. It is not, however, nece.ssary, alfhout^h it is usual, 
for the purehnser to cxee.ute the deed. 

Wliore debentui’os do not eontain a eharp^e they are simply 
debts, and ran be transfei*i*ed by a writiiiQf not und(*r seal, and an 
oral at^o'eejneiit 1o sell them can be enforced. Jbit if they eontain 
a charge on freeliold or leasehold pr()f)erty they iij’ente an interest 
in land, and i'(;(|uire to be lransfe?-i-ed by deed under s(‘al, and any 
af^reement l,o sell such a debenture ninst be in wj'iliiifr, so as to 
satisly the Statute of Ki*a,iids.i The title to a debentuiv ])ayable 
to bearer jiasses l)y dellveiy u])on the ])i'inei]>]e ex])laineil on 

page stt'pra. 

It is eoniinon to provide that. de])entines may be ti'ansfi‘ri-ed 
“ fj’ce from (‘(juities between tin* eompa,n\ and the original or any 
interni(‘diate liold(*r ” AVitlioiit tli(‘se \^ords tlie holder of a chose 
in mdion can o)dy transfer such j*ights as he lias, and if the 

company has any set-olf against, the transfei’oi’ it can enfor(*e it 
against the t ransfei'ci' TIu‘se uords will etTeetiiallN negative 
any such light, vvlnu’e the transfer is (*()m])lete ; but an eipiitable 
mortgagee of delientures will l)e subj(‘ct to any (‘(piitii's existing 

at tli(» tiiiM! he gives notice of his mortgage, so that a debt thep 
duo but. not jiaya.ble may be set olT against the delx'uture debt.,'^ 
and he nnIII be jiostponed to the company's claim if it. is declared 
that (uly the title of the registered bolder will b(‘ 1 ‘ecognised,^ 
and if the transfer, although com[dete, is only u])on a trust, the 
coni])a.ny can insist upon any set-off or ecpiity which it has against 
the cesini qae fiusi.'^ If the I'.onditions authorise transfers the 

company^ cannot refuse to register a. transfei’, and the transfer 
may be made after licjuidation or judgment in a debenture liolder’s 
action as well as btjfoi’e, and tlie sa,me i-ule as to e([uil,ies >vill 
then ])]‘evail, for the claim of the g*enei*al body of debenture 
holders undei' their charge is no greatei* than that of the (‘oinpany 
against the ])a,rticular debenture holder wlio holds the transferred 
debentui-e.^’ 

A ti’ansfer made by one of several joint holders who forged 
the names of the others is void and of no effect .7 

1 Driver r. Uremd, [INIW] 1 Q. 13. 7+1. 

^ Jiff Smith, 11U01|1 Ir. 1{. 7U ; (ivvcln Maiiil>»lelH]iil Kx]iloration Co., [^1001*] 1 Ir. R. 38. 

* Christie r. Tmiiitim Rolmtml A- ('o., [ISinJ 2 Ch. 170. 

^ Jiff Rimth, [IWOI] 1 Ir. K. 73. 

^ Jiff Brown find (irc^-orv, 1 [ Ihdl J 2 (’h. >118, 

^Farmer r. Ocy & (\)., [lOOdj 2 ('h. 1+lh J3ut see Palmer’H Dofonition Co., [IWWJ 
2 Ch. 713. 

' Cottam r. Kahtcrn (.'ountios Raihvu.y (’o., [J8tK)J 1 Joh. & H. 213, 30 L. J. Cli. 217. 
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DelKiut-ures may be disposed of by will, and on an intestacy 
or bankruptcy pass to tlie legal j)ersonal representative, but, being 
things in action, are not within the re]mted owncrshi]) provision 
of Sectif>n ^38 of IHie Haiikniptcy Act, 1914.^ 

Excltanqi'ng Jkhndnies for Shares. 

Sonudiines by the terms of the issue of debentures it is 
provided that the lioldei* shall have the o])tioii of excliarigiug 
them for fully j)ald shaj*es. This has been much facilitated by 
the i‘e])eal of Sta'tion 25 of the Act of 1807, for ther(‘ is now no 
reason why shares should not be paid u]) by the extinguishment 
of a future debt. A contract, howevei’, seems to l)c necessary 
under vSection 88 in any case Avhere there is not a money payment 
or a. sct-olf. If the debentures hav(‘ matintal bttbic* the option is 
exercised, tluue may be an imm(‘diat(‘ set-otf, and no contract need 
then l)e tiled- Hut an option to extdiange debentui*es issued at 
a discount for fnn\ j)aid shares (d' e(iual fa(‘e value is illegal, for 
by this means the shai'es n ill not have been ])aid for in full,*^ and 
whej’c a. bonus is payable on debentures only out of ju’otits, and 
tbei'e ai(.‘ no ])rotits, the l)onus must not be satisfi(‘d by an issue of 
I idly paid sliaivs.* 

Fiaforrimj I hdunil m rs and lieallsiiKj the SrcnrUtf. — Eorcrlositrr. — Sale. 

11 default is made in tbe payment, of the ])rin(npa,l oi‘ interest 
seemred by mortiiage debent urt‘s,''' tin* holdei's have all the j'cmedies 
which mortgagees would have in like* cireumsta/Uce's : i.e. they may 
sue on tin* cov(*nant, to pay ; tiny may obtain a, rect‘ivei’ ol the rents 
and j)rotits, oi‘ a.pjdv for a. sale of the moi'tgaged pro[a*i‘ty^' ; or they 
7na\, if tin* whole of tin* debentui’c hohh‘rs an* jiarties to the action," 
]»roc(*(*d by way of fon'closui-t* ^ ; or the truste(‘s, if tliey have the 
legal estate* or a power to (uiter, niay take possession. In each 
<’ase the debenture a, ml tiaist deed (if any) must, be consulted to 
see, tirst, whether thei’c has I’eally been a default, and, secondly, 
what 1 ‘emedies are available without the assist.a,nce of the Court, and 
what re(|uire an action to bo coniinenced. I^lic strict pei’formancc 

' Jij j>ar/t' Ut’n.s])rrg, rr Pnee, [iSTfi] 4 Ch. D. 085. ' 

2 SpHTgo’s (!nsc, [JK7;iJ H Cli. ‘107. Ijnrocqiip i’. netiiiohcrnui, 118071 Aj)]). C5n. 35:7. 

‘‘Mohi'k-.v KoiTylontcni Mines, [lOOlJ 2 (’h. lOH. 

* Bury V. Fiiinatirm (’nrporntion, [lOJUj App. Ca. 'IcJO. 

•'* Tlie comjmny eariTiot by nittkiiig default compel debenture liolders to accept 
numediftte repayment (General Motor Cab (’o. No. 2, [1012] 50 S. J. .')7.0. 

"An action by one delienlurc bolder for a recei\L*r ni the C^mticory iMvision is no 
nnpodiment to an action by another debcTittire liokler in the King’s Ilencli Division lor tlie 
payment of arrears ot interest (Gleary r. ilriizil Railway Co., [1015] W. N. 178, 113 L. T. 90). 

'Elias i\ Continental Oxygen Co., fl807J 1 (;h. 611. 

" Oldrey r. Union Works, [1805] W. N. 77. 
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of all conclitioTis is of the utmost importance, for without this 
tlie powers (conferred on the trustees canr\ot be exercised nor will any 
order be made by tlie Court for the aj)p()iritTTieut of a riiceiver or 
administration of the trust: for instance, if payment is stipulated 
to bo made at a certain time and ])laee, tlie condition is not 
bi’oken unless demand is made by the debenture holder at that 
placed but if tlio condition is only that the principal shall be 
paid at a named place, demand of the interest need not be made 
at sucli place.- »So if the consmit of a majority of Hie dcdienture 
holders is riMpiired by the deeil before an action is brou^lit, a 
debentni-e liolder who has not oblained such consent cannot obtain 
the ap])ointment of a receiver.-^ 

^riie jirovisions of the trust deed usually f»ive ample powei-s to 
the trustees to take ])oss(‘sslon a,nd sell, and these may be acted 
U]ion ; but the charge <j^iven by a dtdientnre does not (unless 
ex])ress words to that elTecd- ai*e used) empower the holders to 
sell thtj pro])(‘rty included. If default is made, a sale can only be 
liad by an Order of the (hiurt.** 

Wlioi’o the debentures or trust deed do not ^dve exjn-ess powei’s 
of sale, or where the amount of the deheiitiires is lar^e, il. is usual 
for one debenture holder on behalf of himsidf and all the othei 
debenture liolders to apjily to the (hiiirt by what is eommonly called 
“a debenture hohlers’ action” foi* the appointnumt of a- receiver 
and maiian’er and a sale of the assets nndej* the direction of the 
(/ourt. If the default uj)on which the debontiii-es become enfurceiible 
has occurred, the older for the appointment of a receiver is almost 
a mattci' of course and is followed in dm‘ time by an oi’der for 
sale. Matt ers rclatinp;* i,o rcceivci-s a,iid inanao'fM's are flea It wdth 
on paLTe -hd, iufni. 

One dchenture lioldei* may ap[)ly on behalf of himself and all 
the others, and ordei*s made in such an action bind tlic whole 
class, but the plaintiff himself has not authoi-ity to make any 
agreement Idiiding the others in regard to the subject-matter 
of tlie action.^’ Tbe necessary parties to the action include the 
company, (lie trustees (if any) of the trust deed securing the 
debentures, and any other mortgagees know^n to the }>laintiif,‘^ 
such as tlie holders of second and tliird debentures, or some 
])er 60 n appointed to rejiresciit them. 

' Thorn r, t'ltv Ru-f Millo, [.1HS91 40 Ch. 1) ; rr Silvor tN)., [JUOHJ ^5 'J'. 1.. H,. H7. 

- Siiitirnjr v. Mums ( !iiloiilat,in;ir Mtichiiie (!o.,,|1911J 1 (’li. 021). 

■» Uniliilonil Co., LlOlSl W. N. 27s. 

* Bhiker r. ilttU ami Khhi-.x Walcrnorks, [IHBO] 41 ('h. D. :«)9 ; Hdoi)tc*(l by the Court 
of Appeal in Mar.slial] r. South StiilTonlshire Tramways, 11H9»| 2 Ch. at jiaire 59; and even 
the Ooni't will not order a nnle in the caae of a piihhe iindertakinf^. See eMsew cited in 
this note ami Gardner r. liundoii, Cliatham, and Dover iiailway <h., [ lSf!7 1 2 CUi. 201. 

* Seoiiritios Investiriont Co. Brii^hton Alhninbni, |JH9;il 02 L. J. ('h. 610 ; re Calffary 

and Medicine Hat Co., [1908] 2 Ch. at piijre ti,i9. ® Wilcox & Co., [1003] W. N. 64. 
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Primd facie a debenture holder has not any ripfht to apply to 
resti’ani the perForniaiiee of an ultra, rncs aet, for such an action 
must he brought by the company or a shareholder,^ but there 
may be eases wliere such an aetioji would lie by a debentui’e 
holder, c.g. if the act complained of amounts to a dissi])ation of 
tlie security ; hut even in this cas(^ a dehentui'c stock holdei* who 
has no charge on the pi’operty Avoiild not he entitled to sue.- 

An English debenture holder (‘annot prevent creditors from 
enforcing their rights in a foreign counti-y [jnder the le.v loci except 
hy himself taking ])roceedings there. Even when a receiver has 
hcej) appointed in the country it is not a contempt for an 
unsecui'ed creditor to enforce his remedies abroad.*^ 

When iudgment has been given notice is given to all the 
debenture holders by letler, and in case of hearer dehentiii-es by 
advertisement fdirecl ions of Chauceiy .Iiidgcs, May, 189()), and 
thereupon any debenture holder can if he so desii’es a})])ly by 
summons for leave <o attend thci proceedings, but a< his own risk 
as to costs. it is irregular for a dcbentun^ holder to enter an 
aj)pejii-aiu‘e without leave ' Before judgment any debenlure holder 
who IS not satisfied that the plaintilT shouhl r(‘prcsent him can 
apply by summons to bc^ added as a defem^ant, ami the ortler is 
nsually made as of course, but with tiie jiroviso that lie shall 
attend only at his own risk as to costs. 

A plaintiff debenture holder may discontinue the action at 
])leasure, even after judgment if he has no notice of other claims 
{(• (/ if h(^ is the only debenture holdei*), the rule in such case 
dilTei’ing from that in a (U’editor's administiution action*^; but the 
plaintilT cannot compromise or gi\e away the ]*ights of the class,** 
and where a, foi’eclosure order uifii is made, or an order for accounts 
and inr|uiries, the comjiany, as mortgagor, can insist that it shall 
l)(* juoceeded witli.** The Coujd, howe\eT*, when it has a]i[)ointed 
a receiver, has coiiti’ol of the realisation of the assets, and may 
dii*ect him to commence or continue proceedings at the expense 
of the assets, notwithstanding the op})osition of the plaintih’, even 
though he be the only debenture liolder.^ 

The ])laiutiJT should ask for — (1) a declai-ation of the debenture 
holders’ eliarge ; (2) an inquiry Avhat debentures have been issued j 


' W. Mute & Sons, J.jiuited, J Ch. .5.U. 

“Lii\\r(Miee r. West SoinerKCt Mineral Hailwav, 2 L'li 2."j0. 

^ Maiulsluy r. Mandalay, Sons & Kield, 1 Oh. 1»02. 

* 10 Alpha do.. 111)02] 1 dh. 202. 

•* ('alpaiy and Medicine Hat do., [UK»sJ 2 lUi. at pag^e 050; Smith v. Law Guarantee 
u'lcty, [U'OIJ 1 dll. 500 and 2 Ch. .500. 

*Ste\ons r. Theatres, Lnnitod, [1002] 1 Ch. 857- Taylor v. Moatyn, [1881] 25 Ch. D. 46. 
’’Viola V. Anglo-American Cold Storage Co., [1012] 2 Ch. 305. 
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(3) an inquiry what property is comprised in llio charge; (4) an 
account of tlic amount due for ])rincipal and interest; (5) fore- 
closure or sale ; (0) a receiver and, if necessary, a manager of 
the husinessd If there are several sets of debentures or other 
incumbrances these imjuij-ies must lx; furtliei* elaborated to include 
them. Where there is a trust (leed the wi‘it should ask for 
a declaration of charge and fliat it nmy be (uifoived, and that the 
trusts of tlie deed may be carried into t‘xecution. 

The Court cjui make an order for sale f>n a motion for judgment 
in default of defence oi* on admission in the }deadin£»s ; but unless 
all Hubsefjuent (diargecs are ])arties the order will be for sale 
with tlie approbation of the dndgf*, and absent pc'rsons intei'ested 
will be given notiet; to attend in ehambers." The (\)iirt nsiiaJly 
1 ‘ofnses to order a sale before* the impiiihvs havt* been jinsvvered, 
so that the Court nifty know the niaterifil taets, hut thei-e is power 
to oi'der a sfde fit finy lime fsee H. S. , Order LI., Kule lit). 
In an ordinary fief ion a mofion for judgment, must not, be made 
without ])h‘iidings unless the eompfiny apjx^fii's find consents’’ The 
!ip|)liefition to the Coin-t h> delu^nture hohlei's to enforce their 
seeiii’itv nniy he nijide hy orioiiuiting siinimons.* or wher(' tlie 
com])finy is in 1 i(piidfition fi del)(‘ntni-(* holder nifiy, inslefid of 
proceeding hy fu’lion, tfike out fi summons to have a deelai’fition 
of his ehfirgc nuide find his secuii'jtv realised.*’ ^ 

'riie powei’s of sale i*onferi*i‘d upon lrnsf,(*(*s hy fi trust deed 
secni'ing tin; deheiitnirs fire no( fihrogfited hy •‘in oi’der of the 
Court dir(‘ctin^ a sjile, lint they cfiri only hi* e\(*reised subject to 
the (\)uri's sfinetion find ;ip})r<)V:i] 'riius, where the ti’iist deed 
authoi-ises fi sfile for shanks or si'ciii-it les of fiiiotlier eonqffiny and 
the (’oiirt hfis directed fi sale, the trust ei’s or the r(*eeivei* may 
still iiegotifitc fi Sfile tor slun’es or debeni iii’(*s find nifike fin 
agi’eenient to carry it into elTeet, eoiidit ioiial ujion tin* fip[)ruval of 
tlie Court heing obt.ained.^’ 

As to the ])rfietiee in fi debenture holders’ fu*t,i()n find liearing 
as a short cfiiise see the e.ases cited 'in note.^ 


' A» to notify of a))j»oiijtiu(*iit ol ii icconor sen mj nt. 

'SteuMi't r, t'n^^f:k’Htoiie (’on! I’o., [I'.iooj 1 ("li. .VJ.i. 

^ f. ICitsoii'h Kni]iiio Co , , l!*IO] W. N. 1 .'j4. 

^ Geueirtl Sontli Atnoncan Co,, [isTO] 2 I’li. I), :H7 , Dldiw w Uiiion Works, [IHIK^J 
W. N. 77, 72 Ii. T. 027. 

* Co1o7iih 1 'iVuBts CorporatuiTi, I IHHOj 15 Cli. O. Wi*. 

^ BiipnoH A.vres Port ami City TriimwH.A s, liinntod, [l!)2(Il 120 Tj. T. 71H. 87 L. J. Cli. oOT. 

Parkinson c. Wamwrij^ht, f 189.‘»J 04 J.. .1. ISIO, 72 L. 'I'. iHo ; Unn8]e3' r. Lyntoii Hotel, 
(lS9.ll 2 Man.s. 214, Warwick r, Thurlow , (189.5] l Ch 770; Uuniminfr i. Metcalfe’s London 
Hydio, (1895] 2 Mans. 118. Minutes ol tlie onler must lie jirejiaied ami left for the .lud^e 
(rr Automatic Machines, Limited, |1902( VV. N. 2:l6). 
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No sale can be ordered of a statutory company’s UTidertaking* 
if of a public nature,^ and a sale of sucli a pi’oia'rty, even with 
Iho sanction of tlie Court, is a nnllitv/'^ 

Wlion a sale has been made, the order of ap[)lica1ion of 
the ])r()cecds is as follows: — (1) costs of realiNatioii of the 
security," including the costs of any abortive attempt to sell ; 
(2) costs, ex])eiises, and i*oninn(‘i*ation of receive]-; (d) ail costs, 
clia7-u('s, and expenses })i*(>perJy incun-ed by tlie ti-ustees for tlie 
debeniui'c liolders ^ ; (d) costs of the plaintitf in the action to 
eiifoi-cc the seinii-ity ; (5) pi‘inci])al and interest, due to the deben- 
tin-(* holdei'S ; ((>) the bahince to the coin])a.n\, unless thei-e ai*o 

second chai*ges, in \\hich case they will i-ank in liki' order, but 
oidy after the first debenture holders Imve been ])aid in fiill.^ 
rriiutl farit' the ])rinci])al and inb'rest due to (‘ju-h debenture holder 
IS a.o-n-j-eoated and dividends ])aid upon tin' total a mount., but if 
tin* assets ai-e not sidlicieiit to |>ay the |>ri]icipa.l and intei-est 
in full it may be to the advanta^-e of th(‘ debenture holders 
to have pjiyinents atti-ibnted to ca.])ifal i-ather Ihan intc'rest so 
as to esca])e income ta,x, ami tin* (h)U!‘t will acced(' to an 
a])[)licatioii so to a,p])ly the funds' 

The ti-ustees will be allowed th(‘ii’ full costs in ])rioi-ity to the 
claims of the deberdure holdei-s, althoum-h a^jpeanne^ by the same 
S(Ji(‘itor as the com])any ; but the (‘t)m])any will not be alhnved as 
a.”-a.inst the delxmture hohhn-s a])y s(*[)ai-a,le Cf)sts,^ and whei-(‘ tlie 
a.c’tion is bv or on behalf of holders of lii-st nior-tL'uij^e debentures 
th(' holders of se(‘ond or third moi-t<]^a,oe debentures N\ho are 
made defenda.uts will not be allowed any costs unless th(‘i-e is a 
sui-pliis aft(‘r satisfying' the claims of the lirst nu)rtoai>e del>entui-e 
holders » 


MjHidiiifi’ T. Jiondoii, (amUmiii, aiul lijiihMiy (’<>., 2 Cli. 201, CryKlfil 

J’nltK'c 0(1, llOllJ 27 'r. li. Jl. -H-'I, Sauiid(ji.s r. Mevan, 11012] 107 l^. T. 70. 

^ Ifr Wokiiij^ Uflmii District (’(miicil ( HiisniKwt(»Kf Cniuil) Act, lOll, [1011. 1 J Ch. 300. 

'J'lns (loos not iiicliido costs ul arosorvniK the security (Lutliom t. Greenwich Ferry Co., 
risor>] 72 L. T. 700). 

♦The solicitors to the trustees, it they have a lien on tla^ title deeds, W'lll tlu'rohy Ret 
piiviueiil, loT' costs iiiciirreil heforc the (Ichemurc* holders’ actmn wo«s ccuinnoncud, laiikniR 
next alter the costs ot realisation i.r. hefore even the rcocner is jiaid. ^ 

•' If there uni any jirofcrent lal iiayments to he made under Sections 107 or 200 these 
take ])recedeneo over the ])avTiu;n1,s to dclicnturo liolders. It a debentnro holdei has 
uicniTcd anv e()sts in estahlishniR Ins debt, these are added to his debt (Tic('hurst Water 

('()., I 101 .)] i:i9 h. T. J. 2or». 

'* See Batten r. Wed^vood (’oal (’o., [1KH4] 28 Ch. D. 317, London United Browerits, 
liimited, [1007] 2 Ch. 511. 

7 Sniith V. Law Guaiautee A Trust Society, [1901 1 2 Ch. 500, Pigeon i\ Calvary Land 
Co., [1008] 2 Ch. 652. 

• MortRape Insurance Corporation v. Canadian Afnicuitural Co., [1001] 2 Ch. 377. 

® Ee Cdayton Engineering Co., [1004] W. N. 28, 90 L. T. 283. 
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The plaintiff in a debenture holders’ action is allowed his costs 
as between painty niid party only,^ unless the estate is insiifhcient 
for payment of the debentures in full, when he is entitled to 
costs as betwtHMi solicitoi* and client.^ Mven if it flnalh' a])pear 
that the ])laintiff will tahc nothing by reason of others being 
entitled in priority lie gets his costs, as the action has r(‘alised 
the fund for tlie persons interested/’ 

hJaeh d(‘bentui*e holder has to estahlisii his debt and it is a 
settled rule that tbe eosls of so doing must b(‘ added to tlie debt, 
and if tlie assets are not sufficient to nialce ])ayinent in full only 
a dividend will be j'e(*r'ived on sneli costs ; but/ tliei-(‘ is a practice, 
wbieb lias tbe sanction of tbe Court, that the solicitor of tlie 
])laintin in a dehentiirt* holder's action, wlnm giving iiofi(!e of tlu' 
judgment, should invil(‘ i he debenture liohlers to scuid tluMr deben- 
tures lo him for jirodiiet ion in (‘onrt aiul uiidprtal\(‘ to retin'n 
them. In tins ease tbe (‘osts of reei‘iv iiig, aeknowlcMlgin^, and 
retiiiMiing tin' debeiiinri’s and producing tlicm in court is jillowed 
as ])a7‘t of tli(' plaintilT’s costs, and tbe dcduMiture boldin' is not 
lia.bl(\ 'riiis I'lile a])])lies wlietlier tin* assets are or are not- 
sutticieni, to ])ay tbe moneys s(*eured in full and wlietlier tbere is 
or is not a, t-i'usl deed ^ 

Tlie liijuidatoi* ns such gets no (losts oj* i*ennineration unless tbere 
are assets remaining for the eoin])any®; but if lie lias acted foi’ t^e 
debenture holders in I'ealising the mortgaged assets, oi' lias been 
ap])oint(Ml rt'ceiyer for tliein, bis costs of the I'calisatioii, or bis 
ex])eiis.*s and remnnei'atiou as receivin', are ])a \ able out of the 
moi'tgagcnl jirojici'ty." 

The |)i'o])er foinn of Judgment is given in riSilbJ AV N. Ii29, as 
vai’ied liy [IbOO] AV. N bS 

Subject to till’ right, of ]>ersoiis entitled to ineferential ])aynient 
under Sections 107 and 209 (see jiage GOb, vb//Vn), the moneys 
collected are ap])licable, after paynnuit of costs and exjienses, 
in payment of capital and interest rateably arming the debenture 
liohlers, jiei'sons bolding debentures to ^eeiire a smaller sum than 
the fa.ee value ranking eijiially Avith other debenture holders until 


1 Rr Qiu'oii’h IfoU'l Co., CanlilT, [1000 1 I (.'h. 702. Altluiuyli tlie pliiuitilt only j;c(k piirty 
Rnrt pnii.y costs, hi.s soliciloj- uiua, if the plniiitiff i,s uuhMo to piiv linn, et't a clnir^iii^^ 
order lor Ibe excess of solicilor hikI client cosis tor tuoceediii^fH to recox er or jiiescrve 
nsseth for the bcnctit ot the deheiituio lioldeis and coiiijiany (/v W. C. IJoino L Sons, [10(K>J 
ICh. 271). 

2 Smith r. Lubhock, [1001] 2 Ch. 3r>7. 

■* Cavnek r. Wipan TrnivixMns, j ls03] W. N. OS. 

^ 'ricohurat Water Co., [lOb’il blO L. T J. 205. 

* W. Alate & Sons, Liimlpil, [ 1020] 1 Ch. .551 

® LnthoTM r. CreeiixMcli I'err^ , ( hso.5 72 b. T. 700. 

“ Ex purir Grissell, [1S70J ,'t Ch. 1). fit pfi^'e 427 Orinorod Grierson k Co., [ISOO] W. N. 217. 
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they have received payment of the full sum due to them, after 
which they receive noth in further,^ and if some debenture 
holdej's have been overpaid they may be ordered to refund,- and 
where interest has been paid to a later date on some debentures 
than on others the amount of principal and intcT'Cst due to each 
debenture holder must be a^i^rcgated, to ascertain tlie amount 
upon which he is to receive a dividend ; but when the dividend 
is received the debenture holders can allocate it to princijial or 
inim’est at their own choice.*^ 

Debenture lioldors who have re(!eivod but not caslied checpies 
for interest are entitled to rank as secuivd credilors for such 
lnt(‘rest, even tliou^’h their forbearance in not casliin^ the 

cheques was deliberate and for the pur})ose of obli^fnq* the 

company.^ 

Where f)aynienls are made from time to time they should be 
allocaled in tlie order above mentioned; but Ihe lerms of interim 
orders direciiiiL? the ])ayments are not conclusive, ami Die moneys 
may bc3 suhsecjuently allocated in the maimer most beneticial 
to the debenture holders^: eg. in ])ayment of jirincipal, so 

as to avoid the income tax which would attaidi to j)ayments of 
interest. 

'Phere is a Q’eneral principle that- wJiere a man owes to an 
estate or fund beinj^' administei'ed a sum of momw he (*annot 
rt*C()ver any portion of the estate oi* fund witfiout fii'st making 

liis own contrihuiion to it wlnhdi is ]-e(]uired to complete it.^^ 
Accordingly, a deheiituT’c holdei’ who owes money to the eoinpany is 
not entitled to a dividend on his delieutui’es until he has ])aid what 
he owes,^ and ])Oi*sons to whom In5 has transferred debentures after 
the afipoiiit inent of the receiver cannot claim payment till his debt 
is satisfied, the aiiKuints due being retained even though there is 
sufficient to ])ay all the debentni-es in full and the amount (dairned 
against tlie debenture holder is in dispute.^ Ibit if tlie company’s 

C'aiirtl ^n)nA^o^kls Co., [ IH7r»J a Cli. D. l-p W. Ta^kor & Sons, 

2 Cli. fi«7. 

- riatt V. (’naey's DroKliCMla. Hrewoiy, [JOlU] 1 Ir. K. 27U. 

■* Tir Midland K\])rt'ss, Jjiiinted, [iOM] 1 Cli. 41. ^ 

^ Eicliholtz r. .r. Detnes & Sons, llUO'J"! 2 (’li. 422. 

^ Smith ?). LnAv (luarantec and Trust Society, [lOOl-l 2 Ch. 509; PigGoii r. (!nlgary 
Land (’o., [190HJ 2 (’h. (J52, 

criierry r. lioiiltheo, [1829] 1- My. & (Jr. 442; /fr Akorinim, [1891] 3 CM. 212, 219. 

^ Furnior v. Cioy & Co., [UKKl] 2 (Jh. 153. 

'‘1‘artndge r. miodcsia Goldfields, [1910] 1 Ch. 229. In this case tliere was no danse 
that transferees took free from equities. fcJeo also rr Brown and Gregory, Limited, | 1004] 
1 Ch. (>27, [1904] 2 Ch. 448, wdierc the assignee was trustee for tlie creditors of the 
ilehenture holder. A siniilar case arises in u winding up (Tsiational Jiivo Stock Co, 
National Geiiernl Tnsuraiico Co., [1917] 1 Ch. fi28). 
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claim is against a member of a firm solely, amounts payable on 
debentures held by the firm cannot bo retained to meet the 
partner's debt.^ 

If a company seeks to make a debtoi- to itself bankrupt and 
' he acquires debentiu-es of ihe company tlnu'e will be a set-ofl', but 
this will be desti-oyed if another creditoi- o])tains a ]-eceiver of the 
debtoj-'s interest in the debenlure.” 

Thej'e is a spo(‘ial case where money has been subscribed 
on d(‘bentures for tlie ex(‘Cution of ])articulai* w’oi’ks and the 
perfornianc(‘ of the object has be(‘ome impossible- e.tj. where the 
intention was to constiaict a ra,ilway and either by the forfeiture 
of the concession or the inadequacy of tlie funds at the disposal 
of the company it lias Ix'conn' impossible to caiay out the woi’k. 
In such a case the (hmrt may direct that any moneys I’emaining 
in hand shall be distributed among the tiebenture hohleis without 
waiting foi- drawings or othei- ])i‘eliniinaries ; giving eftect, how'e\er, 
to any ]>riorities which have already arisen- r (j. by bontls having 
been drawn for I'Ofiayment and allowing the use of any money 
which may be recpiired to minimise the loss.-’ Such a compi'omise 
W'ill not be nuide binding on ]H*rsons dissenting from it, who 
will be left to their charge' upon the unconijilet ed railway and 
their yiroportion of the fund; but a i-easonable time will be given 
to ])ersons to come in, and those who do not will be deemed to 
have dissented and ]*ely upon tlnur (diarge on tiu' I’ailwayJ 

A debenture holder may, when his jirincijial or interest is in 
arrear. petition for the wdnding n]> of the (‘ompany 

If flu* conqiany is wouml up by the (h)urt while a debmiture 
hokler's ai’tion is ])ending the action Avill be t cansferied a ntomat i(*al]y 
to tlu‘ .ludges exercising the Avindmg-U]) jurisdiction, and the 
proceedings are dealt with by the Kegistrar in (^nnpanies 
Winding Up. 

Receivers and Manaijvrs. 

Ueceivei’s may be ajqiointed either (a) liy the debenture holdecs 
or trustees as the case may be, or (?;J by the Court. In the 
foj'iner ease, how^cver, the appointment can only be made if ex])j*ess 
power is found in the debentures or trust deed, or the jiower 
contained in ^riie Conveyancing and Law of Urojierty Act, 1881, 
is incorporated. The (/ourt, on the other hand, has jurisdiction 
wdierever there is a mortgage or charge. 

1 Soo r<* Kent t’oimty CIhm [ llU.'lJ 1 Cli. 92— a cawo of dislnlmtiou ol uk>Ket8 

in ar wmdinjj up. 

2 Kx puHe Peak Hill Goldfields, [1909] 1 K. R. 430. 

* Collim,diam r. Sloper, [1893] 2 Ch. 90 ; WMson v. ('loiicli, [1H79J 13 ('h. T). 1, {> Ajip. Ca. 170. 

♦Colliuffham i\ Slopor, [ISOIJ 3 (’h. 716, Rarairossa Railway i\ CoUnij^liarn, (1901] App. 
Ca. 1C7. 

Borough of Portsuiouth Ac. Tramways Co., [1892] 2 Ch. 302. 
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I’lie Court can therefore, at the instance of a iriortgaj^ee or 
debenture holder, appoint a receiver, and where any business is 
included in the charge a inanagej’, for tlie protection of the 
property or security,^ and may, in respect of a floating charge, 
gi-ant an injunction restraining the coinpajiy from parting with the 
whole of its assets {ejj, on a reconstruction) without providing 
for tlie amount of the debentures.- Tlie Court, moreovei’, has 
])()wer to appoint a receiver ev'en whei’e the debenture holders 
under the powei* in their debentures have appointed their own 
receive]*, and if justice recjiiires it, vjj. for the protection of a 
ininorify, will aj)p()int its own officer to realise the security 
nude]' the control of the Court. 

WJkui the pi'operty charged is in danger of l)(*ing lost or 
diminished in value, the debenture ho]dei*s should apply for the 
a])pointnient of :i. i*eceiver, and, if they have a (diaige on the 
business or “the undei’taking of the compjin}",” or “the iirider- 
tnking and 2)i-operty,” or “ all the €^stat(‘, ])roj)erly, and effects,'’ for 
a manager. The action foi* a receiver may be commenced before 
theie is any default, and if default occurs before the hearing the 
a])pc»intment may be inade.^ A i*eceivei* may also be appointed even 
bcdore the princi[)al or interest is in ai*i*car, if the assets are iu 
danger'* or a sale will be necessary in the near future.^ l\lany 

appoint ments liave been made under this power, whicli is usually 

T'(*fer]'ed to as “ the ])ower in cases of jeopardy,’’" but if any 

o})])osition is olTered the (k)urt scans closely the cijvumstancos, and 
will not allow }i debenfure holdej* to obtain a roceivei* merely 

because the security he has acce])ted is a risky one oj* the assets 
of the company ai*e not siiflicient to ]>ay the debentures in full.^ 
A 1‘eceiver will, however, be appoijited if the com[)any's business 
is ])racticaHy at an end, and the only asset remaining is a 
j'eserve fund created out of profits earned at an earlier date,^^ 

‘ Uo.vle I’. UoUws IjlHuhiit Collifry (’o., (18701 2 C}j. 1), 727; Peek v. TriinsarHii Coal, 
Iroij, ami Steel Co., [1876J 2 Ch. J). 115. 

^ lie Bt)rHx Co., 2 Ch. 130. Thin doeiHion reverHeO appeal on the apecinl 

piouml that the nale was autlionseil )»y the Meinoramhini (JUOl, 1 Ch. .320), btit the 
general pniUMjile is not atlerted. 

* Hoare r. Slo^^jrcr Antoinatic Co., [UU5] 1 (*h. 478. 

Caie.halton Park Kstato, Liinitoil, [11)08] 2 Ch. ]i2. ^ 

^MeMahon r. North Kent Iron Works (hi., [IHDIJ 2 Ch. 148; Edwards v. Standard 
Rolling: Stock Syndieate, [1HU3] 1 Ch. 674, Thorn v. Nino Reefs, [1802] 07 L. T. 93 ; Wissper 
r l.evisoii & Stonier, (1900] W. N. 152; London ITossed Timbre Co., 1 (-’li. 670; 

llraunstein and Marjolaine, lannted, [101 1-J W, N. 33f), 112 L. T. 25. 

*• .Smith V, Wilkinson, [1H97J 1 (Ri. 16s 

7 The jeopardy la iisiially the danger of the assets rhargod being taken in exception by 
unsecured creditors under judgments. The right of the deheutnre holders thus to make 
their security attach was discussed Ifiickley, .T., in London Pressed Hinge Co., [1005J 
1 Ch. ,570. 

** Hr New York Taxicab Co., [1013] 1 Ch. 1. 

•Tilt Cove (hjpper Co., [1013] 2 Ch. 588. 
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or if the business is about to be sliut down aud the premises 
let.i Indeed, it now seems that tlie jeopardy must be from 
some act whieh would be wroiifa^ful as against the debenture 
holder, or amounts to a destruction of his security. 

Jf there is a Kj)ecific charge on part of the assets and a 
floating clijtrge on the J‘est, jeopardy, by reason of threatened 
executions on tlie sj)ecili(*ally cliarged assets, will be a ground 
foj' the aj)pointnieiit of a rec(*iver of them, without a ivceiver 
and manager of otliei’ assets not in jeopardy, the sec.ui'ity being 
am])le.2 

A manager is appoini<‘d by tlic Court only where the chaige 
includes the business of the com])any,*^* but a general eharge on 
the ])r()perty ” iiujlndes its business, so as to autljorisc the 
a])p()intment of a manager.'^ If the charge is only ufxm the land 
(c.g. an liotel huilding) no managei* of the business there carried 
on will be apj)()inted, although a receiver of the rents may bo.^ 
The Court will only appoint a managiT v\ilh a view lo an 
immediaio sale, as it will not und(‘rtake the ])ermanent manfigc- 
ment of any (Concern, and it is usual to (li]*ect that the nuiiiager 
shall not act for more than a fixed tinie (generally tlirc'e months) 
without I, he leave of the Court. If he continues to act aftci* tliis 
])eriod his remuneration will lie disallowful ^ A manager will not 
l)e ap])ointed where a sale cannot he ordered : e.g. ]n the (^ase 
of a jniblic undei'taking, su(di as a i*ailway, ti-arnway, or watei* 
company .7 

As ]’egar(ls foivign estates, some Judges will only appoint 
a receiver of the lents, j)rolits, and income, and if there ]ione, 
and there is Jiot evidence that a i-eceiver can useful] \ h(‘ apj)oiiited, 
may refuse the apj)ointmeiit of a receiver altogether.^ ^JJie mere 
order of the (h)m’t does not jmt the i*eceiver in possession of the 
foreign assets, and until liis title is made valid niideF' tin* law of the 
('ountry where the assets are situate cJ*editors perFecling their (daini 
undei* that law will get pi’iority, and it is not a contem])t of tlie 
English (Joiii’t for them to get jiossession of the foi’eigii assets in 
this manner. 


^ Urauristoin and Mai jolairic, Linutpil, [nuij W. N. a.'l.y 112 L. T. 2."). 

-ClreKson 1. Taiuplm & (’o., j 112 L. T. flH.'j. 

3 Makins r. Pprf.v ll>l)otsoa JL (’o., [1H91J 1 (’li. MM. 

alter r. Leaf* Hole-l ('o,, [l‘J()2j 1 Cli. M32. 

^ Whitley V. ChalliK, \ 1892] 1 Ch. <U. 

<■’ 'I Veil chard r. Wood (Jreeii Steam Laundr\, [11118 ] 1 Ch. -1211. 

" Blaker v. Herts and KshP\ Wnter\v<jrkh, [i8Sl)J 'll Ch. 1). IKWJ , (Jaidn**i v. London, 
ChatUain, and J)ov<'r Uailway, [ 1807 j 2 Ch. 201, 212, Marhliall t. South Sta fiord slma 
Trnm\va>& Co., [181)5] 2 Ch. 30. 

^MerCHTihle Investment Co. r. Kiver Plale Trust, [lHl)2l 2 Ch. 303, 

’’Maudslny v. Mandslay, Sons & Piehl, [lUOOj 1 Ch. 002. 
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In a debenture holder’s action the Court always requires an 
affidavit of the fitness of the person projiosed as receiver, and 
if a misleading affidavit is made will revoke the appointment.^ 
The receiver is also recpiired to give security and is not allowed 
to act until the seiairify is completed, although in cases of 
urgency the Court will allow him to act at once upon the 
plaintifP (if a responsible person) becoming answerable for his 
receipts. If there is a dispute as to who shall be ap])ointed 
receiver the Judge usually refei*s it to chambers to make the 
a[)point merit. 

A (diai-ge on the uncalled capital does not enable the receiver 
in a debentuT’e holder's action, or the Court at his request, to 
make a call in the winding up ; but the Coui*t will direct the 
lirjuidator to make the call, and give the recieiver* authoi'ity to 
enforce it"; oi' tlie uncalled capital may he foreclosed.'" The 
(/ourt will not usually appoint any ]iej*son other than the I'cceiver 
to get in the unpaid capital, evtm at the reipiest of the debenture 
holders,'^ hut may for this pur-pose ap]U)int the lujuidatoi- to be 
i-eceiver.*'' 

After- tlie commem-ernent of a winding -up the (anii-t has said 
it is ])r'o])er to appoint the official receiver, when liipiidatoi-, to be 
also receiver- for the debenture holder-s^’; but the original r-eceiver 
wpnld Ire continued if th(*i-e Aver-e likely to be no sur-jilus for the 
unsecured (u-editor's, or if special cii-cmmstanc.es i-ecpiired it,' or 
if h(} Avere apjiointed by the debent in-e holdei-s themselves under 
poAver-s containt*d in tlieii’ deeds,^ and re(-cntly some Judges liave 
ex [U'ef^sed a str-ong objection to the same person being liquidator 
and rei-eiver where such ])(U-son was not the oilieial i-eceiver-, ther-e 
luiA'ing be(*n cases wln-re the iritei'csts of the unse(-ured creditor-s 
and shai-ehold(u-s have* been sacJ-iHceil. 

When a i-eceivei- has been appointed liy the Coui-t it is a 
I'ontempt of Chmrt to int-er-ferc with his possession Avithout the 
leave of tlie Coui-t, and a,ny pel-sons having r-ights against the 
])i-oj)ei'ty must apjrly foi- such leave befor-e exercising or atternjrting 
to exei*cise them, and any ])(‘i-son having gi-ound lor (jonqilaint 
against a i-eceiA''ei- for his conduct in the ]-ec(*ivershrp must ajrjrly 
in the delientui-e holder's’ action, and not sue* in another coui‘1.'^ / 

' Vii‘l,()na IIoiiHH I'niitiuy: Co. t. Chiircli l*ie.sH, [10171 W. :10, lU* L. 217. 

= ro\vlt*r V. Mnmcris l’nt«jrit nifflits C^o,, [IHIW] ] (^j. 72i. WosLumistor Syndicate, 

[JOOs] j)S) L. T. 021. 3 sudlor v. Woilcy, [•^‘01] 2 Cli. 170. 

* WosfciniUistcr S^iidicntc, [lOOK] 00 L. T. 021 

* Uurtlctt, r. NortlnniiliPilHiid Avcmiuo Hotel, [IssG] 53 L. 'J'. fill. 

^ .Joshua Stubbs, Innntod, flHOI] 1 Cli. 475. 

7 hnti,>h binon ('(^. South American Co., [IHOI] 1 ('b. lOS. 

“ AV Pound, Son A Jliitcbinjrs, [ IfiHOl 12 Ch. 1). 402. 

** lllair r. Alaidstono I'Hlacn of Vaneticb, [lOOOj 2 (Jb. 283, Maudblny t, Mamlbla^, 
Sons A FiebI, [1000] 1 (di. 002. 
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If, when a receiver has been appointed, any application to the 
Court becomes necessary it should be made by the person wlio has 
appointed or procured the appointment of tlie receiver (usually 
the plain tilf in the debenture holders’ action).^ I'he receiver is 
not a party to the action and has no locns stamli. 

Tlie effect of an appointment by the (^ourt of a i*eceiver 
has been fully discussed in the House of Lords, and the 
following pr()])()sitions have been established: — After such an 
appointment the company continues to exist, but the ap})ointment 
of the receiver “ entirely supersedes the company in the conduct of 
its business, deprives it of all j)ower to enter into contracts in 
relation to that business, or to sell, }>ledgc, or otherwise dispose 
of the ])ropei’iy put into the possession or under the control of 
the receiver and manager. Its powers in these respects are 
entirely in abeyance”; from which it follows that a contract 
made in the name of the com])any but expressetl to be “by A. B., 
receiver and managei*,” is nut the eontract of the company, but 
that of the receiver.^ 

After the appointment hy the Oourt the rectnver is “the 
agent neither of the debenture holders, whose eredit/ he* cannot 
pledge, noi* of the com])any, which cannot eoiili‘ol lu’m. He is 
an otlicei' of the Coui't, ])ut in to discharge eei'tain duties pi'csci'ihed 
by the order appointing him.”*' “He is not the agent of the 
company, but the officer of the Court. His ])()weTs are those of 
such an officer, not those of the company or of un agent or 
manager appointed by tlnun,”'* and. inasmuch as lie is uot agent 
either of the debenture holders oi* the com[)nMy, he can maki* Jio 
contracts upon which they either cau sue or be sued.'^ He 
pledges liis own credit and is personally liaiih* on tin* contracts 
which he makes.*' He is an officer of the (\)urt, dij*eeU‘d by 
the (>ourt to carry on the business in the oidinary way until 
such time as the Court may otherwise direct. “An obligation 
is placed on him of making the conti*acts which may he necessary 
for so carrying on the business, and annexed to that obligation 
to be indemnified fuit of the assets of the coni])any in respect 
of the liabilities be miglit thereby incur. If he were to make 
contracts not necessary for tlie carrying on of the Imsiness, 
as, for instance ” (in the case of a brewery), “ if be were to 

' AVindachiiepl v. Inali Polishes, hiiniterl, [UUl-J 1 I. II. 3:1. 

* Mohs StoiimHlnp Co., LinnttMl, r. Whmiicj', [11)1:5] Aiip. Cn 251-. The receiver ha» 
no iiower to jfive unsecured crcflitors it Ikmi in respect, of exiHhiijjf debts so as to take 
precedence of the debentures even ns pnrt of n new coutnict of freiffht (same case). 

* Parsona r. Sovereign Hank of Cttnadti, [U)i:i] Ajip. Ca. 100, 107. 

Pfr Lord Atkinson, Moss Steamship Co. r. Whiiiney, [1012] Aiip. Cn. 200. 

» I’er Lord Mersey, 11012] App. Ca. 271. 

* * Burt t>. Bull, [ISO.*)] 1 Q. B. 270. 
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buy an excessive quantity of malt .... so as to cripple 
the business, he would be personally liable on the contracts, and 
when lie came to pass his accounts the Oourt might refuse 
him any indemnity out of the assets in respect of the liabilities 
he had thereby incurred, and might also condemn him in 
damages. ... He would have to take the risk of making 
a mistake in that connection.*’ ^ 

The appointment of a receiver by the Court does not determine 
rrade contracts,- though the receiver Tna}^ with tlie sanction of the 
Court, refuse to carry them out, when the other party will only 
have his i*emedy in damages against the company (see page 547, 
infra)] but the Court will not samition a wholesale repudiation of 
contracts merely to obtain bettei* prices, at any i*ate as long as it 
is not shown that there is no ])osBibility of the general creditors 
receiving anything.^ On the other hand it wdl not dii'ect the 
performance of a contract from which no }>rofit can arise merely 
for the benefit of the other contracting parfy.'^ The i*eceiver should 
not, without authority from the Court, by breaking contracts 
destroy the goodwill of the company,-* but if a contract is one 
which does not affect the goodwill of the company fhe Court 
will give leave to the receiver fo disi-egai-d it, for he is not 
bound morally or otherwise by the company’s contracts. 

^ The receiver may cany out the existing contracts of the 
conqiany, and in such a case does not become personally liable 
on these contracts, for the contracts are those of the company, 
and the other contracting party can set off any claims he has 
again At the company arising out of the contract against the 
moneys ])ayable to the i*eceiver,^ 

Where a receiver has incurred liability in carrying on the 
business of the c(ini])any he is entitled to be indemnified out of 
the assets of the eoin})any, and to receive from the same source 
his proper remuneration. This right is well established,'' but 
where he is appointed by the Court it is limited to the assets 
of the estate he is managing, and he has no claim against the 


^ Per Loi’d Mersey, Moss Stoiimshij) (5o. r. Whintiey, [1912] Ai)p. Ca. 271. 
pHrsons r. SoveriM>rii Jlnnk of Cmtiula, [lOlUl App. ('a. KU). TTsiuillj^ however, the 
ii})l)onitni«Tit Will jiut an end to contracts t)f pcrsonul service (Hcid v. Explosives Co., 
[1HH7J 19 Q. n. I). 201). 

•* Nc wdl gate Colliery Co,, [1012] 1 Ch. 

■* 'J’hames Ironworks Co., [ 1012] W. N. 60, KKl L. T, 074. 

* Beeson r. Great Cobar Co., [1915] 1 Ch. 082. 

® For.ster v. Nixon’s Navigation Co., [1007] 23 Times L. K. 138; Parsons r. Sovereign 
Bank of Canada. [1913] App. C’a., lu which case there was no luiuidation. 

7 Strapp r. Bull & Sons, [1805] 2 Ch. 1 ; Batten v. Wedgwood t^ial Co., [ 1885] 28 Ch. D. 317 ; 
Glasdir Copper Co., [1000] 1 Ch. 306; Biitish Power Traction Co., [1000] 1 Ch. 407 ; from 
which cases it apjiears that Ins remiiTieratum takes precedence over the plaintiff's costs 
of action. 



BORROWING. 


company or the) debentiii’o holders personally, ^ and any expenses 
.unnecessai'ily or improperly inenrred will be disallowed. ^ 

Where, a receiver had carried oil business and became himself 
bankrupt the moneys in court were ordered to be applied, first in 
payment of the costs of re.alisation, secondly in payment of the 
receiver’s costs; but the latter wei-e not paid out to the trustee in 
bankruptc^y, the Court seeing that they wei*e applied in paying 

debts ])7-opei'ly incurred in carrying on the business.-^ 

In some cases the receiver will be autliorised by the Court to 
borrow money and to charge the repayment in piioi’ity to the 
debentures'^; and such a power may be exennsed by reborrowing 

after the original loan is paid off.’ When such loans ai-e made 

to the receiver the expenses of the receivership and of managing 
the business, including the receivei*’s remuneration, as well 
as tilt) plaintilT’s costs in the action, take ]n‘iority over the 
loans/* I'he I'cceiver will not be liable ])ersonally for loans made 
in ])ursua]ice of leave given to him by the Court to borrow 

moneys unless he has taken that liability upon himself by the 
t(?rins of the loan.'' The fact that a receiver has obtained libei’ty 
to boj’i'ow up to a. fixed sum does ruit disentitle him lo incur 
expenses beyond that amount, and to claim re])aymeTit of them 
ill pi’iority to the debentures, if they are such ex}>enses as he 
might have incuj’red without the leave of t;he Coui’t.^ lint this 
right to indiminity extends only t.o expenses justifiably iiuMirred, 
which he had I’casonable grounds for believing he would be able 
to pa-\ , and not to ex})enses incurred by >vay of speculation, even 
though with the object of increasing the value of the business. 
Where having jiowei* to boi-row u]) to a- receivcn* ordered 

goods to a. greater amount on the understanding that he was not 
to he ]>ersonalIy liable it was held that the ci’editor who had 
Knpfdied the goods could not. rcctiver on a summons taken out 
in the ileheiiture liolder’s action.^*’ 

'riie etTect of a boi’i*owing by a receivei* who is not appointejd 
by the (kmrt is eonsi(lei*ed below. 

> Boehm r. (Joodall, j BUI 1 1 Ch. I.",.".. 

2 2Vr Lord Mct.s(;.\ , Mohs StoMinship Co. r. Whniuo.v, f 101*21 App. (’«. 271; Hahfav 
Joint Stock Bank r. British I’ower Traction Co. No. 2, [1J>07] 1 (Ui. r)2H. 

3 Smith V. Loudon United Breweries, fl(H)7l J Uh. 511. 

♦Greenwood r. Alj^i'ciraH Rnilway, fISJIt] 2 Ch. 205 , Lnthom v. Greenwich Ferry Co., 
[1805] W. N. 77, 72 L. T. 700, 2 Mans. 408. 

^Mdw'iird V Avill, [lS07j 4 Mans. -KKI, 1 1807] W. N. 10*2. 

« Glasdir Copper MiiieH, | 19(X»J 1 (*li. .’105 , Strapp r. Bull & Sour, [ 1805] 2 Ch. 1 ; Hoffmann 
r. A. Boynton, Limited, [1910 ] 1 (’h. 519. 

7 Hoffmann t. A. Boynton, Limited, [ lOlOj 1 Ch. 519. 

* British Power Traction and Li^diting (’o., [IIKKI] 1 (*li. 497. 

® Halifax Joint Stock Bank r. British Power Traction No. 2, [1907] 1 Ch. 

“•Bricba r. Ernest Hawkins & (’o., [1015] 31 T. L. B. 247. 
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The foregoing paragraphs deal witli the ])ositi()n of a receiver 
appointed bj the Court. A receivei* apf)oiuted by debenture 
liolders or their trustees is in a very different position : their 
power to aj)point a receiver, or receiver and manager, will depend 
upon the terms of tlie instrument containing their security. The 
power may either be ex[)ress or may be by i-efereiuie to The 
C/Onveyanciiig Act, 1881 ; but, as the latter is vei*y meagre, being 
primarily intended only to deal with real estate, the express 
power is usually considei*al)ly elaborated. The powei- must be 
exercised in strict accordance with its teiTiis, and only if the 
s[)e(;ilied occasion lias arisen. The debentui’e holders cannot there- 
fore rely u])on the pro})ertv being “in jeo])ar(ly” unless that is' 
one of the specitic causes foi* which tlieii* power is given. Tf the 
])owci' is conferred oil one or some only of the debenture holders 
it must be exercised as a trust for the benefit of all the holders of 
debentures : othe!*wise the Coiirl. will intervene and itself appoint 
a receiver.^ For the jmrpose of ascertaining the status of a receiver 
appointed by tin* debenture hohlers or trust(‘es the debentures and 
ti’ust deed must be consulted to find out whether thcj'e are words 
declai'iug him to be the agent of tin* com]>a;ny or incorpoi-ating 
the pi’ovision of Idle (.huveyancing Acf, 188l, to that effect. If 
these words are found, then, the receiveu* bfnng up])ointed under 
tjie ])owcr declaring him i,o be agent foi* the compajiy, his dealings 
will be governed by the ordinary y)rinci])les relating to the acts 
of an ag(!nt, the company being his pi-iindpaP until licjuidation, wdien 
il ceases to hold that position.’* Jbit lie does not become the agent of 
the trustees foi* the tlelu'uture holders who nj)j>oinf(‘d him, nor are 
they liable for the debis incurred by him U[)on the comiuiny going 
into licpiidat ion uidess they do some act autlnmising him to pledge 
their credit.'^ If there are no words declai’ing the receivei* to be 
agent of the com])any the delieuturc holders wlio appoint him are his 
])rincif)als and arc liable for his faults or omissions, as well as upon the 
contracts he makes on their behalf, and to indemnify him against any 
lia-bilities he incurs as their agent, and to yiay him his remuneration.'* 

' Stimrt r. Muskelyne TypevMitui &c. Co., [IHOH] 1 (’h. 

Ow 63 ii f. Croiik, 1 Q. 11. 2(56; r. Ariel Moloris, [liilOj 27 T. L. R. 7/J; 

(TM.skell r. Gohlinpf, [ 1S!)7J Apf). (Ja. 57.6. 

“ (iHHkell r. GohIiupTi -Aup. (’a. 67.6. Jefferys v. Dixon, 11H0(5| 1 (.’h. UK), Ct>K 

r. Hickmnii, | 1800] H 11. L. ('. 20S. 

* DftyeH t*. Wood and OthorH, [ UMl | 1 K. H. 800; Viinlios, Linntc'd, 1 C'h. 470. iSincc 

the dufKsion in Deyes r. Wood a roiumon form of Uolieiituiv thprotoloro in use hii-s boen 
altured by thu addition of th;; tollowin^' w«irds “and tho liolder ot tins dpbpnturo hIimII not 
m niMkitiK or conspiitiiiif to siudi niipoiiitmont (*.#■. of a receiver) incur ini> liability to tbe 
I'cceiver for bi.s romuneriition oi' otherw is‘.’’ These additional words pro(.ei't the (lebenturo 
holder not only from liability to the recfiiver, but also from ImlMlity for debts incurred in the 
course of tho carryin^r on by tho receiver of the coinpan.v 's bnsines.s (Cully r. Parsons, 
[\smj 2 Ch. 612). 
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If appointed under powers in the debentures authorising him to 
carry on the business, but not declaring him to be agent of the 
company, be may even pledge the personal credit of the debenture 
holders, 1 and he does not pledge his own credit, for his position 
is governed by the ordiiuuy laws of agency, so that as long as 
he discloses that he is contrjictiug as agent the contract is that 
of his principal. Where the receiver appointed by the debenture 
holders is empowered to borrow for carrying on the business he 
can create a charge for securing repayment which will rank in 
priority to the debentures.^ 

Whei’e a receiver is appointed in such circumstances as to be 
agent of the company, and the company subsequently goes into^ 
compulsoiy liquidation, the receiver’s right to represent the company 
ceases. If he contiiiues to carry on the business without obtaining 
a fresh authoj*ity from the (k^benture holders he is in danger of 
being personally liable on the ground of having either t!ontracted 
personally or having wan anted that he had authority to contract 
for someone else." 

Even when the words declaring the I'eceivej* <o be the agent 
of the company are omilted he is agent of the company “io 
such an extent as may be neiajssary to enable him to exercise the 
powers conferred on him by the debenl are.” 

Tf a j'eceiver and manager properly incurs ex))enses in car‘rving 
on business, he is entitled to be i*epaid out of the ])roi)erty in 
priority to the rights of the persons foi* whose benefit he aeted, 
and liib remuneration takes precedence over even the plaintifT's 
costs t)f the action whej*ein he was appointed,^ and in cases 
whore being appointed by tlie debenture lioldei-s he is not 
declai'ed to he the agent of the company he may sue the 
debenture holdei’s who appointed him foi* his remuneration® 
The receiver (d’ a lease, whether a])pointed by the (’ourt or the 
debenture holders only, stands in the shoes of the debenture 
holders or their trustees, and if they are not assignees of the 
lease, and therefore not personally liable the rent, the receiver 
cannot be compelled to pay rent to the landlord,® and eveji where 


* Rolnnson Prititin^ Co. r. Chic, Limiteil, [ lOhGj 2 (Jh. 122. 

- Gaakell r. Coaliii^, [1807 j App. Cu. 675. It a])i)enis from thia case that a coiiij)any 
in compulHory liquidation cannot a})point or authorme others to ap])oiiit a receiver 
to be the coiiniany’s ajareiit. Jt is siihinitted that in a vohnitar.y winding u]> the same 
result follows from the statutory ))owcr8 given to the liquidator to carry on the liusmcss. 
6ee Beutiuns 161 and IHO of the Act of ioON. 

^ Per Warrington, Kohiuson I’rinting Co. r. Chic, lumited, [1905] 2 Ch. 123, approved 
toy Vaughan Willuims, L. J., m Deyes r. Wood, [1011] 1 K. JJ. at page S21. 

* Strapp V. Bull & Sons, f 18961 2 Oh. ]; Batten v. Wedgwood Coal Co., [18S6] 
28 Ch. D. 317: Glaadir Copper Co., [J900] 1 Ch. 3C5 ; British I’ower 'JVactioii and Lighting 
Go., [1900J 1 Ch. 407. 

^ Deyes v. Wooil and Others, [1911] 1 K. B. M0(5. 

® Hand Blow, [1901] 2 Ch. 721. 
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he had sold the benefit of the lease an application that lie should 
pay the rent out of the proceeds of sale failed.^ If the receiver 
is appointed under an express power which docs not state that 
he is agent of the company he will be agent of the mortgagees, 
and any claim by the company or its liquidator against him 
must be made by action and cannot be by summons in the 
winding up.^ 

From the foregoing it will be seen that it is very important 
for those who give credit to receivers to ascertain the mode of 
their appointment, as the chances of getting payirient will v^ry 
greatly. If the a])pointment is by the Court the creditoj’ will 
have to look to the receiver’s personal credit alone, unless the 
Court has authoi'ised the borrowing or dealing. Tf the appoint- 
ment is by . the debenture holders hut u])()ii the terms that the 
1‘eceiver is the agent of the company, no credit should be given, 
foi* the creditor has not the benefit of either the receiver or the 
debenture holders being personally liable and will have little 
ehanee of getting payment from the company. 

The I’eceiver must be (‘areful to ap])ly the assets which come 
to his hands according f.o the iMglits of the persons interested. 
If he disposes of the assets, oi* allows them to be taken by others, 
without providing for claims having a right to preferential payment 
mider Section 209, with knowledge of the claims, he will be 
personally liable to those entitled to the extent to which they 
are prejudiced.'*^ 

Within seven days after the appointinejit of a receiver or 
manager the person obtaining the order appointing him, or making 
the appointment under the poAvers of any instrument, must give 
notice of the fact to the Registrar, who, on payment of the prescribed 
fee, must enter the fact in the Register of Mortgages (Section 94). 
Jf default is made, there is a penalty not exceeding five pounds 
a day (Sub-section 2). 

A receiver on his apjiointmeiit by the Court is required, before 
he acts, to give secui'ity fur the amounts he may receive, but if 
it is im])ortant that he should act at once the Court accepts an 
undertaking from the plaintiff to be answerable for his receipts. 
If he incurs personal liability he is privid facie entitled to 
indemnity out of the estate, and persons wdio have given him 
credit can stand in his shoes to claim the indemnity. If, however, 
he owes the company or estate money, he cannot enforce his 
indemnity until he has made good what he owes, and those 


» Al)lK)tt V. J. W. Abbott & Co., [ l»13j W. N. 2HI.. 

^ Be ViinlK)s, Limited, [1000] 1 Ch. 470; Doyes v. Wotnl uiid Others, 1 K. B. 6(06. 

a Woods r. Winskill, [1913] 2 Ch. 303. 
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who claim through him are in no better position,^ nor can they 
require liis sureties to make good his default if, including the 
amount he is entitled to by way ()f indemnity, there is a balance 
in his favoin*." 

Wlieiv a ]-ec(M'ver was a])])ointed in a debenture holder's action, 
but never (■()ni])lete(l his seeiiriiy and nothing was done foi* tliT'ee 
years, llie Cy«)ui*t niadc^ an t)rdei* staying all pi'oceedings in the 
action.'^ 

When a reci'iver or manager of a company’s ])r(>perty or business 
is aj)pf)inted by tlie (h)urt, he is required, nndei' the order ajipointing 
him, to cjirry in and ])ass his accounts in the same manner as every 
other j'e(*eiver ; but </hej*e have been complaints that where a i-eceivei* 
is appointed by the debenture hohlei*s themselves the company 
and the unsecin-ed ci-editors are ])i-acticall 3 ’ withoul- auy means of 
learning what is being or has been done witli the assets of the 
company. Se(*tion 95 enacts that every smdi r(*ceive]‘ or manager 
who has taken }>ossession shall, on(‘e in every half-year while he 
remains in ])oss€JSsion, and also on i*easing to act, file with the 
Registi’ar an abstract, in the prescribed foiun, of Ids ree,oi])ts and 
paynumts during the jjcriod to whi(*h the al)sti’ac*t relates, and 
shall also on C(*asing to act as receiver oi‘ manager tile with the 
Hegistrai' a uoti(je to that etfect, whicli noticje is to be entei'ed in 
the liegister of JVlortgages or (-ha.rges. In case of default t|.ie 
receiver or manager is liable to a fine not exceeding fifty pounds. 
This ])rovision will (mable interested persons to learn how the 
realisation of the asscds is proceeding. 

The tith; d(‘eds to ])i*o])ei*ty inelnd(*d in the trust deed usually 
remain in the custody of the trustees, hut, if it h(‘ nioiv eoiiveuient, 
the Coui-t may dii-eet that the j-eeeiver sliall lune custody of 
them, giving tlie ti-ustees access to them wheji necessary.'^ 

A r(‘eei\er, whethei* appointed by the (hunt or the dehenture 
liolde!*s, eaiinot j)iii*ehase foi* himself the mortgaged pi' 0 ])ei‘t y without- 
the leave of the (h)urt.“ 

'I'nisf Di'rds j\>r SecnruHj I ttdtrjtfitrr.s. 

Trust deeds have some eonsideral)hj advantages, and since the 
declaration by the (’ourt of Appeal and the decision of North, J., 
that the moi’tgages and charges of limited companies do not fall 


' Jle .lolmson, [IHSO] 15 Uli. D. 555. 

" UntiHh Power Trnctimi iiiid ('o. No. 3, [ 1910] W. N. IfU. 

“ C»>ruisli Till ShtuIs, Linntod, [IIUH] W. N. .'177. 

* Fisher r, Tiid, Cooiie & (’o., ] 19l>9j 2(i Times L. R. 11. 

* NugeiiL r. Nuf^eiit, [1907] W. N. ICO. 
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within the Bills of Sale Acts,^ they have increased in nunibex*. 
The effect of such a deed is to vest in the trustees the property 
inortp^ap^ed, and at the same time to provide pei'sons who can act 
upon an emerg'OiK^y and take stcf>s on behalf of all the debenture 
iiolders without delay. Jt is not found in piuctice, however, 
tlmt such trustees are ready to take much responsibility upon 
tliemselves, althouf^h they usually stipulate for a considerable 
remuneration. In such a deed tliere is also more scope than in 
the conditions pi’inted on a debenture for settinp; out the terms 
and })i‘ovisions of the mortgage and the manner and conditions 
of its enforcement, and foreign property, patents, ships, &(i., can 
he vested in trustees in a manner more salmis factoiy than by 
giving a ehai’ge in Ihe debentin'es. 

The deed should contain an ex])ress declaration that the 
tiustees’ remuneraf ion shall be j)aid out of the mortgaged })ro])erty ; 
for a covenant by the company to pay, even if coupled with a 
])ower to the ti-nstees to retain their I'eniuneration out of moneys 
coming into their hands, will not sutfu'e if the ))ro])ertv is realised 
in an auction " If, howevxu*, the deed declares that the pi’oceeds of 
sale by the trustees are to he applied in ])aying the remuneration 
lirst, and tlnui the debenture debt, the reniuneratiou will bo payable 
out of such ])r()ceeds, even though by an ordei’ in a debenture 
Iiolders’ action they aie paid direct into Court.'* 'Flie date to 
^\bicli ilio I’cinniieration is j)ayable will be determined by the 
terms of the deed, and differoiuH‘s of judicial ojiiiiion have arisen 
as to the right of the trustees to i-mmineralion after tlio apjioint- 
ment 'of a ii'ceiver.'^ 

On the registration of a series of debentures the trust deed, if 
there be one, must be j)roduced to the llegistrar^; but if there be 
no t.jMist deed, one of the debentures must bo j)rodiiced f8e.H*tion 93, 
8iib-soctioii 3j. ^riie practice of the Kegisirar is to decline to 

Mil tlie Standnnl Almiufucturnij; ('< cmko (IHJ)J, 1 Cli. 027) iL whk not ary 

f(i tlif Up (In ^ hetlic (leetls Lbi the Jill ol' iSaJe ActH; 

bnt the f^onoral ilofiMioii that inort^a^ca of chattols hy pomiianius are not witliin tlioae, Acta 
involves the p.wlnsioii fit Must Upeils also, aiiU Noith, .1., oxprossly doriUod the ])f)itit 
iTi Hichnrds r. Ovoisacis of Kiddenmnstfr (181)0, 2 Cli. 212). Tlio provisions of tluj Act 
arp obviously drawn with a \ lew to these decisions. ehilliiriorH, .)., lias held that 
debentures oi a fi)rci;>:n coiniiany do not require rcjjistratioii as bills of sale (Clark «. Balm 
Hill & C’o., 1 190SJ I K. B. 007). 

-Hodn'son V. Accles, [1902 ] W. N. 101, .">1 W. U. o7. 

^ Piccadilly Flotel, Jjimitod, 11911] 2 (’li. 081. In tins enso Swinfon Eady, J., held 
t hat us the deed provided that remuncniium should continue until the jiropt'rty was realised 
it coiitnmml diirintr the realisation By the (’ourt, alUionjrh the trustees reTiiiered practically 
no sarviccs ; But Kve, .T., in liocko & Siiutli. liiinited (1914, 1 Ch. 0H7), where the 
words were “during the continuance ot the HPcurity,’’ held that roinuneiatum ceased on 
a]ipointriiuut of a leceiver, Ikjchuhc the services pracLically ceased then. J’etcrsoii, J., in 
i'v Anglo-Canadian Lands, Idrnited, [191H] 2 Ch. 287, and in Bririsli Consohdated Oil 
Corporation, [1919] 2 Ch. HI, held that the remuncraUon continued till the soiuinty was 
TVttli.sed, though no services were rendered. 

* Re Harrogate Estates, [1903J 1 Ch. 498. See Act of 1908 (Section 93, SuB-secLion 3). 
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register a trust deed unless ad valorem duty in respect of the 
entire series has been either impressed on the deed or deposited 
with the Commissioners of Inland Revenue, or all the debentures 
are pi*odiiced duly stamped. The Commissioners must adjudicate the 
amount payable, and the fact that there are provisions for making 
any expenditure by the trustees a charge does not constitute the 
deed a security for money without limit. ^ 

Whore the trust deed does not itself contain a conveyance to the 
trustees of the property mortgaged, the Commissioners befoj*e 1904 
required tluit each deed conveying any part of the property to them 
should bear an ad valorem stamp at the rate of sixpence per hundred 
pounds on the total amount of the debentures or debenture stock - ; 
and if one property w’as afterwai'ds substituted for another as 
part of the security, a like duty w^as (‘harged upon the conveyance,'^ 
which, in tlie case of a small transaction, sometimes nnide the stamp 
duty exceed the fee simple value of the property in question. But 
by Section 7 of The Revenue Act, 1903, it is enacted that the whole 
amount of the duty payable “on a collateral or auxiliary or additional 
or substituted securiiy, or by way of furthei* assurance,” shall not 
exceed ten shillings.*^ 

Where the coinj)any makes a fresh issue partly to replace 
existing debentures and partly to I'aise new money, the trust 
deed must be stamped at the rate of two shillings and six])enj’e 
per hundred pounds in I'cspect of the whole amount as a new 
security, and not in ]mrt as a substituted security.^ 

A ti'ust deed conveying pix»|)(*rty to trustees gives them the 
position of mortgagees and legal owners of the })ro[)ei*ty conveyed, 
so tliat, subject i.o any exji.-ess ]>j*ovisions of tlie deed, they can 
exercise all the ])owei's of owners. Thus, where shares form })aj't 
of tin; secui'ity !;nd are I'cgislcj-ed in the names of the ti'ustces, 
they can exei-cise the voting powci' free from control by (he 
company, wdicthcr or not there is any interest in arreai* or any 
default.^’ 

The trust deed sometimes ju-ovides for a sinking fund to redeem 
the del)cntures from time to time. If it is intended that this 
should be cumulative — i.e. that the interest on the redeemed 

^ Lord Sutlleld /•. Coirnmssioiiors of Inland Iloveiine, ( UK)H] 1 K. B. H06, 

'British Oil and Cake Mills r. (\)inniisHioii<n'H of Inland Revonue, [ I'.MKiJ 1 K. B. 0S9, 
where it w'as held that mcA of sixteen seimrato deeds recimred an ml valorem stamp at 
the rate of sixpence per i;loo upon £7W>,(XK), making a stanifi duty of L'-’KHM) m all, in 
addition to the stamp on the trust deed. 

“Gartside’s Brookside Brewery r. ( 'oininissioiiers of Inland Revenue, [1JMK)J 82 L. 'J’. C8(>. 

■* 'J’hiH IS not retrospective (Lord Suffiold r. Commissioners ot Inland Revenue, [1908] 
IK. B. 806). 

* City of London Brewery r. Cornmissionors of Inland Revenue, [1809] 1 Q. B. 121. 

^ Siemen Brothers & Co. i. Burns, [1018] 2 ('h. 821. 



TRUST DEEDS FOR SECURING DEBENTURES. 


(lebenturos should be added to the siukiug fund — this must be 
expressly stated, for it will not be inferred.^ If the sinking 
fund is to be applied in the redemption of debentures by 
purehase, tlie trustee’s duty is to use it to the best advantage 
of all coneerned : they are not bound to accept the lowest tenders 
if by accepting an offer of a larger block for sale they can 
effect a more beneficial redemption.- 

The trust deed usually declares that the ])rincipal money shall 
become })n3'able in certain events, including the event of the company 
committing any breach of the covenants contained. This does not, 
ln)wever, give each debeiitm*e holder a right to assei*t that the 
principal is payable because of some trivial default.'^ 

l^)weI* is sometimes given to the triislees to settle disputed 
(juestions. Tn such case an exercise of their discretion is valid.'* 
Thei’C liave recently been several cases determining the manner 
in which, nndtu* the particular terms of a trust deed, the trustees 
are to deal with conn)ensat.ion money received on the refusal of 
the renewal of a licence attached to a part of the moi’tgaged 
property, (renerally, the money re(*eived will be treated a,s money 
received ujion a sale. If the trustees have a power of sale before 
the security is enforceable, the moneys received must be treated as 
if they arose on such a sale.*’ If neither the trustees nor the 
ccynpany have power to deal with the mortgageil assets, the money, 
it seems, must be paid to the trustees and inv(‘sted, flui company 
receiving the income.^* 

Trust deeds must be recorded in the company’s Register of 
Mortgages (see ])ago 100, supra), and partlcailai's mast be filed with 
the Registrar (see ])age 27(>, wfra). 

Section 102 gives eveiy debentui'e holder the right (on payment 
of one shilling in case of a ])rinted trust deed, or of sixjience for 
every hundred words in case the trust deed has not been jirinted) 
to have a copy of the trust deed forwarded to him ; and the 

same section gives every debentui*e or share holder a right to 

inspect and i-eciuire copies of the Register of Debenture Holders 

(see page 101, supra ^ wliere the penalties for default are set out). 

Iiifoimiation as to stamp duties on debentui’es and fees on 

registration will be found in Appendix B. / 


^ Mornsmi r. Chicago and North-West Granarius Co., 1 Ch. 203. 

* National Trust Co. v. Wicher, [1912] App. (-’a. 377. 

’• Melbourne Brewery Co., [11)01] 1 (Ui. 453. 

* Noakes r. Noakes & Co., [1907] 1 Gh. 04. 

* Noakes v. Noakes & Co., [1907] 1 Cli. fli; Bentley’s Yorkshjre Breweries, [1009] 2 Ch. COO ; 
Dawson r. Ilraiuie's Tartoastor Brewery, [ 19o7] 2 Ch. 3.59. 

8 Law Guarantee Society r. Mitcham Brewery, [lOOG] 2 Ch. 08. 
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Meetings of Debenture HohIe7's. — Foicer to Vary Rights. 

It lias boconio coninion in recent yenrs, either in tlie trust 
deed or in the conditions on the dehonturcs, to provide for ineetinfii^s 
of debenture liolders being held, and to give power to a tliree-fourths 
majority to vary tlie terms oF the seeurity, or generally to sanction 
alterations. This indeed only fcdlows tlie ])olicj of ihe law in 
The .loint Stock (aniipanies Arrangement Act, 1870, whi(‘h by 
Section 120 of the Consolidal ion Act is re-enacted and extended 
to conijianies not in licpiidation. Such ])i‘ovisions are valid, ^ and 
the minority will be bound by the decision of the ma joi*it \ . But 
in such cases care must, he taken that the pi'ovisions of the trust 
deed or tin* debentni’cs are strictly cfun plied with. A majority 
must not gire away the rights t)f the whole bod\,- for there 
must be circumstances which liring tin* ])ovver into ojicration : tbat 
is to say, if the po\\(‘r is to compi‘omis(‘ thf*re must, he a, dispute, 
or if the jiower is a, more general one (eg. to make arrange- 
ments) there must lie mutual concessions. Accoi'dingly, the terms 
of the ])ow(*r must he carefully considered. “A ])()wer t(» 
i*elea,se the mortgaged ^nvmises does not include a power to 
rehvise the company. Idie ]K»wer to modify tin* rights of tlu' 
dehent.ur(‘ holders against the conijiany docs not include a ]»owei* 
to i'(‘lin(|uish all iheir rights. A power to comjiromise theii* 
rights presu})j)oses scene disjuite about them or di flieu Hit's bi 
cnfoj'cing them and does not include a jiowei* to exchange' their 
debentures for shai’t's in anothei* company where there is no such 
dis])utt or tlithculty. A power to eompi'omist' dot.*s not includt' 
a ])ow('r to makt* jirestmts.” - A jiowt'i* to “ com[)i'omise " will 
not authorise evtu-y vai'iation, und(*r that powtu* tliei-t' must, he 
some real dis])ute or difliculty heftu-e the clause can l)c hj-ought 
into opei-ation, hut tor this j)urj)ose a, dilliculty in obtaining 
paynu'ut owing to tin' sja'i'ial circumstances of the case will justify 
a inoditication which seems to impi*ove the ])osition’^ when lhej*e 
is such a dispute. This power will suHic'c to sanction an 

arrangement giving shares in a new dpmpany in exchange for 
deb('ntur( d(*h( sto(*k of the jniiu'hasing coni])any 

exchange foi' that of the ('xisting com})a.ny,''* or tin; creation of a 
moi'tgage ranking in ]u-iority t(; the dehentui'es.^’ An authoia'ty 

' DonuiiKiii of (’minda (’o , [iHSft] 5.') T<. T , rf>llit, r VHtf)Tie (IiHiun' QiiMrnns, 
[iHSlIij (’ll. 7r» ; Hnd cinniMwv Alalmma, New Orlo.iiris Ac. UfiihMiy Co., [ |H!)1J 1 (’li 

- MorcHiil.ilo IriNOKtiiuMit (’o. r J nn'MiHtional Co. ol Aloxjco, [ IHlMj 1 Cli. 181, note; (soo 
ptlJfO 1-H‘>), 

^AIorcnnMU' Iin tiotmriit (’o. r. Uivei IMiito IjOhii Co., | IHOI-J J Cli. .'jys , SneaMi r. Valley 
Cold Co., IIHU-SJ 1 (’ll. 1.77, MiM’CHTitile liivi>.stnu‘Tit Co r. J titcnmtioiiHl Co of Mexico, 
jlSWl) 1 (ai 481, note. Wnlkcr r. Khnoiv’s (Icniuni Metul ('o., |1901] 8 .‘j L. T. 7(17. 

* See lust jiroctMliiii,'- note. 

* Thonitoii V, Untchnisoii vl So7i'«, ;U T. L. U. :121. 

ti Foil it r. J'ldd.MstoiK' (n'unitc t^uurries, [ 3 Cli, 7.'i. 
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to effect any “ modification ” or “ arrangement ” contained in the 
clause gives wider powers than if tlie word “compromise” only 
is iised,^ and it is no objection where sucli words are used 
tliat tlie time for redeeming terminable debentures is exfended 
or terminahle debentures are made pei’petnal mainly for the 
convenience of the company if the debentni’o holders get some 
ef|uivalent advant.'ige." Even where these powers have not been 
a compj’oniise (*an, with the sanction of tlie Court, be 
effected under Section 120. Sindi a. power will not sniKce to 
aiitlioT’ise the coiupaiiy. wiih the s.anction of a majority of 
debenture holders, to sell the assets charged hy the dehcTitures 
and redeem such of the debentures as are offerrd at the 
1 owes I jiriee.-*^ 

AVhere debentures are issued to a bank or other lender to 
s(‘eiii‘e a smalh'r sum than the fare value of the delxuitiires th (3 
hohh‘i‘ is entitled m voting al meetings of the deboiiturt? liolders 
to as nuiiiy votes as the face value confers on him ^ 

Delxititnre holders may vole a,cco?*ding to Ilnur })rivat(^ interests, 
(‘Veil if th(‘se eoiiflict with those of tlie giuieial body, and it is 
no obj(?elion that special advantages are given to one debiniiur(3 
holder or a class if tli(iy ai-e given ojiinly.*’ 

1'iine givtui to tln^ eom])any for j)aying debiuilnres under 
such a pi’ovision,^ or a reconstruction of the eomjiany which giyes 
suliisl ituted rights,'^ do(‘s not i*ol(‘aso sureties who have guaiM.nteed 
I he payrneut by the c()iu])aiiy, but a comjironiise or arj*a,iigc*nient 
which expi'cssly releases sureties is within such powei's as above 
if the debenture holders rticeive other licnefils.^ 

If the d(*ed eouiaiiis no provision foi’ giving notice to the 
debenture holders, notice by adverl isenient is sufficient, and will he 
deiuned lo have been given on the day of the advertisement 
a])[)earing.'^ 

U-ECJSTHATION OF MoR'KJAli KS AND ClIAlUiFS. 

The (Jompa.ny ninst keep a Hegisler of Mortgages arid (Hiai’ges, 
and enter tberein jiarl iciihirs of all mortga,ges “ speeitically alTeeting 
jiroperly of the eoTn})any” (Section IH: see pa-gc 1(K), sfipm). 

^ liwcsiijient I’d. r. 1 utenintioiml Co, <»1 Mexico, [ iHlKt ] 1 (Ui. tMl. 

'^Northern Ahsiirmicc Co. r. Farnlmm United UrPAvcncK, ilU12] 2 Cli. 125, ?v .Joseph 

Stocks Co., fl»l2| 2 Ch. m, note, Shaiidon diopiithic Co., [ HU I j S. C. IITi:!, Couit 

d1 S('Ss. >* New York Tawcal) Co., I Ch. 1. 

* Jir Kent Collieries, [lUOyj 2U ^I’miCs L. U, Id?, 6.5 h. 

’■ Coodfcllow V. Nelson Uiiic, 1 11)12 1 N. 167, 28 Tiines L. R. 401. 

<5 Fin Illy V. Mexican Investment Co., [1H1)7J 1 Q. B. 617; compare Andiow v. Maekhn, 

flH(5r») 0 Best A Smith 201 , Ellis r. Wilniot, [1874] L. B. 10 Kx. 10. 

" LoikIoti Chartereil Bank of An.straha, [IStiaJ 2 Ch. 640, Dane r. Morfjrajje In.MUiiiiice 
('o., 11H'J4J 1 (^. 13. 51. Shaw i\ Boyce, Limited, [11)11 J 1 Ch. 13H. 

^ Sneuth v. Valley Cold Co., [18{)2j 1 Ch. 477. 
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In addition to keepirijjf such a Register, Section ^ requires 
particulars of cex’tain mortgages and charges created after the 
Ist July, 1908, by companies I'egistered in England or Ireland to be 
delivered to the Registrar within twenty -one days after the date of 
their cj’eation if they come under any of the descriptions mentioned 
below. The Act of 1900 had similar pimdsiona in regard to mortgages 
or charges created aftei* the 81st December, 1900, and before the 
1st July, 1908, but they were not so extensive as those in the later 
Acts. Mortgages and cliai'ges created during that interval depend 
for tlieir validity upon whether they were duly registered under 
the Act of lt)00, and its provisions cannot tlierefore be ignored. 
The mortgages and charges requiring registration under the Acts 
of 1907 and 1908 are (those not included in the Act of 1900 being 
pi-inted in italics) — 

1. A mortgage or charge for the pui‘])ose of securing any 

issue of debentures. 

2. A moi’tgage or charge on uucalle<l share capital of the 

company, 

8. A mortgage or charge created or evidenced by an instj*uincnt 
which if executed by an individual would require 
j'egistration as a bill of sale.- 

4. A vuirt(j(i(je or charge on avj/ laml^ wherever sitaafe, or ang 

'ill t ('rest the re i'll. * 

5. A mortgage or charge on any hoak debts of the. company. 

d. A floating cliarge ^ on the undertaking or property of tbe 
company. 

But as ivgai-ds the Acts of 1907 and 1908 the deposit of a negotiable 
instruinent securing tlie payment of any book debt of the company 


' S«'C*t,uin II of tliH Aft of IIHH) wiiH rcpf'iilffl by Sertion 10 of the Aft of 1007, wliicli t(Jok 
itH pluff, but U still ^'ovenis fhar^fs created behu-e the Iwt .Tiily, lUOH. In eonsideniif?, 
thorelore, whether a mortg-ape or eharjj-p eroatetl befoie that tlate is valid refereiice must 
lie maile to the earliei- Act. 'I’ho Act of ]90H re-enacta the provisions of the Act of 1007. 

-That IS to say, niortj^-aH-e.s or chaiT^es on “personal chattels,” as deflnoil hy Section 4 
of The Bills of Sale Act, 1M78. which include “ jfixMla, furniture, and other articles capable of 
complete transfer by delivery anti (when separately assigned nr ehar/^ed) fixtures and fyrowing 
crops,” also trade iiiiiehiiiery as defined hy Section .% hut not shares or thiiii's in action. 

Book debts” means “debts arising Jii a business in which it is the j'roper and usual 
course to keep books, and which oii^flit to he entered in such hooks” and are not 
“confined to debts which are actually entei-ed in the hooks” (;•/■?• Kslier, M. B., in 
Offlcial Becoiver r. Tailhy, fIH80] IH Q. B. 1). at pa^B 29). As to how a charg-e may bo 
created on book debts see Gorrnige v. Irvvcll India Rubber Works, []HS(5| Ch. D. 128. 
P’uture hook debts can bo charged (Tiiilby r. Otticial Receiver, [1888] 12 App. Ca. 622). 
Where a hill of exchange has actually been entered in the bfioks of the coiiipany it is a 
“book debt” (Dawson r. Isle, [ IfidO] 1 Ch. 622). 

* As to the nieanuig of a “floating charge” see page 228 ef «-</., rnpra, and Government 
Stock Investment Vo, r. Manila Railway, [ 1897 ] App. Ca. 81 ; Tailhy t>. Otficial Receiver, 
[ 1889 ] 12 App. Ca. 623; lllingw'orth v. Mouldsworth, [1964] App. Ca. 263. 
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{e.g. a bill of excliaiif^e or promissory noto or a dcbonture) for 
tlie pur})ose of seeuriiif^ an ailyanre is not to be treated as a 
nioi-tf^a^e or charge on the book debts, and the boldirio^ of 
debentures of another eompany eliarglng land is not to bo deemed 
an interest in land, so that the ebaixine^ of such d(d)e]daii'es will 
not fall within the Consolidation vVet (Section Sub-section 1, 
iii and iv.). 

Anyibin^ wliich ci’cates a charj^e in ecjuity or law (beini>* of any 
of the classes above duscj*ib(‘d) lhereft)i’e j‘e(|nii-es registration : 
that is to say, anything’ which Avoiild ci'eaie a chai-ge as 
l)et\veen individuals will sutlice “ AVben tbci'e is a continct for 
Aahu‘ between the ownoT’ of a chose in acHion and anotlnn* person 
wliicli shows (bat siicli }>crson is to ha.v(‘ the benelit of (lie chose 
in action, that constitutes a ^ood char‘»e on tJie chose in action, 
'riie foiMii of words is immaterial so loncf as they show^ an intention 
that lie is to have such benelit.” * Tims the pledge of wdiisky 
at tlic (histoni House and the handinii^ o\(‘r of delivery w^arrants 
a-s securit y for debt constitute a charge reiiuirinjj^ ri^^’lstrat ion ; 
init when' ^'oods werti in a locked room, tind Ifn^ key wjis g-ivcJi 
to (h(‘ creditor with a. letter a nthorisint*’ him to i‘omove them, it 
was held that jiossc'ssion of tin' i»‘oods ha,d ])assed to tin* creditor 
and he could remove tliein after a li(j mint ion lia-d commenced.'^ 
K^jiially ii ]mrport(‘d assii>’nrneid. of so nun*h of a (l(‘bt “as 7nay 
he lu'ccssary to iiidcmnifv tln^ assiiu^iu'cs ” ao’ainst an a.dvance is 
a charn’e, and rctjuircs ]*citisti*ation, for the {ido|)tion of a form 
w hi(di docs not i‘cpres(*nt. tin* real tiunsaction will not escape* tbe 
/icl,‘ and “bonus certificaites ” ^dvin^- dcda'iitiirc holdci's additioind 
hciu'lils to be ])ai(l out of the sale of lands secured by a trust 
ili'cd create a eliai'^e wbicb is void if not ivgistej’ed.*' So 
an uLj^reemenr to create a mortg’ago oi- issue ii mortgage 
ilebenl ure constitutes an ecjjuitable clun*ge ; but it seems this will 


Mjornii^^o r. Irwell Tiidia Kubhor W(»rk,s, [18S(i] 31 Cb. J). lliH. Tti NmIiouhI Provmcml 
!nj<l riiioii lliuik ()1 Kii;;liin«l v. (’biinilry, 111)311 1 K lb, at pa^ea 111), loO, Atkiu, L. J., 
'■\invh,sc(l Ills Mcw as fnllii\v.s “I thitik iht^ro ran br no iloubt that wImm’p in a traii.saotion 
Inr valiu' both paitioa oviuco an nitentioii that propoitv, existing or future, shall bo made 
a\ailal)lt‘ as socunty for the pa.yuieut of a tlcbt, and that tlio envditor slmll have a j)ro8eiit ri^ht 
b) have it made available, there is u clmrtro, even thoii^»-li the iircsent le^ml n^ht vv’liich is 
nMit(_‘nii»latO(l fan only be eiitorcod at some future date, and thou<^h tlie ereditor no 
li lt'll Mj^ht ot property, either absolute or special, or any Ifjral ri^ht to possession, but only 
LTfts a. ii^'-lit to b.ive the seeiinty made available by an Onler of the ('onrt. ... If, on 
the other bund, tlu' iiartie.s do not intend that there should bo ai present ri^lit to have tbe 
.^eeuritv niade avadablo, but only that there should be a riw-ht in the future by affreemeut, 
such IIS ji liciMiee, to seize the i^oods, there will be no cliarj^e.” 

"Dublin (hty Distillery r. Doherty, lllU-l-l App. Ca. 823. 

^WnghtsoM r. Me Arthur and D iitcbmsons. Limited, [H)2l] 2 K. IJ. 807. 

^ Saiiiidersou & Co. v. Clark, [1913] 29 T. L. 11.579. 

“ Hoare r. British Columbia Association, [1012] 107 L. T. 002. 

H-B. 1 8 



274 


BOUKOWING. 


only bft effective if ref^istered within twenty-one (.hiys. Wlietlier, 
however, the pidor agreement is or is not filed, ilie actual 
mortgage or delxMiiure must he i-egistered within twenty-one 
days of its creation, Jind it will then cf)nstitiite a valid legal 
charge, 1 for “the formal insfi-nment sii])ej*Hedes and giv(*s the 
go-hy to the prioi* agreement.”- On the otlnn* hand, where 
there is an effeOive ])l(‘dg(\ r (j. of bills of lading to, a Ihink 
as seenrity for a loan, and the ])ills of lading and oilier shi})])ing 
dociimmits are handed hack by the Hank to the borrowing 
company foi- realisation on tli(‘ t(‘rms of tlii' usual “hdter of 
ti’iist” gi\en liy the company, undertaking to hold the documents 
and the goods on tin' Hank’s aeeonnt. ami to remit, the ])rocei*ds 
as realised, tin* lettcu* of trust dn(‘s not i*e(|uii*i‘ registration. The 
rights of tlu' Hank in this veiy common mercantile transaction 
d(‘pend n|xm the pledge, and tln‘ c.ompany meudy Ix'comes its 
agent for realisat.ion.’^ 

A holder of a secui'ity ?nay, however, fall lietween two stools. 
I’hus, where a lendei’ Inid registereil an agrtxunent to give him a 
floating charge, and snbseijucnt ly obtained within three months of 
the W'inding uji a thibentuiv containing th(‘ agrcanl charge, it was 
lield that the agrc'ement had heeome e\lja listed on tin', issue of 
the dehentni'e, and the (hdieiitui'i* Avas invalid so far as the tloating 
(diarge was eoin'erned heeaiisi* ereati'd for a. [last liability within 
three months of the winding n]> ^ 

Wliei'e a moilgage of land or any interi'st, tlnu’ein made by 
a company is transtei*r(‘d and tlie eomjmny joins in the tiaiisier 
and is exjin'ssed to convey and eontirm the projx'rty to tlu‘ 
traiisfej'ce tin* deed of Iransfei* should he registeu-cd, toi* this 
creates a. new^ charge' hy the* e;e>mpany aelditieinal te) tlie eha,rge 
ill the eiriginal imutgage A “ Statnteuy ti-ansler and statuteii-y 
mortgage* eeiinbine'el,” made in ae*e*e)rehinei* with Se*etie)ii 27, Snh- 
sectiein 4, anel Keirm (' in Hart I of fhe Thii*d Schedule to 
'Phe Oemveyane-ing Act, ISSl, is of this nature* and slioiild eepially 
be regjst(M-ed. 

'Idle [)re)|)ei* means e)f eihtaining a. eleeisieiii of the (h)urt. as te) 
Avhether re'gisti'ation is necessary is by sjieeial ease.’' 


1 Bristol 1' lilted Bre'-wenes u. Abbot, lUH»s| I Ch. 

2 Columbian e 'o , lamiled, [llUOl 2 Cli. I2d. 

•‘’l)n\i(l Alleslcr, m rr, [1U22J 2 (’b. 211. 

■‘Francis v. Gve^rory liovo & (N)., [UlUi] 1 Cli. 2(13. It was further held that the nffrec- 
ment 111 the case* nhieh j-ave no present cliiir/'e but merely a nnht to a Hontinj? chuiye 
upon the hapiietiuiH' uf n future eontiUKency nhieh happened within tliiec iiiontlis of the 
Winding; np would not have been offee'tive*. 

* Cuuard Steamblnp Co., [lUdS] W. Js. KJO. 
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Any mortg-a^e or charge as above specified not registered ^ within 
tvveniy-one days after tlie date of its ci'caiioii is, “so far as any 
security on the company’s property or undertaking is thereby 
conferred,” void against the liquidator and any creditor of the 
(*ojn])any,- and tliis is so even though the ci’cditor is a second 
mortgagees Avho had notice of the prieu* unregistered mortgage.-'^ It 
is to be* noted that the charge is not avoided as against the 
company before liquidation or against piii*(*liasers fi'oni the company, 
and the s(M‘ti(>n does nut invalidate the c-onti’aet or obligation for 
repayment of tlie money thereby secured, whicli will aeeordingly, 
(*ven if not i-eglstei-ed, raidv in a liquidation as an unsecured debt, 
:in(l l)(‘fore licpiidation tlio cliaige will l»e enforceable against the 
(•(nnpany by all the renu'dies of a mortgage, altbongb void against 
an t*\(*cntion cie<litoi‘. Section 9d, moreover, makes tlie money 
M*(‘n]‘ed l)(*coine immediately payable wlieii the mortgage or 
cliai'ge liecomes void. 'J'here was no similar provisioji in the 

Act of 1900. 

If Mio morlgag(* oi* charge eompia’ses propejty outside the 

United Kingdom, it is sndieient, und(‘r each of the Acts, if a deed 
purport iiig to speeilieal ly cliarge sneh propej'ty is regist(‘red, not- 
withstanding that fiirth(‘r proc(‘edings registration in a. colony 

or foreign counf-ry) may be neeessajy to comply witli the law 
of tlie eoiintr^ in which smdi jiroperty is sitinit(* (Section 913, 
S^ib-sfct ion 1, ii,), lly the (kmsolidation Aef, “in tlie ease of 

a moi't ga,gi‘ or charge cnutft'tJ (nil of ihe I’lnlvd Kinijdoni com- 

]irisiig solely pro})i*rty situate outside the Ihiited Kingdom,” a 

<’opv vc^rified in tin* pivseribed maiinei’.* dc1ivi‘red to oi* received 
by the lu*glslrar, with tlie ])roper ])arli(*n lars, within Iwenty-one 
<lays after the date on which the instr'iimcnt or copy could 

in due conrsi* of ])ost., if dispatclicd with dm^ diligence, have 

been received, will be suflieient to eomjily wdth the requirements 
of the A(*t (Section 9*1, Sub-section 1, i.) t^iiri panics instrm;ting 

llieir agents abroad to create moi’tgagi's must therefore be 
<-ii‘elnl also to insteiiet them to forward ]nvrt ieulai’S by the 
('arliest- possible ])ost-. 

' S('( I, 14. ()I iho A('t of 19iM) joqiimnl tlio inoi or rliartrc to ho “filofl.” 
Swctioii ii:} of tin* l 'oiiftolidutioii Art ro(|iiiros “ tho incsonhefl i)Mvl.iciilHrh ol tlio lyort^ra^e 
"1 t(*i;cnior witli the instramHUt (if any) hy which the iiioit^fUffc or charge i« 

cTeiitcd Ol- t vidom-oil,” to bo “(hlnoicd to or rocoived by tlio Rcgihtrnr.” 

- I’onsolnlai ion Act, Section JKl, .Sub-«ertion 1. Note thiit the wonlss “jnoperty or 

iinfkrtiilviiig ” do not include uncalJed capital {re Strcitthnni EKtotos (k)., 

1 <’h. jr». .lohiiNon r. RuMsiHii SjirHttV. Patent, [18UH] 2 I'Ji. IK)). ]{iit it can liardl}' 
bt Jiilrndt'd that a charge on tlie uncalled capital, if not regihtcM-il, should he \alid. 

'Tacoii V. Monolithic Ruilding Co., 111)15] 1 Cli. 013. 

‘ f.f'. ei'rtificd to be a true copy under the Sical of the rouipany or under the hand 

<'f .Minir person nitrrcste<l thoreiu (»Lherwi.se than on behiill ot tlie comjiaiiy (Ruloa 

ol Jioard of Trade, llOth March, ItUU). 

l8* 
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]i will lie ol}servecl that a specifics charpi'o on f’roeholds or lease- 
holds, or ii cdiarg(‘ on book debls, is not wiihin tlie Art ot 1900, 
but is vvitliin the At'.ls of 1907 and 1908. A lien ereated in the 
ordin.'irj coiii'se of Ijusiness on moveable j^^oods — and also it seems 
a inoj't^a^’e of caj)it!il railed np but still unpaid, unless f^iven to 
seciiT’e del)eniui'es — is not Avilliin eitlier Act, and does not require 
ref^istration. 

Tlie Tlei»-isirar is bound to ke(‘]> a Tlei^isic'r of all Alort^ages 
and (Uuir^res I’eqniiv'd to be 7*ei'‘ist(‘r(‘dd and, on f).ayin(‘nt of a 
fee pr’escrihed by the Hoard of Trade," to eider the date of 
creation, the junoiint secured, short jiai-t icnhu’s of the ])ropprty 
morf<ra^‘ed or chnr^-ed, and Ihe names of the niort (^siL^-ees or 
persons oiditled to the ehar^’e (Section 9d, Snb-section 2), and any 
person may insjiect such Ileoister on jiayment of a ha' not exceeding' 
one sliilling (Snb-sectioii K). 'J^ie Hegistrar must also keep a 
chronological index of the mortgages and charges legistered 
under the Act (Section 1>8). 

Hut when' tin* mortgage or charge is to secure a seri(‘s of 
debentures, or a sei*ies of (h'bentuies containing a, (‘harg<‘, without 
covering dt'cd, is ci-eated, another form of registration is allowed. 
Under the Act of 1900 the particulars i*(‘(]uirt*d w(‘re — '^Idie total 
amount secured by tlie whole series: the dales of the lesolutions 
creating the seeui'ity and of the covering (le(*d (if any); a 
gfcneral description of the })r()pe)’ty ehargial ; and the names 
of the trustees (if any) for the (h'heninre hohlers (Section 14, 
Sub-section 4) ; and Avherci more tban one issue was made of 
delundures in the same series the eomjiaaiy might recjuire the 
Itegisti'ar to entei’ the date and amount- of any pait-leular issue 
(Suh-seetion b). 

These pi-ovisions have heen recast, and the Consolidation Act 
(Section 9d, Siih-see-t ion .’>) jiroscribes that — 

“ Where a st'ries of ilebentni-es containing or giving by 
reference to any other instjuiment any charge ti> the hemdit of 
which the dehentni’c holders of tlqit series ai’c entitled pari 
pass/i is ci-eat-ed by a company, it sluill be sutlieient if there are 
delivered to or received by the liegistrai’ within twenty-one 


1 Althoufrh Mif* “liUMi” is iisivl in tlie Art nf HMM), it is not ncccssiiry under 

that Act or under the (\)iisulidiitujn Act tor cither the lusti uniont rcciuinug ic^ostnition 
or ft co]»y thercul to he iiUiccd oil the file at the Ropistry. To enehle loffiatratiou to be 
elTeeted each instrunipul, (excc]»L in the case ol a senes of ilchcntiii es) lias to be produced to 
tlie Ro^i^istrar, and " I’aiticulars'' ot tlie cl^ar^c, .‘^et out on tlie prescribed form, have to 
lie filed. The lustruiueiits, each inarKeil as “ Re^^■lStc^ed,’’ are a few days later handed 
back, acoompaiMod 1 ) 3 ’ the Rc^’istiiir's ceitiflcate ot ro^^jsti ation. 

For particulais of tees see Appendix Tt, tnfra. 

* This includes an issue of debenture stock (Cunnrd Steanisbip Co. v. Hopwood, [1008J 
2 Ch. 5(»A). 
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(lays affor tlie execution of the deed containing the charge, or, 
if there is no siicli deed, after the execution ^ of any (iehentures 
of tlie seiMes, the following particulars: — 

‘‘ (n) ^riie total ainount secured by the whole series; and 

‘'(/)) The dales of tlie I’esolutions authorising the issue of 
the series and the date of the covering deed (if any) 
by which the security is created oi* delined ; and 

(r) A general description of tlie property chai'ged ; and 

‘‘ ((/) The names of the trustees (if an^O Ihe debenture 
holders ; 

iogtdlier with the deed containing tluj (“hai-ge, or, if there is no 
Mich deed, one of th(‘ di'hentures of the sei*ies, and Ihe Registrar 
shall, on payment of tln‘ jirescribed fee,- (mter such jiarticulars 
in the Ttesiister: 

“Provided that w’here more than om* issue is made of debentui-es 
in th(^ series, Iheri* shall he sent to tlio Jtegistra]* for entry in 
I he lli'gisic'T ])arlicnlars of the date and amount of each issue, 
hill an omission to do this shall not atTect the validity of the 
d('h(‘ntnres issinul.” 

'This suh-section is much clearei’ than the corj'esjionding sub- 
rectum id th(' Act of IhOO, which was, how'evei’, interpretiul by 
Ihickley, J., in much the saiin^ sense* (s(‘e page 2S(), />//’? u). 

Tlie registration of a series of dtdientnres nmUm this siib-section 
p’oteeis all deheiitni'es ju'ofim'ly issued in the series, and also 
n^remnents to issue such dehentnres Avithont si*])ai‘at(i l■(‘glst.rati()ll, 
even u Inm such agreements are only to be found in docuinents 
whicli were intended to he debentures, but from a technical defect 
(Mil only 1)(‘ treated as agreements foi* delientiires •'* 

Where a ti-ust deed has not heen registered and the eom])any 
sells ])ro])erty already mortgaged and eoineys other propei'ty 


' 'lJn‘ “execution” IS substituted iii the Coiirohdiitiou Act tor“tnst issue” iti the 

Vi I ol U)i>7. 'I’liis n coiisidcnible difTcroTUT. It rceiiis tlic* ” execution ” will be the 

iictiiul seiiliMir bv the coiupaii.y, whether tlie debentures Hr«‘ delivered to tli.* uersotis entitled 
"> not, iiiwi in the efise of debcMitures to benret will Hppitreritly make rej^irtration iioi'I'SSHry 
'Mlliui t,\vent\ -one (ln_\,s nller senlin^'-, even if nn one has aijueed to take the dehentnres. 
Ot bent iin's in lavoiir of an individual should ne\er be sealed befoio the nuiue is filled in ; 
but d that IS done there is a doubt whether they would be held to lie “executed.” 

- See Apjiendix 11 , infru. 

This will be a burdeiisoiue duty where dobentuies are issued one liyone or in small lots. 
Tender Section ‘J9, Sub-section J, there is a liability to a penalty, not exceediufar fifty pounds 
a day, on the company and any iiersoii kuo>vinjfl.y a party to default in sending- tor 
leiristiation jiaitieulars “of the issiies of dcbentiiies of a senes.” 

* lif’ Harrogate Estates, Limitecl, [11)03] 1 Ch. 498. 

’■ Emney c. Fireproof Doors, Inmitcd, [lOlflJ 2 Cfi. 112. 
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purchased witli iho ]>T-oc(iedH to the trustees for the debenture 
holders, there is a new luoi-lLrage re(juirin,i^ registration.^ But if 
particulars of the debenture issue and the trust deed have been 
registered under Sub-section 8, and the deed contains a general 
floating cliarge, it is not necessary to identify each item, and 
therefore, wliere specifically mortgaged })r()perty is withdrawn and 
otliGJ’ property substituted, with or without a fuj'ther moidgage 
under the ])owers of the friist deed, the charge on the substituted 
property is pfotca/ted by the original registration'’; and if the 
trustees themselves, without the intervention of the company, 
sell part of the mortgaged pro])erty and reinvest the piTx^eeds 
in other ])roperty which is cemveyed direct, t-o tliem, it is not 
necessary to register the t,ra,nsaction, although the property 
thereby comes under ih(i trusts foi* tin* debenture holdei’s.-' 

Section 9o, Sub-section 4, fui-thei* re(iuires that where any 
underwi'iting commission has been ])aid, or any allowam’e or 
discount made on the placing (U* issue of delamtiires, the amount 
or rate of sindi commission, allowance, oi* discount must be included 
in the Particulai-s tiled‘^; but th(‘ omission to do this will not 
alTect the validity of the dedamtures issued, and tlie de[>osit of 
debentures to secure a debt of the com])nny is not, for the ])urposes 
of this sub-section, an issue of tlie debentures at a discount, 

'Idle ltegist]*ar must gi\e a. certificate of the rt‘gistratiou' of 
any mortgage oi* cliarge, stating tlie amount tli(‘reby secured, and 
the company must cause a C()|)y of the certifi(*ate so given to bo 
endorsed on every delieiiture or cej-tilicate of debenture stock 
issued, the jiayment. of Avhicli is secunxl by tlio mortgage or 

charge so ivgist.ered ’ (Section 98, Su.b-s(‘ct,i()us 5 and b). But 
where? the conijiaiiy has issued debentures or eertifieates of 

debenture stock, and further charges are created to the beiietit 

of which tlK‘ liolders are eiit.itleil, it will nf)t be necessary for 
the (?om})any to endorse on tin? debentures or debenture stock 
certificates already issued a certificate of tlie n^gistratiou of the 
charge (Sub-s(*ct,ioii (i). 'Idie certificate of the Registrar is 

conclusive evichmee that tlie reipiiremeiits of the Act as to 
registration have been complied Avitli, (iven if tbei-e is an omission 
in supplying the necessary particulai's, r.fj. tlie date of the 
resolution authorising the issue, of the sei-ies,- or of some class of 
propei’ty which is to be subjeid. to the cdiarge.^* The Ckmrt will 


' CornbrDok Bifiwoiy bmv Dobenturc (?orj)()rntmii, [I'.lOl J 1 Cli. 

' Cnnaril Sti'iuimliip t’o. r. II<ji)\vo<h 1, [lilOHj 2 (’ll. 50 i, 

* Bristol United UreweneH >. Abbot, | 1{M)H J I Cli. 271). 

♦ There was no corrOHpoiKiinjf jirovision in tlie Art ot JUOO. 

4 As to the form of rertiflento see re Harrogate Estates, Limited, [IDlKlJ 1 Uh. 40y. 
fi National Proviiiciiil and Union Bank of Enirland r (’harnloy, [1024-1 1 K B. 431. 
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ri'fnso to go behind this eertificate, and will not inqnii’e whether 
tlioni lias been any ii-regiilarity.' Thus, where a enalitor sent 
in deleelive ]mrti(*nlars, omitting to sbite that the instrument 
eon rt*ri'(*d a charge over eliatttds, and the Itegistrar, by mistake 
or oxersight, omitted to mention that ehai'ge in the ]?egisLer, his 
(•(’ll itieate was held to lie e(melusive that the doeanmmt creating 
tlie eliarge was ])ropei'ly registered.” Tu the same case it was also 
(Ireided that tlie 7*e(|uii*ement as io stating “the amount thereby 
si’ciii'ed " is sufliciently coiTi[)lied with l»y tlit; words “all sums 
now dni' or to become due ” 

The [losition ot* a prospective creditoi' oF a. company is therefore 
attmided with gi-eat disa.dva-nt ag(‘. Lie has a I'ight- to inspect the 
Keg 1st Cl- ke})t by the Ri^gistraj- and th(‘ Itegister kept by the 
company und(*r Section JOO. but h(‘ is not enlill(*d to jilace implicit 
rrliaiu-c' on (‘illun*. lie lias no j)ovv(‘r of iiisju’cting a co])y of the 
mortgage or (diarge under Section 1()1, Sub-seclion (1), unless he 
IS at till' tinui actually a creditor or mmiiber. Kin-the]-, a state- 
ment that the amount seciirc’d consists of “aJl sums now duo 
oi* to become du(‘ ” heaves him in the dark as to how much the 
eom|»any r(‘ally owes, and tin* statement of the total amount of 
s(‘(*ured di'bt in the annual summary only relates to the date to 
uhieh the return is made up. 'Jdieri* a]i]K‘ars to be no necessity 

fyj- tin* s(*ciir(^d creditor, aft(‘r he has oniM* obtained a certitieate 

<tF rcgisi ral ion, to a])ply to rectify tlie Itegister under Section 9(), 
no matter how d(.‘lec,tive it may be. 

It is the duty of the {*oni])any to elTect the I'egistration, and 
to su])j)ly the necessary particulars; but any person interested 
tln’i-ein may, if he think tit, himself registei* the mortgage or 

charge (Section 9.’), Sub-sei'tion 7j. Every jicrson taking a 

mortgage oi* eliarge slii^uid pi’otect himself by registering his 
soenrity if the eonipany has failed to do so. Seetion 99), Sub- 
si'etion 7, entitles him to recover from the (*oinpa-ny any fees 
he has to jiay . 

'i'he eompany must also keej) at its registered otlico a copy 
of every instrument creating a mortgage or chai-ge i-erpiiring 
ri’gist-ratioii,’’ and allow inspoidion by members or creditors of the 
company in liki* niainn'r as the Register of Mortgages, and ^nbjeet 
to tin? sanu; penalties in ease of default; but in the ease of 


^ He VoHhiuI, IluNson niid lliikctt, I1908J 1 Ch. li>2 ; Nntioiiiil Prov mcitil inul Union 
Hiiuk ol J^ij^Uand r. 

- Pi'oviiifuil mid Union Hank of Kii;;laiiid o Cliavnloy, Httprn. 

■* Noto tliat UiiH docs not inoliido all iriortg-a^es math’ l)y tlio company (see pHf^e 272, 
■'*(cynv/j , l)ut tli(‘ Ke#,nstt‘r of Moi’I.K'atfeH Iccjifc by tbo conqiany will include all contammjf 
ft sjiecUu* cliaip-e. 
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a sei’ies of uniform debcniures it will suffice fo keep a copy of 
one oi siicli dohen turns (Section 03, Sub-section 9). Debenture 
boblors liavo, in addition, a rij^ht 1o be supplied with a copy of 
any trust dot'd (st*e paint's 102 and 2G9, snpni). 

Roii^istral ion of a moiff^jiii^e or cliar^^e under Sub-section 1 in 
each Act is r(*(|nired to be effected “ within twenty-one days 

aftt'r ihe date of its creation.” What is the date of the 

“(jreation” of the chai’tfe is often a ditlicult rpiestion. It appears 
to be sonietliinrc dilTto't'iit fj-tnn the date of tlie “issue” of the 
dpl)entni-e, foi* Snl)-seetioTi 1 of Setd.ion 99 makes it an olTence 

for anv ptn-sou to peianit the delivery of debenture or 

debenture stock certificate without havinc!^ enilorsed u])oii it a 
copy of tfie certificate of the Ret^istrar that tlie cliarj^c has 
been i*(‘^isU‘re(l. Under the A(‘t of 1900, Joyce, J., held that 

where twenty dohentnres were aiithoifsed and sealed, and ten 
were issued hefoiH' tin; Aet eamo irdo foiTM* ajul ten after 

iluit dat(‘, no reLristi’ation was necessary e\’en of the lattei* 

dehi'id nres, as the (‘har^-e ha<l been “created” in re^aj’d to 

all the (h'bent m*es before tin' A(*t opca'ated ^ Whert' debentni’es 

Re(*nivd by a ti'ust deed dat.(‘d the 1st .lannai\, J898, wei’e ci'oated 
and issued in tbal year, but certain of them \>(‘re ])ai(l off and 
reissiunl in 190*J and 1905, Neville, J., Jield that, tlu'y die! not 

i*e(piir(* I’ei’istrat ion, as the chai’ijfC! confen*ed on the hoJch'rs was 
created upon tlu‘ (‘.\ecnt ion of the trust deed and not upon tin* 

issue of iln* debenture's,- and Sar^’ant, J., has detinitely Indd that 
the date* of the ext'cnlion of tht* dec'd coniaiiiiii^’ the ehare’e js 

the date of its ere'ation, (‘vi*n tbon_e-h there is no nioin*y then 
owini;’ and the elei'd is undated.'' There are, howe\t‘r, dicta of 
Rncklev, J, in the ease ne>vt below nn'iilioned uhieh point to 
the iieeessii\ of tliej'c la'inii^ aji effective charge in favour of some 
])ei'S()n l)('foi'(* il can be said any cbarn’e is civated, and it must 
iiof be thonulit that mei-e si^^nim^ and sealine- A^itllont delivery 
would ci'eate a eliai-ee. 

Sonn* assistance as to tbe date fo?' T’ee’istrat ion will also be 
found in rr 1 lai'i'oeate KstaU's, Jnmilt'd,'^ wbei'i* Duekle\, J., 
discusses Section 1 t of tbe Aet of 1900 in sevei'al aR])ects. 11 is 
jndeinent contains tbe following conelnsions : — (1 ) A resolution to 
issue dc'beiitni'es ereiites no charge. (2) Tbe pei'iod of twenty-one 

days for dcda'iitures not rogist ('ivtl as a ser'u's unde?* Sub-section 4 

of Section 14 of the Act of 1900 runs fi-om tbe date at wliieli tbe 

‘ WhIsoh Spiral (Jlolie Co., [J«0Jj 2 Cli. 20‘J. 

- N»'\v London and Sul)iiibnu Oiniiilais Co., [iHOH] 1 Ch. 02J. 

Ksborircr Sons r. C’aintal A: I’onntics Bank, 119i:3| 2 Ch. iJOn. 

* [1U()3J J Ch. •!.»«. 
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char^o was created in favour of a ])erson entitled to the benefit 
of the charged (3) Siib-section 4* deals with a difTerent matter, 
and whei’e there is a series of del)entures (witli or without a 
(■ov(‘riti(^ deed) allows the rec^istration, not of the charge, but 
of ihe resol ui-ion creating the sei'ies and of the eovining deed 
(if any), which may be in res]>ect of fid lire advances and may* 
ilcline rather than cj-eate the charge. Sucli a i‘egistrat.ion will 
j>r()te(;t. future debentures oi* debenture stock included in the 
series, and alst) sp(‘olfic charges subse([nerd ly given on ])ortions 
of the assets to com])lete the security- without fni’tlier I'egistra- 
tion. (4) Registration of a serh's under Sub-section 4 may be 
ma<le at any time, and will ]>rotect all debent ui*es of the series 
subscijuentl}^ issued, or those issued not more that twenty-one 
days before registration. (5) 'Die words in the sub-section, 
“ dehentni’cs containing any charge,” include any “debentures 
which have the benefit of a charge.” 

Hefore the 1st »luly, 1908, the mo]*e usual ])ractice was to 
legister the individual instruments a,s sc'pai’ate (dini*ges under 
Sn h-s(M*tion 1 of S(‘etion 14 of the Act of 1900 instead of the 

seri(‘s under Sul)-s(;ction 4. In cas(‘s \\ ln‘re deheid ur(*s ol a. series 
wei’c register(‘d sejiarati'ly and a. furtliet issue of the same series 
is MOW made, the sei’ies should be registered within twmdy-one 
days aft(*i* the issue of the fii*st of the further dehontinu's. The 
KT'gi.st i*ai’ considers that. r(‘gistration of the sei’ies is also necessary 
wIkmi (h‘hentui*es registered scjiarately are j*en(‘\\e(l by endorsement, 
• wen though they may not. have matured 

^riie niatiei's hefoi’c dealt with are mo]'tgag(‘s and cdiarges 
er(‘ated after tin* i-espective Acts came into o[)ei*a,t ion, hut in 

iiddition it was jirovidecl by Section 1*2 of the Act of 1907 that 
within tbi'ce months after tlie comineiu'ement of that. Act (i.r. befoi'e 
ihe 1st. ()(d.(rher, 190S) every (Munpany must send to the Uegistrar 
tor regjsti*at ion a statement of the total amount outstanding on 
the 1st July, liH)S, of the (hd)ts of the com])any secured by 
mortgages or ehaiges created before the 1st .fuly, I90S, whieli 

under tin* provisions of the Act wmiild have refpiir(*d reg-ist ration 
liad tln*y h(?en created after the commencenient of t.lie Act, unless 
already i-egistcred undcj* the Act of 1900. Failure U) make this 
1‘eturn does not. invalidate the charges, but the seidion iiujiosed 
a. penalty not exceeding fifty ])ounds a (.lay foi' di‘fault. Idle 

pi’ovision is not j*e-eTiacted ; but by virtue of Siiction 38 of 

^ Qi(tpn\ Is Mils (jousistoiit wiMi Wiitsnii r. Spu’iil Globe Go., Mie .New Lnijiion and 
SuliMilmn Omnibus Co, ami Ksbam’-er’s Case, cited above? In Is. J)eri'ieK & Co., 

' 1->(n I I I’ll, at pa^^e .«>, JJuckle.N , ,1., suul “The date at wbieli the moucy \\us liorrowed 
imiy be the date of Mie ei cation ol the eliar^^e, but ^^hetller it is or not depends on 
the eircurnstanees arnl the bnrifain lietwccn the iiarties.” 

’ See Unnavd Steamship Co. i\ Hopwood, 1 190H J 2 tUi. 504, per Swinfen Kady, .T. 
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The Interpi-eiation Act, 1889, whicli holds j^ood in its general 
application (see Section 2SG), the penalty can still be enforced in 
respect of flic period ]n*ioi‘ to the repeal. Under Section 26 the 
Annual Hetui'iis must contain a siinirnary of all such mortgages 
and charges as vv(‘ll as of those requiring i*egistration. 

Wlicj'o delK‘ntiii*es ha,ve beet) issued, but not registered, tlie 
company may at Jiny time before; liquidation, by ni-i-angcnumt with 
the holders, caiuad the dela'ntnres and issue a new series in their 
place, registering the new issue within twenty-one days U and 
a deliberate issuing of substitut(‘(l ihdient ni-cs every fourteen days 
to avoid registration do(*s not invalidate the tinal delxujture if 
regist.(M‘ed witliin twenty -one days after its issue”; but< each 
substituted di‘hent in‘t‘ re(juir(‘s a, staaiq). 

^riie Kegister of Mortgages to be ke])t by tin; Registrjir may 
be i’cetiti(Ml by sup])lying any omission oi* eoi-j’eeting Jiiiy mis- 
statement,-' or th(‘ time^ foi* i*egisti*atioit may b(‘ (‘xtended by ti 
Judge of tlie High Court * on the apj)Iieat ion of tin* company 
or any ]HM'son interc'stecMU but this will only be allowed if tlie 
Judge is ‘"satisfied that the omission to r(;gister a mortgage or 
charge within the tirm* h(*reinbefore i*e(piir(*d, oj* that tlu‘ omission 
or misstatement of a.ny partieiihar with i‘es])(‘et t.o any such 
moi’tgage oi* charge, was aeeidmital, or due to Jnad V(‘rt(‘nee or 
to some othei* suHieieut cause, or is not of a. nature to j)i-(;judh*e 
the position of creditoi's oi* slniridiohlers of the eomjiany, or that 
on oth(‘r gi-ouniis it is just and ecjuitablc to gi-ant i*elief ” 
(Section 1)6), Whei-e a solicitor had advised thaJ it was not 
necessary to register, that was held to be ‘‘ sutliident (;ause.'’^ 

' N. Dofiic^ Co,, \mvj 1 (Ml :i7. 

-7i'( KL'iisliinN \ ('()., |1SH)S1 ^v. .N. IMO. 

'• K.q, ni lu'cllinir m (*l Mil i^'luctioii of a. nioi nitorcMl imshike ((’. Lipflit 

tt C'o., 1 15.117 I \N'. iN. 77). W’lini oiin* a ( L’ltilii’ati* of n'L’i.sl i-a1.ioii liti'' 1 »C('m liy tho 

Kcifiisl ra I , It I-*, iipi»aivii(lv, miiicc’f'HMiry lor tin* .socurt'd iTcditoi to take aiiv hU*!*'' 
ivctily tlu' Iki'nistfi . however deleetive ot even ini.sleailini; it nuiy de (Xatiomil rioviucuil 
mid iriiioii IJaiik ol Kii^lmid < (Mmiidev, [U)2-ti 1 K 11 <1:11). 

* Applieatioii may infill be made to extend tlio time lor re;^ist i al ion, iirider Section 15 
of tbe Act ot l!)dh, cd ilubeiitiiTes euvited belore the Ist April, IPOD, notW'itlif'tmidiTiH’ 
the repeal of llmt seiMion (Herts and Ksscx WMitei works (’o,, |1!101)| W. N. 4S ; 

Lush Lt ('o.. [rji:ii W t‘»j KK L. T. 

■' M'he Act does mH. state how this applieQ,tuai is to be made, it is in jiractice 
mndo both liy motion and snnnnons, as iii the ease of Keeti lira Mon ot the Register of 
Mernbors, and th<' Hiiiinnons imiv be lieuid in cliHinbers hetoie Llie Master or the Judge. 
In re llanogate K’states, Limited, [iWOHi J ('h. llts, the eompmi.y asked by motion to 
extend the tunc lor registeiing, ami subscMiueutly amended the motion hy asking for 
Reetiticatiou of the Roi’istei. 

®Svviiifen Kiidy, .1., has held that it is not [iroper to apply for an extetision of 
time ns a means ol determining whetlier oi not registration is neecsBury (Canard 
Steamshii* (k>., [RWlHl W. N. 100). 

" S. Abriihanis A Sons, [lOOIiJ 1 (5h. 0i).L 
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li is usual to mako the order in the following foj'm : — 

Tiiat tho time for rejjfistGrinfc the debeiitures [or inortpa^c*] reft'ri'od to 
III tlio summons be extemled uidil days after the drawing? up of 

this order, but tliis order is to be without prejudice to tlie I’ights of 

])arties accpiirod prior to the time when such debentures j or mortgjage] 
shall bo n(‘tnally registered.^ 

WJiero a charge was created hut not registered within the 
s])e(M’lied time, and leave to register in the above form was 
snhse(juently given, the eharge was held to ho postponed to a 
duly n‘gistered mortgage given before such ivgistration to a 

director who had full knowhulge of tlic earlier eliarge at the 
iiine lie advanced liis money.- 

This form is Jidopled even after li(|uidation, in vvln’eli case 
tlie henetit will ho small,'’ for a winding ap, Avliether compulsory 
(»r voluniaiy, is a pi'ocjoediiig for tlie honelit of 1 he unsecured 
(‘redilors, so as to (‘stahlish their right not to he ])f)stpoiied to 
tlie holdei'S of delientui'cs suhsequently rogistei’ed.* }lut where 

ther(j is iio winding u]> before the actual registi’aiion of the 
d(d)entur’es, an order in the above form does not prevejiit the 
delientui’es, when regisit*rcd, from taking jiriority over existing 
unsecured ci*(‘ditors who have not levied exeeufion or taken some 
(dlVetive stej) to enfoi’ce their debts before tbo registration of the 
(hiheutures ^ Since the decision to the aliove eifeet, lluekley, J., 
liJis rliseiissed its mejiiiing, and suggested the projiriety of varying 
tlie form of order so as to give better jiroleetion to uuseeiii’ed 

ered i I, ors ; hut in the ease hefoi'e him ho followed the above fonii.® 

The penalties for default ai-e h(*avy. Under Section 99 the 
coiujiany, and any direcl-or, manager, or other oitieer who knowingly 
and wilfully aaitlioriscs or permits any default as to registration 
of a inorigage or charge, is (without pn'jiidiee to any other 
liability) liable on summary conviction to a. fine not exceeding 
one hundred pounds. There is also a like penalty on any pei'son 
kiniwdugjy aiul wilfully autliorising or permitting the issue of any 
<hdK*ntni*e or ceiditicate of delientiire stock ri^quiring registration 
without a eo])y of the Jlegistrar’s certificate of registration Vicing 
endorsed ihei*eoii. 

’ 'riu* Me.udi]) Crtifas, liimiteil, 1 'I’lines L. K, !{S , .loplin llrowery Co., 

! 1002 j 1 eii. 71 ) (Jiiiukley, J.). A niore oljib<Jiiile toiiii iw ^fiyeu lor tho cHho whore there 
iMo (Inly iv^jistored del> 0 Mtures iii 1. (’. .lohuMon & Co., 1 liK)2J 2 Cli. 101. 

•* 'i'rtoon y. M(jiioliMiu* RuddiUK' Co., 1 ('h. OUl. 

SpiMil (Jlolie Co,, f 11)02] 1 Ch. Mod. In S. AhrahtiinH A Sons, [1002] 1 Cli. GO."), the order 
«Ms reliifM'd on tlie m'ouinl Mint it would bo ol no value. 

* Ang-]o-C)nuut,al Carpet (Jo., [lOOM] 1 Ch. OJJi. 

Ehrinann Hros., Tnmited, [1900] 2 Ch. 097. 1. C. .TohiiHon A Co., [1902] *2 (Ui. 101. 

“Cardiff 'Workmen's CottOffe Co., [19(Mi| 2 Ch. 027. 
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It is not yet fully ilecicled vvliether registration is notice to all 
the Avorld of the existence of the deheiitures or charge. It is 
well estalilished that any ])erson dealing with a company is deemed 
to liaA^e notice of the canitenl.s of its Memorandum and Articles of 
Association (sec }>age to, sKpni)^ and tin’s is on the gi*oiind tliat they 
are rcgistej*(‘d and open to all the world. It has further been held 
that where no special resolution has been registered a lender 
will be deemed to have notice that powers which could only be 
given by such a lesolution do not. existd but this is at most con- 
structive notice, and if the ]>erson interested is acting upon a 
representation made to him by the (‘oni])any it will not })revail.- 
It is to 1)0 noted that the (h)urts ajc now very J'ehictant to extend 
the doctrine of constructive notice,"* and, further, the distinction 
exists that eveiyone dealing with a company knows that its ^lemo- 
randuni and Art.ich's 'iniisf be filed, whereas he has no reason to 
antici])ate that thei'c are debentures Avhich )e(jiiire I'egistratioii. 
ITowevei-, Kekewich and Eve, JJ., have given derisions tending 
to affirm the ])roposition that registration is notice to all the world 
of the (‘xistmice of the debentures, but not of their (•oJitents.'^ 
Thus, a bank lia.ving notic(‘ that th(‘i*e wei*(' delamtures which 
required to be J*(*gislered, or of the evistemee of debentures ranking 
in priority to othei’s given to tliem, is not to l)e held to have 
notice of the terms of sindi debentures, so as to ]>reelnde it froni 
making a,dvanees on a. s])eeilie, mortgage.'^ Thinks and others 
holding secui’ity for current, accounts or floating balances may be 
gravely alTeeted by notlci* of sid)se(pn‘nt, moi't gages or charges, as 
fui’ther advances made by tbeni may be ])ostpon(Hl while their 
existing advances are i*\t inguished by sums paid into the enri-ent 
account (see Jjage 212, snjua). 

In regard to ])ulieies of life assurance held i)y a. eoinpany it 
is to be noted that under The Policies of (nsnranee Act, 18H7 
(3) .‘12 Viet . Ch. 11-1), the assignet* of a ])oliey may sue in his own 

name, but no a,ssigiiment of a jtolicy of life assurance confers on 
the assignee a, right, to sue for the amount secured until a wiitivn 
notice of the assignnu'nt shall have b(*en given to the assurance 
company, and a ])ayment hmia jide made hy the assui-ance company 
befoi-e such mUice is received is as valid against the assignee as if 
that Act had not l)eeii })assed. This may not be a full ])i’otectioii, 


* Irviup r. llnioi) liank of Aiistialm, [18771 2 Aiip. ('a. al pajfc ;179. 

* Loudon and New York Inve.stincnl (’<in»oratJou, [ISD.Vj 2 ('h. at page B71. 

’Loudon Jomt. Stork Lank r. SmmiouR, [181)2] A])p. Ca. 201; MnuchcRter Truist 
r. Furneas, [1H%| 2 i). H. r».‘VJ. 

* Standard Rotary Machine (’o., [1000] 1).5 L. T. WiIsoti v. Kellard, [1010] 2 CL. .SOO. 

® Standard Rotary Machiiip ('o., [1906J av L. T. R20; V'allctort Lamidry Co., [1008] 
2 Oh. ( 154 . 
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nud fni insurance company, before payino; under a policy held by 
:v limited company, should inspect the Ket^ister of Montj^ages to 
see tint no specific chai'ge exists i hereon : otherwise it may bo 
li(‘l(l to have paid after having notice of the assignment, and to 
1 ) 1 ' unable to re)}'' on the doctrine that a debtor may pay his 
ei’cditoi’ before notice of any assignment. 

As to the ])articiila]*s of mortgages and charges to be 
coni prised in the Annual Eeturns see ])age 447, iitfin. 

Wlien a I’egistered mortgage or charge is paid fir satisfied a 
Memorandum of Satisfaction in the ])r('S{M'il)(‘d foi-m, vf'rified by 
:i sl.'liitor\ (hadaratioii by a director and tln^ s(*crctai‘V, should 

1)(‘ tihsl with the R(\gistrar. l^egistratioii of th(‘ satisfaction of 
tilt' debt, is o])ti()nal and may he effeet(‘d at any tim(‘, hut it 
IS (jhvioiisly (h‘sii‘ahle to j-ecoi-d the fact. tJiai the company’s 

iiidclitcdijcss has he(‘ii disfdiarged or reduced Tin? satisfaction 

will ht' rf‘(‘()rded by tlic [Registrar on his Register (Sf'ctiori t)7). 
A copy of th(‘ Rcgistcj* can he obtained on payment of a 
scMich l'(M* of (Uic shilling and tin* ])rf‘S(*ril)i‘d fee of five shillings 
( Order of Hoard of Trade dated 2Sth I )(‘(*(Mnl)ei*, RK)0). 
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MANAGEMENT AND CONDUCT OF THE BUSINESS OF 
THE COMPANY. 

CHAPTFJK I. 

MA>"AGKMENT OK THE COMPANY. 

DlURTTOliS. 

Tni!] frontj'ol of iii tins coiniii’y is Mlmosi uMivoj’sally 

placed in the hand.s of “ directoi-s,” n iuimk* wliiidi indicates that 
their duties nre to dii'cct rathci* tlmn to iiiansit*(‘ the Business of 
the oonipaiiN, the lattiT fmict.ion hiniii;* ])cj*ionned By ihe nuina^ers 
or nianao’ini^ din^cloi's 

For tlie purposes of ilie Acts tin* (\\])rcssion ‘'director” iucJndes 
“any ])ersoiJ occiipyine;' Ihe ])osition of diiciUoi^ hy wlinit'ver name 
called” {f\g. a member of a cominittee of mami-y^enumtj, and for 
the purposes of makiiio;’ ridiirns under Sections 2d, 75, and 27*1' of 
the jiriiKupal Act also includes “any jim-son in aeeorda-n(‘t^ with 
whose (lii'cctions or insti’uctions the directors of a (‘ompany jure 
accnstoiiKMl to a(;t ” (('ompanies (( hmsolidai ion ) Act, 1908, 
Section 285, Com])anies (Pai-ticulars as to Directors) Aid, 1917, 
Section 

The Act does not define tin* slat ns of directors, noi* is it easy 
to lay down tlieir pi’eiiise jiosition Jn sonu* simsc tiii'y may Be 
(tailed mana^’inj^' pariners, tu- 'a|>a*nls oi- Irnstees for the company, 
and yet they are not, in the full sense, a,ny one of those tBi*ee 
thinn^s.^ “iVrha])S the nearest analof^^y to tlim'r position would 
Be that of Ihe managinsj; aij;(*nt of a mercantile house to Avhuni 
the conli’ol of its jiroperly and veryJar<^’e power for the mnnaKC- 
munt of its Business are confiihal ; But there is no analogy that is 
aBsolutely pciTect. Theii- position is jieculiar Because ot the very 
great extent of their ])owers and the absence of conlj'ol.”^ “It 
does not matter what you call them so long as you understand 
what their true position is, which is that they ai*e really 
commercial men managing a trading concern for the Benefit of 
themselves and all the other shai’cholders in it.”- “It is a fallacy 
to say that the relation is tliat of simple priiici[)al and agent. 


1 JVr Kiiy, .1., Ill FiUMf Klectru* Acfiminliitor ('o., [ISHIJ] 44) Ch. ]). Ill at jia/L’-a 161, 
- l^cr .lesBp), M. U., I’urpst of Dphii Coal Miniiiff Ci)., 10 Ch. 1). 4r)l nl- 
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The person who is nianagiiig is managing foi* himself as well as 

others 1 do not think it true to say that tlio dii’ectors 

ai'o agents. I think it is more nearly li’iic to say that they are 
HI the position of managing partners, ap])ointod to fill tliat post 
l)V a nnitnal arrangement between all the shareholders.”^ When 
I hoy hold shares (as in most cases they are obliged to do) they 
are, in a sense, jiartners ; but they have not all the powers and 

liabilities whifdi the managing partners of a fiian have, for their 

powtM’s are strictly limited by any lestihd.ions contained in the 
Ai'h’eles of Association, of which all ])crsons dealing with the 
(‘ompjiny are deemed to have noti(‘.e, and theii* liabilities, except 
ill the case of misconduct, arc restricted to the amoind. unpaid 
upon ilieir shares. Moreover, one director has not power to bind 
the otluM' directors or the (*om])any unless sjiecially a iitliorised to 
do so, as for instance in the case of a managing dii'cctor. 

Again, tliey have some of the attrilnites of tiMistt'es, at least 
as r(‘ganls any assets which come into tlnnr liands,” ami, unless 
exjnc'sslv empowered by tin' Artieles, tliey eannoi enter into 

eontraels witli th(! eom])aiiy, or ma.ke any pi’olit out of tbc 

eonipaiiy beyond tlie reinnneration to wbieli tiny an? entitled in 
pMisijari(‘e of the i*egiilat ions and the divideinls wJiieli they reeoive 
upon tlieii* shares"’; and if they inisap])ly the e.omfiany's ])ro])ei'iy, 
evi'ii by ])aying it in dividends to tlie sliarebohlers, they are liable 
to* make tin* amount good to the eom])aiiy. But direetoi’s are nut 
tnisfei’s. “To my mind,” says ,lam(*s, (a iI , ‘‘the distiuetion 
lu'iweiMi a- direetor and a ti*ustt*e is an essential distinction founded 
on tli(» vei‘y nature of things. A trustee is a man who is the 
owiiei- of lb<^ [irojierty and deals with it as a priiiei}>a], as owner, 
and as mastei', subject only to an eijuitable obligation to account 
lo soiiii* persons to Avliom be stands in the relation of trustee, and 

who are his ersttu'.'^ tiue trust The ofliee ot dij’(‘cti)r is 

tlial of a ])aid servant of the company. 'J'h(‘ director ii(‘vei* enters 
into a, contract- foi* liimself, but be enters into eontraets for his 
prmeijial, that is for the company of whom he is a dii-ector and 
lor* whom he is acting, lie cannot sue on such contracts nor be 
Mied on tliem unless be exceeds bis auilioj’ity .” The property 
of the company is not vested in him, and the company can alone 
<leal with it or take proceedings for its protection. 


* e()/fn,s.}[nr(l.v, Ji. .1., Automatic Self-tMotuiftinq Filter Co. r. (’iiiniiiii^lumi, [IIHMIJ 
Ch. :i-l. 

^ FotVHt of Dean (’ohI (’o., [IHTft] 10 Ch. D. 4r)() ; liHritls Allotment Co, [1804] 

1 ('ll fi:n, 

^‘Aherdoen Hnilwrty ('o. v. Uhukie, [1870] MacQ. 461; liopeiuil Meicantile Credit 
Afsborntlion r. ColeiUHii, [1H7.'IJ h. U. 6 H. L. 18‘J. 

* Smith r. AiulorHon, [1880) 1.7 Ch. D. at im>;e 27o. 
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Di I'ector.^ are agents of tlie company,^ and when they contract 
they do so on behalf of the company, without taking any liability 
upon themselves beyond what may result from theii* bein^ share- 
holdei-s, unless tht^y act outside their powei*s. As in the case of 
ap-ents, they liave only power to act within the scope of their 
authoi'ity, which is prescj-ibed by the ^lemorandum and Articles; 
and if they exceed their ])owers, their princij)al (ihe com])any) can 
ratify th(‘ii’ conduct to any extent within its own ])Owers. Hut 
tlieir powei's are fuller tln-iti those usually ac{*oi‘ded to agents, and, 
from the nature of the case, they are subject t to but little conti'ol 
by tlujir ])rincipal, for the sliareholders have not much opportunity 
of knowing’ what the directors ai*e doincf, .and any action they may 
wish to tiike must be slow and jnrre.atly encunil)ered by dealing 
with laro'c numbtms of ])ersf)ns. Moi*eover, to I'emove a directo]*, 
or to conti'ol the management in the hands of the existing' board 
by giviujn;’ it orders how to .act, a specia,! resolution is generally 
recjuired," unless the Articles contain ,a (dause giving the conij)any 
power thus to conti’ol tlie acts of the directors othej'wise than by 
special resolution 

The company is bound by cont.i’acts made by directors acting 
within the scope of their .authority, even if tluy are influenced 
by some im])ropei* motive or intention to derive a ]>rotil for 
themselves.'^ (How far the company is responsible for wj*ougs done 
to third parties by their agents if the act, adthoii^h witliin the 
geneial scope of their authority, is done for the p]*ivaie cjids of 
the agent, is considered later, .at page did c/ .vrr/., infra.) 

Directoi's ,‘ire not trustees for the individual shaivholders, and 
in tin* ab.sciK'C of unf.air dealing may l)uy shares from or sell 
shai'cs to shareholders without giving informal ion as to imatters 
relating to the prosjiects of the com])aiiy knowji to them, but not 
known to the shai'eholders ^ ; but if t here is any misi'opresentation 
in acquiring shares or ojitions over shares they may be trustees 
of the ])j*ofits they make out of the transaction.^^ 

To sum up, the directors, subject to the limitfitions of their 
authority contained in the couijiany’s i*egulations, are the managing 

1 “Tt, i« to 1)0 oU^orvod Mint the dir(‘ctt)rs thoinselvos iiro only iif'ontH of the 

company” {pf‘r Fr^ , .J., t. Tlo\%er, [ I87s] 10 Ch. JJ. at i>a^ro 61.1). 

2 AiitoiiuiLu; Sidl-C'li'UTisin^^ Filter (’o. r. (‘iinimi|?ham, [lUOOj 2 Ch. .'U , Salmon v. Quin 
A Axtonp, [ lOOttJ App. t’a. 112. 

2 Isle of Wi^la Rnilway r. Tahoiirdm, [1883] 25 Ch. D. 320, decided on 'I’he Companies 
Clauses Act, 1815, which contiiins such a provision, 'riie usunl clause makes the directors 
subject to such “ ref?ulations ” us the compaiiy may proscribe (see Clause 71 of Table A). 
These can only be made by spociHl resolution (see cases in preceding' note). 

* Hnmbro r. Ihirimiid, [UMHJ 2 X. B. 10; Biyaiit i\ Quebec Hank, [1803] App. Ca, 170. 

“Percival v. Wrip;-ht, [1002] 2 Ch. 421. 

“Allen r. Hyatt, [lOH] :j0 T. L. R. 4W. 
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a^’eiils of tlie company, with j* •* iglits of llieii* own similar to those 
of managing j)artners, liaving a duty to the company to carry 
on its ordinary business, and as sucli they may do whatever is 
within tlie scope of such bnsijiess, ex(*e[)ting those things which 
the Act or tlie Articdes declare must be done by the company 
111 gimeral mectiiigd 

This general power may be restricted by the MenioraTidum 
or Articles of Association. If the directors purport to do that 
nhic.h is outside their own powers, hut within the powers of 
the eomjiany, the shareholders can ratify and make valid such 
action ; but if the action is outside the ])owcrs of the (company 
no acrjuii‘scence or i‘atiti(^aiion by the sliareholdcrs will make the 
act valid. The ratitication by the company may ho by ordinary 
i-csolution ; but if it is desired to give the directoi's ])Ower in 
future to do acts which under the Ai*ticlcs are outside their 
])ow(M‘s, a special resolution is necessary, for this is cfjui valent to 
an all(‘i*ation of the Articles.'- P(*rsons dealing Avith a. company 
aT’(‘ deemed to have noti(‘-e of such Jimilatioiis of the ])ovvcrs of 
lh(! dir(‘c(ors oi‘ of ihe company as are contained in the registered 
.Meinoramium and Articles, and accordingly they eannot rely upon 
ilieir iguoi'ance of these limitations as a gi'ound for enforcing 
ilu-ir cold i’a,cts. * 

Dircctoi’S art* not necessarily individual persons, and, if the 
AT-ti(;lt‘s all(.)w, another company may bt* appointed sole director.'^ 

Dirt'ctors art* “tidiiciaiy donees of thcii* powers,” and as such 
“art* liound to exercist* them so as not to give themselves an 
iLilvaulagt* over other shareholders.” *’ ^I bey must act for the 
l)t*nt‘fit. of the eomjiaiiy in (*vei'y exercise ol tJieir duties, sutdi as 
allotting shai’cs/' making calls, 7 forfeiting sluires,^ or a.p])ioving 
I raiisfei-s.'*^ ninst not make a secret prolit out of their ofiice,*^* 

and, unless tlic Articles specilically authorise it., cannot make 


* It iH williiii llio powers ot (hrcctoiB to compronuhe uii iictioii in the iiitei esis of the 
, nltlioui^h tlio action may bo ill-fouijile<l (Yutes ?. Cyohsts’ Touniiff C'hih, [1008] 
liri’iinos L. a 681). 

(trail t r. Uniteil Kinifdorn Switchback Railway, [1880] 40 (Hi. I), at paf<es 138 
and i;jo , Irvine v. Union Hank of Australia, [1H77J 2 App. (’a. 306. 

•* See Ashbury Railway ('arrinjfe (ki. v. Riche, [1876 J L. it. 7 II. L. 653; Wenlock 
I River Doe Co., [I885J 10 App. (<a. .'JGt; Irvmo r. Union Rank of Australia, [1877] 
- App. Oa. 360; ALr,(iriu\v -(tcneral r. (lieat Kasteru Railway Uo., [1880] 5 App. Ca. 473. 

‘ Hulawayo Market ami (JUicos Co., [1007] 2 Ch. lOs. 

^ Per Ri^by, L. J., in Alexander v. Automatic Telephone (ki., [1000] 2 Ch. at page 72. 

I'arkcr r. McKenna, [1876] 10 Ch. 00; Madrid Rank r. Kelly, [1867] 7 Eq. 41(2. 

'Cilherl/s Ciise, [ih 7(>] 6 Ch. 660. 

^ Itarris v. North Devon Railway Co., [ 1855] 20 Heav. 384. 

'■* Rennett’s Case, [1867] 5 Do Q. M. & G. 28 1. 

See page 311 et peg., lujra. 

H-B. 
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contracts with the company either on tlicir own helialf or on 
behalf of any company or hrm in which they are interested as 
shareholders or directors without tlie sanction of the company 
in general meetinufJ It has been said that even the issue of 
debentures to lliemselves as socui‘ity for money advanced- or 
the allotment of sliai-es to tln'insclves •* falls within tlie rule. 
“A directoi* is precluded fi-oni dealiriijf on behalf of the company 
wdth himself, and fj’om eiitcrint^ into engagements in which 
he has a |)ersona,l interest contli(*ting', or which possibly may 
conflict, with the intei’ests of those whom he is bound by 
fiduciary duty to ])]‘ot(‘ct, and this ]-ule is as a])})li<-ablo to 
the case of one of several dii'cetors as to a managing or 
sole director,”* and this rule aj)plies to contracts made Avith 
companies or firms in wliich the director has an interest either 
as shareholdei' or dii-eetor, even if he holds the shares in the 
latter coni])any only as trustee, for the law ^^ill not allow an 

agent or trustee to act where there is a conibet. either of duty 

or interest.'* “ Where a. director of a eoTnj)any has a-n interest as 

sharehold(‘r in another company or is in a fiduciary ])osition 

towards and owes a duty to another coin])any which is [)j‘oposing 
to enter into engagements Avith the company of which he is a 
director, he is in our o])inion within the rule. He has a personal 
interest Avithin this laile and owes a. duty which conflicts with his 
duty to the cojiijiany of Avliich he is a dji*ector. It is imniater'ial 
whether this conflicting interest belongs to him benelicially or as 
trustee foi* others. He is bound to do as Avell for Ins rrnitii, que 
trust as he would do foj* himself.*’ ” Nor do(*s it make any 
differeneo that his eonllieting intoiest is (livial. Kvtui a- feAv 
shillings will sutliee.^ If a bargain lias been made in deliance of 
this rule the company may either claim the proiit nuule by the 
director or bis firm, or may rescind tlie contract on restoring 
the property even aflei* tlie contract has been completed, for 
as bet/Weeii jieisons in a tidueiaiy ])()sition the rule is not the 
same as in the case of a contract rescinded for innocent 
misrejiresentation.'’ 

Modern vXrticles nsnally do authorise directors to make contracts 
in which they are interested jicj'sonally on disclosing their interest 

^ 'rransvHHl Lands (Jo. v. N4-\v liel^uiin Liind (*(»., [1»14] 2 I'h. IHH. 

2 Cox r. Dublin City Distillery ^o. 2, [1915] 1 1. H. .‘115. 

»Neal V. Quin, [191(1] AV. N. 22:1. There must liHve been many lliousands of caseH in 
which «lirecti>rs have Hllotteil shares to themselves without objection hem^' taken. 

♦North-West Transportntion Co. v. nenttv, [lsH7] 12 Apj). (’a. 5H9. Tins js h principle 
of law, urnl does not depend on iniv prohibitum lieiiiir lomnl in the Articles. See also 
Alierdeen Railway Co. r. lilaikie, []S51] 1 Mmu) 1(11 , Rray r. Ford, [1H9(J| Apj). (_'a. ut page 61. 

“Transvaal Lands Co, v. New Belgium JiUnd Co. in the C. A., [1911] 2 Ch. 4>18. 

® See last note and Todd r. liohniHon, |]8SlJ 11 Q. B. D. 739. 
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to tlieii' fellow directors, and sucli a clause is valid ; but tlie 
leriris of the Article must be strictly complied with,^ the 
disclosure must be full and fair,^ and must be to directoi‘8 who 
are independent, and not to other directors who are ecpially 
interested in the contract in question. Thus a director may, 
>\hile a dii*ector, piircliase propei-ty and I'cscdl it to the company 
Avitliout iiC(.*ountin”- for* the proht he nialvcs, pi*oviJed proper 
(liscl()suj*(^ is made of the fact that he is the vendor and that 
ilic Article's as to votino^ are observed^ Directors are usually 
forbidden to vote as directors on contr*acts in wliich they are 
iider-ested; and wlien so forbidden they must not he reckoned in 
estimating whether a quorum of dii*ectors is present.^' Tt will 
not. Mvail, wlu'ii ivvo oi* more directoi's are inter(;sted, to split 
lip the j*(‘solution and for each director to abstain from voting 
on <]i(' part in whi(*li he is iid.tu'eslfd.^' Such a pi’ohibition, 
liowever, will not prevent them from voting as shareholders at 
g<*iii'i*al meetings of the corn])any ujion contj’acts in whicli they 
arc* iiitei'csted/ but an a.p[)r(q)J'iation to tliemselves of pi’Operty 
or valuable' eoutj’aets sanctioned by tbeir votes at a general 
meeting will not be va,lid.^ 

In the absenee of an Arlich^ authorising a direetor to eont]*act 
witli the company, sueli a contract eannot be nnide even by the 
\ples of the directors not interesled, for the eom])any has a right 
to tin* nnl)ias(‘(l opinion of the whole board. 

It has been held that the aj>})ointmeiit of a director as 
(‘liairnian of the board, or as managing dii‘('ctor, wUhont on 
/in‘/c(is<j of sohtnj is not “a contract in wlii(di the director is 
interesteil," but is ratbei* a delegation of powers to him.^‘’ 


* W lu>7-(3 iho .ArlirlPh ie(|iuro Unit the direotor’H lutere.st uiiiKt be entered in the minutes, 
tins must be done wittmi a reusouablc tune, and if nut leeurded till a yum after the 
le^'ihitiou it will be invnlid (Toms r. (hiioTna 'rnu-st I'o., [Ihiri] W. N. ‘JO). 

-('ostii Uira Ibulwiiy ('u. r. Furwoo.l, [ 15)00 ] 1 Cb T.'.O, flOOlJ 1 Ch. 7HJ; Imperial 
Mcu'iiiitile (’redit A ssoeiatiuii i. (’olcnuin, 1 1H71] b. R. 0 I'b. H. L. 180; 

Om'mL JjMxeinbourfir Railway ('o. r. [IsriH] 25 JUmiv. 5H0. 

' L.i!.ruTiiis Nitrate (’o. r. Lacunas Syiidieato, flHOO] ‘2 Cb. 202; (Uiieksteni v. ihirncA, 
[I000| A})p (’a. 2t() , Krln nifor v. New Sc aidu'ero Phosphate f'o., [18701 .'J Ajip. ('a. 1218. 

•‘Ibiilinid i. Kurle, [ 15kt2 1 A])!), (’a. at paifo 03. ^ 

■' Yuill r. IJrev'moid.h ruint Eli/.abetli Railway, [lOOt] ] Ch. 32 , Nuitli Kahtern Insurance 
< n . [1019] 1 (’h. lOH. 

® Ninth Kahteni Insuriimv ('o., [1010] 1 (Ui. 108. 

' Nurth-Weht 'I’l fins])ortati<ni Co r. Reatty, [1887] 12 Apj). Ca. 580; Rurland t». Earle, 
i 1002 ) A C at jiHffe Ot. 

‘^(k)ok V. Deoks, [101(J'[ Ap]). Ca. 554. 

'• lien sou r, ilenthoni, [1812] 1 Y. & C. C. at pa'^ea 341 and .U2 , Irniieruil Mercantile 
Ciodit Assoeirttioii c. ColeuiHM, [ l871j 0 Ch. at jia^o 507, Albion Steel Wire Co. v. Martin, 
. 1*^751 1 Ch. I). 580. 

Poster V. Poster, [lOIOj 1 Ch. 532. 

19 * 
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A bargain by a director with the manager that if the latter shall 
receive a bonus fronj the com])any the director is to participate in it 
is illegal and cannot be enforced. ^ 

The directoi'S ai^e not entitled to travelling expenses unless the 
payment is exj)ressly authorised by the Arti(;lps or by the company 
in general meeting’,- even though they be (uititled to bo indemnified 
against all exjjenses.’^ 


Appoint)) tent of Jh'rerinrfi. 

The Articles usually ]>rovide how tlie dirc'ctors ai'o to be 
appointed (see the original Table A, Clauses 52 and 53, and the 
new Table A, Clause (i8), and in ])ractire the first dii-ectors are 
iisuall}^ either named in the Articles of Associjdion or directed to be 
appointed by the snbsci’ibors to the iVleniorandiini of Association ; 
while the provisions for the afipointment of fuliu'e direc.lors usually 
declare that casual vacancies^ mn}" he filled up by tlie board of 
directors, and that a certain proporiion of the directors (usually 
one third) shall retire at each ordinary general meeting and their 
places be filled eitlnu’ by their re-election or by the ap])oint.nu‘nt. of 
other dii'eeturs by the conijiany at such general meeling, and, in 
addition, the company seems to have an inhei’cnt. powei’ to fill 
vacancies.'' (See the oi’iginal Table A, Clauses 52 to 04, and the 
new Table A, Clauses OS, 09, and 78 to 85.) Ibil if there is an 
expj'esH ])o\vei' given to the directors to fill vai'fincies this will 
negative any implied power on the ])a.rt of the com]iany for the 
same purpose*,^ and if willing to act only the dircfitoi's can fill a 
vacancy. If, however, the board will not a(‘t, eitluT jiurposel} or 
because there are disputes and no decision (;an be coirie to {c tj. 
where thei’e are only two directors and one wdll not attend btiard 
meetings), the company’s power to fill vacancies arises,'' and a 
like rule applies if the directors having the right to ajipoiut a 


' Liiuglilaiul r Millar, Jinuj>}ilaiiil &, (’d., [IDOiJ (iMut df ll K. ll.'l. 

* Yduni^ (.Naval and Military Cu-ojierativa Suciety, [IDOo ] 1 K.ll. 0H7. 

* Marmor, IjihuIimI, ? . Alova aiior, [IDOs"! S. ('. 7S, I’ourt ol 8i;sa. 

* “ Cai^unl vfu’aiii’M'b” au‘, la tlit iibsoiicc ol any (juiilit'yiiiff wurds. till vai’aiic‘i(\s winch 

occur by dcatb, ro.si^fimtioii, diMjiinhficHtioii, the lailure of ulurtcd dircctora to urce])t ollice, or 
for any other renson than Toineiueiit bv rotation, nnil the iiower to hll iiji hucIi vucnnciott 
coatunies, nlllunifrli a ineetiin,^ has Ixeii held, it the vacancy bais not litien filled 

(Mun.sler v. Cuiriiuell Co., l.lS'<i| 2] (’h. I). IHH), See also, as to wlmt are casual vacancies, 
La Coinpannie dc* Ma.wille r. Whitley, [IWHll 1 I'h. at pastes wuu and sio. 

® Munster r. (.'amujoll Co., [iSSil] 21 ('h. 1). J8S , Isle of Wif;ht Hailwa.v Co. r. Tahourdin, 
[1H83] 25 Ch. I). pa;;es .‘Wd and 3.1.5. But note that these cases contain only dicta, anil 
Cotton, L. J., limits the power to the case wheie there are no diiectors to act m filliiiif 
the vacHucies. Fry, 1,. J., extends it to cnse.s where the rlirectors fail to act. 

« Blair Open Furnace Co. a. I{eiirart, [UM.'I] lOH L. T. (Mlu. 

7 Barron v. Totter, [lUHj 1 Cli. 805, Isle of IViglit Bailw'ay Co. v. Tahourdin, [1883] 
26 Ch. D. 320. 





APPOINTMENT OF DIRECTORS. 


293 


managing director are equally divided.^ Wheni the shareholders 
alone have the right to appoint, the directors cannot by an 

agreement with a stranger (e.j/. another com])any) give him a 

j)o\vei‘ to nominate a dii-pctor,” but if the Articles authorise the 
delegation of the power of appointing directors to a third party 
the Court will recognise a right so delegated,'^ although a 

mere right oF nomination will not neeessaj-ily amount to an 

uppointment of the directors nominated, and the Courts may refuse 
to giant s])ecific perfoianance of the agreement.^ Jf the apjioint- 
ment of directors requires the confirmation of the company at the 
next general meeting, tlic directors cannot hy ajijminting a nicanaging 
dii‘e(‘,tor for a lixed period dispense with this confirmation nor 

give him a riglit to damages for breach of c*onti-act Jf the 

company can only ap]>oinfi persons recommended hy the hoard, this 
recommendation must he given by a ]>ropei*ly (■tmstituted board 
m(‘eting; it is not enougli if a majority of the hoard ai'o present 
and assent to flic a])poin< nient.*' So if holding a (jualitication 
is a condition ])rece<lent to a]q)ointment, an appoint, inimt of an 
uiKpialified person is wholly void. 7 

It is tiffen i*e(juired that iio(i<‘e of tin* intention to j)ro])o.se 
direclors must he given so many days before “ the day of 

election ” In siieh a ease if tlie nie(‘ling is adjourned without 

any eh‘(;tion taking place it is sufficient if the notice is given the 
s[)(‘ciiied iminhei* of days before tlie holding of the adjourned 
meet ing ^ 

I'b ,J., has held t-hat wh(*rt; a notice stated that I'ertain 
.'esolutions would he passed “with such amend nients as slioiild be 
det(‘rmined upon,*’ inelnding a i-esolution to a])point three named 
[lei sons, it was coin])el.ent foi- the eoni[)any to add three other 
persons hy way of a mend ment.*'’ 

The Act, (Section 72) contains certain jirovisions relating to 
the nec.essary preliniina lies t(> the ap])ointnient of a director in 
the case t)f public comjianies, wJiicb are as follows: — 

Xo person is capable of being apjiointed a director by the 
Articles, nor may he be named in a pros})ectus or the stati*mont in 
lieu of ])ros})eet,us as a- directoj*, unless, liefore the 1 ‘ 6 ‘gistrjition of 

' Foster v. Fostei*, [19Hi 1 1 (‘h. 532. 

' .fimies j. Eve, LJH7:3J Ti. R. 0 If. I<. .335, 

^ Hiitisli Miirao Syiidiente r. Alpurtou Ruljbcr Co., {1015^ 2 Ch. 18G. 

riarktatLoiiH 'J'rust v. llilu (Sumatra) Kiililier Jjaiids, ] 1910] 85 L. J. Ch. 801, lllL. T, 676. 
*’ Bluett V. StiitcUbury’H, hniiited, [I908j 24 Times 1». R. 469. 
c Barbor’8 Case, 6 Ch. 1). 903. 

•' .leunor’w (.’ase, [1878J 7 Ch. D. 132. 

* Catoshy v. Rurnett, [1910 j 2 Ch. 325. 

® JJetts & Co. V. Macnu^htcii, fl9I0] 1 Ch. 430. 
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the Articles or the publication of the prospectus or filing of the 
Btatemcnt, as the (!ase may be, he lias signed^ and filed with 
the Registrar a Consent in writing to act, and either signed the 
Memorandum of Association for sulTicient shares to form his 
qualification (if any), or signed and filed with the Registrar 
a Contract in writing to tahe from the company and pay for his 
qualification shares (if any).” Until the company has been actually 
iiicorpoi’ated tlie Registrar accepts a form signed by the directors 
ill which they sevej’ally agree to take from the company, and to 
pay for, their qualifi(;ation shares. It is presumed that if the 
directors of a (*,om])any issuing a pro.s])ectiiLS are already qualified, 
it will sudico to tile the (h>utract under which thew look idieir 
qualification sliares ; but tlie woi-ding of the sub-seclion is very 
inapt for such a case. * Jn practice ihe same form of contract 
is filed as would have been filed if the direciors hail not been 
already qualified. 

Rut neither of the above provisions applies — (1) to a ])i‘ivate 
company ; oi* (2) to a prosjiectus issued by oi* on belialf of a company 
after the ex])iration of one year from the date at wliich the company 
is entithjd to commence business (Section 7*2, Sub-section d). 

LTpou the a})plication foi* registi'atiou of the Mmnorandum and 
Articles of Associalion of a ])ublic (ioiujiany the a])])licanl must 
deliver to the Registrar a list of the persons who have consented 
to be directors of the company” (Section 72, Sub-section 2). • 

d’he Articles sometimes reipiiro Unit no ])erson not already 
holding the s])ecified (jualilication shall be eligible, or are in the 
form “any cjualifiod ])erson nniy be a|)poiijted.” In such case a 
purported ajipointmont of an nrujualified ]>erson has no validity 
even if he subsequently acipiire the necessary slnu*es ; but ])erh;on8 
so nominated and acting may become liable as do, facto directors 
for any misfeasance.^ The Avords “shall not be eligible,” howevej', 
do not hinder a man fi‘i)in being appointed by the Articles, for 
this is not an ch*ction.^ 

I'he number of dircctoi-s may be varied indefinitely unless 
pi*ovided for by the Articles, and either a single director or 
a oompany^^ maybe appointed if the Articles allow, in practice 
the number of directors is usually settled by the Articles naming 
a maximum and a minimum number, which must not be passed. 


* This may bo done cither liy himsolf or }»y an “aiitlionsed in writing'.” 

® There is a penalty of ftfty pounds if the list contains the name of any peison who has 
nut 111 fact BO consonted. 

® Barber’s Oa.se, 1 1S771 5 Oh. I). 9(W; Joimor'p Case, riy78] 7 (’h. D. 132. 

* Coventry and Dixou’b (’use, [IHSOj Mi Oh. D. CtU). 

® Stock’s Oasc, riy6'’’i] 4 Pc G. .1. & S. 420 ; Forhes' CaHO, [187I1J 8 Oh. 7G8. 

•Bulawayo Market and OflU-en f^i., 11907] 2 Cli. 468. 
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If tlie appointment of the first direetors lies with the signa- 
tories of tlio Meinoraudmn of Association, they, under the old 
Table A and the common forms of Articles, until they make such 
appointment, themselves act as directors. The new Table A has 
710 similar clause, and a general meeting of the company must be 
held to do any acts. A majority of the subscr-ibers must act 
in making the appointment of directors, ^ but the appointment 
may b(‘ made by \Yi*iting without a ineeting.- 

if tiiere are no directors, any five membei's of tlie (;om]7any can, 
under Section (i7, convene a general meeting to elect directors.'^ 

Iiffjfsfnth'cni and I *ahJ /‘cation of Names of Directors. 

Under Section 2ti of the Act of IDOS ever-y company is 

bound to include in each annual return, of which a co])y must 

be I'oi-vvai-ded to the llegistrar of (h^inpanies, “ Ibe names and 
;iddi*esst‘s of tli(‘ persons wbo at tbe dale of ibc return arc 

tlie <lircct()r.s of the company, oi* occupy the position of directoi’S 
by whalevm- name calbal,” and by Section II of Tbe Companies 
( Piu ticulars as to Directors) Act, 1017, it is required to include 

in tlie list “any ]iei*sou in accordance with whose direiitioiis or 
lust r-iict ions tbe (lireciui's of the compaiiy ai*e acauistomed to act.” 

Uudei* Section 75 every coin])auy is hound to kee]> at its 
regi.siered otliee a l•cgistel• cuiitaiiiiiig the iiamos and addresses 
and tli(‘ oecupat ions of its directors and managers, and from time 
to time to jiotify to the llegistrar any eliango aniong its directors 
and managers, and in this r(‘gistei* are to be included, as in tbe 
list under Section 2(5, tbe same particulars as to persons in 
accordance Avitb \>liose directions or iustruclions tbe directors of 
the company ar(‘ a;CCUstojried to act. 

I5y Section 274 every coiu]>any incorporated outside the TTuited 
1x111^(10111 wliicli I'st aidishes a. place of business within the United 
Kingdom has, Avitliin one month of so doing, to tile with tbe 
ll(’gisti*ar of Companies a list of directors, and in case (jf any 
Md»sc(|uent alteration in the directors to tile a notice of such 
altoratioii, and in tliis list also is to be included, pursuant to 
1 lu' Act of 1917, tiic name of any person in accordance with 
whose directions or instructions the directors (jf the company are 
accustomed to act. 

d'ho Act' of 1917 apjilicd to companies the provisions of 7'he 
Ilegistration of Ihisiuess Xames Act, 191(5 (which was jiassed 

^ As to tins see .John Morley nuiMuiff Co. v. Harms, 2 Cli. ysfi , and London Hiid 

f^outhem Counties Laud Co., 31 Ch. U. 223. 

^Creiit Northern Salt (;o., flBOOj 4-t Cb. D. 472. 

•‘Brick and Stone Co., [1878 j W. N. 140. 
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22n(I December, 19 IG), the ])nrpose of wlileb Aei was tf) obtain 
disclosure of inieiests in partiun-sliips wliieli othei wise would J’emnin 
concealed. As complijiuce with the ])rovisions of the Act could 
be avoided by rci^istcainu; as a. limited coni])aiiy, The Coinj)anies 
(Particulars as to Directois) Act, 1917, was passed to I'ender 
necessaiy diselosuiv of the same ])a.rticiiIa-]-s in the case of directois 
of com])a,nies as was reipiircd of* paidiiers under ibe earlier 

Aci. In ord(']* fo obfaiii disclosure in fhe case of coni[)anies 

wliicli had bemi incor])orat(‘d belweeii ilie dal(‘ of flic 19] 7 
Act and that of 191 G, its ]H'o\isi(ms wei'c uiadi; to ojieratc 

retros])ect ively in reo-ju-d to such coin])anies, and the date 22nd 
Novcmlier, 191G, was taken for tlie comineiK'einent of some of 
its provisions. 

^riie Com])anies (Particulars as to Directors) Act, 1917, is 
di’awm u])on tlie nnfortunat <5 method of makin«^ its enac‘tments 
by reference to the earlier Act, wliicli renders its iriter])j-etatioii 
in some ]’es|)ects dillicult and uncertain ; in what follows an 

attem[)t. is made to state tlie effect of the two Acts as one. Bv 
Section J of the Aid/ of 1917, in addition to the particulars in 
respect of directors reipiiriul by Sections 2G and 27d of the Act 
of 1908 (see above) there are to be incliidc‘d such particulars as 
to directors as W’onld be reipiii'cd to be fni’iiished under ^Fhe 
Business Names Act, 191G, if they Avere jiartners in a linn, 
and in like manner the l{e,i’^ist(*r of Dii-ectors to he kept nmlco' 
Section 75 of the Act of 1908 (see above) a-nd the notilieaiiou of 
alterations tlierein are to contain these particulars. 

The particulars thus I'ccpiired in i*ega,!'d to the directors are: 
The ]»resent (diristian name (oi* forename if tin' dnector is iiot 
a Clii’ist ia/ii) and surname, any former Chn’stian mime or foi-emmie 
or suiTiame, tlic nationality, and if that nationality is not. the 
nationality of oi’i^in, the mitionality of oi’igin, the usual i-esideiice, 
and the othei’ Inisiiiess oeciijiation (if any) of eaidi of the 
directors, and the corporate name and rci^-istcird or jirincipaJ 
office of every corporation Avhieh is* a director. 

'J’hroimhoiit it must be remeinhered that “director” includes 
any person in ac(*ordance with whose directions or instructions 
the directors of a conipa/iiy ai-e accustomed to act. So that if 
a corporation forms a subsidiary company and manages it through 
its nw^n officials acting as directors, the main c()r])oration will 
be a director in I’ospect of wliom the returns must be made. 
But if au investor, wdietber a C(>m])any or an individual, 
nominates only one or twa) dii-ectors out of a larger board, the 
other members of which are independent, it cannot, he said that 
“the dii’octors of the company” are aecnstomod to act on his 
directions or instimctions. Kven in cases where one ])erson or 



HEGISTHATION AKD PUBfJCATION OP NAMES OP DIRECTORS. 


conipany selects all tlie members of a board it will be a question 
of fact whether the directors act “ iii accordance with the 
directions” of the iiominato7\ or act on their own responsibility, 
notwithstanding the fact that they owe their selection as directors 
to a pa 7 -li(Milar person. 

By Section 2, Sub-section 1, of the Act of 1917 every company 
registered between 22nd November, li)l(), and 2nd August, 1917, 
and every foreif^n company establisliing a place of business 
in the United Kingdom between those dates was required to file 
(he above particulai-s not later than the 2nd Septerrdier, 1917, 
Hiid as regards British (a)in[)anies similar particulars i-especting 
jiersons Avho had been, but Lad ct'iised to be direcloj's. Every 
company registered after 2nd August, 1917, is obliged to file 
the above ]>arti(*ulars Avithiii one month afttn* registration. 

By Section 2, Siib-s(‘cli(m 2, the etTect of Send. ions IS and 19 
ot 'Flic Business Names A(*t, 19lt>, is extended, as IVom the 
211(1 November, 1917. to companies register(‘d altei- 22nd Nov'^cinhei', 
19 It), and tlieii’ direetors as if those direeiors were ]Kirl-ner8 iu 
a firm nMjuinng i*(*gistrat ion. vXiid th(‘ same provision applies 
to Uoroign eompanies wliieh, aitoi* 22iid Novemlxu*, 191(3, have 
(‘stablislu'd f)!* shall establisli a ]da.co of business in the United 
Kingdom. 

Tli(' eficet of this pi’ovision is that, every British (‘ompany 
rei; isIcu'imI alter 22nd Novenibe)*, 191(), and every F'oreign conipany 
(‘slnblislnng a ])lHce of business in the United Kingdom fiftor that 
dale must, ‘‘in all ti-ade catalogues, trade larcnlars, show cards, 
aiul business letters on or in which the business iianie a})pears, 
and which are issued or sent ” hy tin* »-om])any “ to a.ny ])erson iu 
any ])art of Tfis Majesty's dominums, liaAo mentioned in legible 
cliaraiders . . , the ju’esent Cdirislian names (oi* forenames) or 
I lie init ials thcr(M)i’ and jiresent surnames, any former Chi’istian 
names (or forenames) or surnames, and the nationality if not 
Britisli, and if the nationality is not the nationality of origin, 
the nationality of orig-in, of all the direetors, or in caseNn of 

a corporation lieiiig a director the cor])orate name of the 

director.” Agaan it iiimst be i-emembered that “ directoj* ” 
as ahovt^ numtioned includes a pei-son under whose dii’cctions 

or instructions the directors of tJie company are accustomed 

to act. 

^Fhe peiuilties for noncompliance may he very liigh, as in case 
‘»f noncompliance with the obligation to file particulars the fine 
may bo £5 for every day during which the default continues, 
in case of trade catalogue.s it may be dC5 for each 

ollence, and in ease of a coi-poration being guilty of an offence 
against/ the Act of 1917 every director, secretary, and officer who 
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is knowingly a party to the rlefault is liable to a like penalty ; 
or if tin; offence is against Sections 20 or 75 of the Act of 1908 
every director or niaiiager knowingly permitting the default is 
liable ; or if it is against Section 274 of tlie Act' of 1908 every 
officer or agent is liable. 

Direct ors' SItorvs. 

The Com])anieH Acts and the old ^’ahle A do not requii*e 
a director to be a sharelioldei*, bnt the liondon Stock Kxchange 
Ooinnnttee insist on this as a condition for a. quotation, and the 
Articles almost always I’equirc it. Tlu‘ new ^I'able A, however, 
fixes only one share as the qualification. A dii*ecfoj‘ (unless 
named in the Articles of Association of a j)ublic company or in 
the })rf)spectns) need not accpiire his qmiliiication shares from the 
com])any : lie may purchase them or r(‘eeive them from another 
])Ci‘S()n.^ Blit it is a breaeh of duty for to a.et‘ej)t them as 

a gift fi'om tlie ])romoter of tlie conipaiiy, or from any person 
having eont-racts wilb tlui eoinpany,” and if he do so he will be 
liable to a(!count to the company for tlie value of the shai'cs. He 
will also bo liable to ]>ay ii]) tlie amount of his qnalilica-tion if lie 
accepts and holds the necessary shares in trust for the jiromoters, 
giving them blank transfers, foi* tliis is to jmt himself entirely 
at their mercy and is a misfeasan(‘e.'^ 

The provisions of tlm Act in I’clation to the oliligation of 
directors to agree to take their qnalifictilion shares before the 
issue of tlie ])ros])eclais or the tiling of the statement have been 
dealt with in jireceding pages (see ])ago 29‘1 ct sc<ji.). Section 73 
further I’cipiires tin; dijvc-tors of aJl companies whos(‘ regula- 
tions prescrihe a share (jualiticabloii to acquire theii* qnalitieation 
within two months after a]>pointment, or such shorter time as 
may be tixed by the regulations, and deelartvs that the office of 
any director not acquiring his (pialiticallon within such time, or 
ceasing to hold it after siudi time, shall be vacated, and that 
the disipialiiiLMl jiersoii shall not be Vapable of i‘e-ap])()intmeiit as 
director until be has obtained his (pialilicatioii. But if after 
a directoi’ has acqnii'eil liis (pialification the amount j’eqnircd to 
qualify is inci-eased, and ho fails to acquire the additional amount, 
he does not thereby vacate office.* If an unqualified jiei’son acts 
as a director after the expiration of the })oriod in question, he is, 

‘Carling’s CiiHe, [1870] 1 Ch. D. lift; JJrowii’h Case, [1874] 9 Ch. 102. 

* Eden r. Tlidsdnlp’s Hnilway Lamp (’o., [IHHOj 23 Q. B. D. 368; Hay’s Case, [1875J 
10 Ch. 593; Weston’s Case, [1879] 10 Ch. 1). fi79. 

“Loudon and South-Western I’aual, [1911] 1 Ch. 3W». 

* Moliueaux r. London, Birmingham and Manchester Co. [1902] 2 K. B. 589. 
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])r Sub-section 13, made liable “to a fine not exceeding five pounds 
tor every day betAveen tbe explication ” of the period witliiii 
which he had to acquire his qualification “and tbo last day on 
which it is proved that he a<5ted as a dijcectoi’.” 

If f}l(^ A7*tiole.s ])r()vide that no jiei’son shall be “eligible” as 
a directcjj-, or “qualified to become” a dii-ccfor, unless lie hold so 
many sluires, the holding’ of the necessary shMri‘s is a, condition 
precedent to election, and the a])p()intnient of a ])ei’Son not already 
holding such shares Avill be invalid,* and the conqiany cannot 
ratify the ajipointnient without first altering the Articles.® 
rndei* The Companies Clauses Act, 1845, the holding of the 
pi’o[)(M' (jualification is also a condifion jii'ccedtuit to (dection.*^ 
The more usual form is “A direcfor’s (pialitication shall h(' ” so 
many shares. dTiese yvords do not render i/he ludding a condition 
prec(‘deiit to an ap])ointjnent , for in many cases where they are 
us(‘d the question of whether the director had subsecpumtl) become 
liable is del)ated,‘^ while if the}'^ made a qualification a condition 
j)rect‘deiit thei’c would be no apfiointinent.. 'The Ai'ticles fr(*quently 
add, “ A directoi’ may act ])efore acquiring his qualification, but 
simll acquire tbc same within” a limited tiiin.% gcmcralJy one or 
iwo moiitlis. The statutory limit of two inontbs is, however, tho 
utmost that can be allcMved. 

d’lie duties and liabilities of directors in regard to acquiring 
their qualification shares vary according to the jirovisions of the 
Artiedes of Association. The oi’iginal d'ablo A contained no 
repnii-eineiit as to qualification; the new’ Talile A ])r()vides that 
“ th(’ (|ualificatioii of a direcdor sJiall be the Jiolding of at least 
niie share in the company ” ; and the tcrnis of special Artiides 
liave A’ari(*d greatly. If the form used is that in the new 
Table A, a contract will be imported on the part of every person 
accepting Ibe office of dii*ector (o acquire the number of shares 
required for bis qualification within the time s])ecificd, oi’ if no 
tone is specified wdtliiii a, i’ea.sonabIe time, tliis eontract being 
coijsti tilted by the fact of his taking otfiee upon the teims of 
Artieles requiring the bolding of a qualifi(*ation."^ Hut only the 
hai’gain as appearing in the Articles is binding on the director, 
‘Old if they do not prescribe that be shall take his qualification 

* Hjiibi'r’fl (3ase, [1^77] 0 C'h. J). 11113; .leniior’M Case, [1H78] 7 Cli. D. 132. 

■' J{()«cli() 0 k Co. r. f^iko, fUKKJ] 1 Ch. ]4S. 

‘ Chnuiiol Collieries Trust, v. Dover Utiilwny Co., flOl lJ 2 Cli. 5(K;. 

^ He lirfiue Co., Ilutcliinbon’s ('ase, ( 1S9.5J J Ch. 231; Urown’s Case, [1874] 0 Ch. 102, 
wlieni Mellish, L. J., naul “ accordiuff to the oi-dmary underwtandiiiff of mankind it would 

quite nuflieient if u iierson acquired shareB before he acted as a director." Hut ho must 
uei(mre them before acting (Miller’s C'aBO, [187tt] 3 Ch. I), at page (IdS). 

^ -Hx parle iHaacs, [1892] 2 Ch. 158, re Hercynia Copper Co., [ISOi] 2 Ch. 403. 
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shares from t}ie company he may purchase or obtain them from 
any person ])OSsossed of sliares,' but Jie must acquire the shares 
before actinp^ as a clirector.- 

If tlie Articles do not authorise a director to act before 
acquiring liis qualification, it is liis duty to qualify (a) befoic 
he acts as a director,’^ and (n) within a reasonable time after 
his appointment, even tliougli he has not acted meantime*, and 
he must in any event acquire his qualificjition Avitliin two 
montlis after his appointment (Section 73). 

If tlie Articles authorise a director to act before acquiring 
his qualification, he may jnirchase or fahe the necessary shares 
at any time during the period named in the Articles (not being 
more than the t\NO months allowed by Section 73), but is under 
an obligation to qiiMlify witliin that time, and il he does not 
do so liis ofiico is va(!jifed, and if he continues to act he is liable 
to penalties. 

To ascertain wludher a (lire<‘f.or who has not exju'essly agreed 
to take his qualification shares is liable for them it is necessary to 
see whetlicr thei'e has been an unplied olbn* by him to take tlie 
shai’cs and an acce]>taiice of f.hat offer by the com])any. iielore 
the ])assing of tln‘ Act of 1900 it Avas held tlxat if a director 
acce})fcd tlui oflice of dii’cctoj* and (‘ontiniied in ollice without 
qualifying after the expiration of the iiei'iod within whicb he Avas 
hound to a.(;quire liis (pialilicat ion as above mentioned, be was 
deemed to ba-ve made an offer to the (Jom])any to acce])t an 
allotment of so many shares a.s Aven? necessary to make up bis 
qualiticatioii, but. if be j’esigned before the exjiiratioii of l.be jieriod 
in question no such offer was tc^ lie imputed to him.’ Acceptance 
of the office of director may be ])rov('d by showing an a(;tual 
aece])laijce, or that be acted as a director altei' being iianicd in 
the Articles oj’ elected.^ It is not enough that he has heeu 
held out to the ])ublic as a dii'cetor.^ The oiler to take shares 
A\'oiild he limited to tlic number of shares ]*c*quired to complete 
his qualilicatiou if he already held any shares othei’wise acquired.^ 
]iut such offer would not make liini a member or liable for tlio 


^ Hrow 7 i’K Cti8t‘, [1871] 9 Cb. 1011, Miller’tJ ('hho, [1870] 3 (Hi. L). 001. 

2 Per Jobhel, M. R., iii MiIIpj-’h ('ahf, ;187r.J 3 Ch. D. iit pii^^o 

> J?c Issue Co., HutelmiHoij’b Cuse, 1 1895] 1 Ch. 234, Molincuux v. Loiulcii, Ihnjimghani , 
and Manchester ('o., [1902] 2 K. R. 5H‘J, where signing a pi osiieetus issued to the pulihc wa*i 
lield to be acting as a director. 

* Salisbury Jones’s Case, jlsOtJ 3 (Hi. 36«, Onslow’s Case, [1888] bl L. J. Ch. 338. 
sLeeke’a Case, [1870] 0 Ch. 409, Ilercynia (’opjier Co., [1891] 2 Ch. 403. 

‘ Harward’s (’aso, | 1871 J 13 Eij. 30; Miirqms of linto’s Case, [1892] 2 (’h. 100. 

' Duke's (;ase, [187 .tJ 1 Ch. D. 020; Miller’s C^ase, [1870] 3 Ch. D. 001, 067. 
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ainonnt of tlie aliares unless it Avas accepted by tlie company.^ 
'I’lie acceptance must be regular and duly communicated to the 
director, an allotment made without, notice to the director being 
iiisnflicient,^ although it seems that if his name is actually placed 
on th(' Ib'gister of Members while he is a director, that will 
1)0 ti-t‘ated as being suflfutient notice to biin." Tf the company 
L^ocs inlo li([uidatioii without lumng duly accej)ted the director’s 
(dTcr to take shares from the C()iu])an 3 % it is loo late to complete 
ihe contj’ai;t, and neilher by giving noti('e of a(U 3 eptance after 
ll(jnidal ion nor by placing tlie dir(‘ctor’s name on the Ttegister of 
Members can be ])e made liable. It iiuist b (3 noted also that 
if till' Ai'ticlcs ai-e iii a form that makes a qualification a condition 
piccedeiit, to election (c “no [lersoii shall be eligible as a 
(1 ii'i'cl or,” nr “no [lei’son sliall be (jualitied to become a. director”), 
file appointmerii of iiii mapialitied director being a nullity, be is 
not (o be deemed to have olTci'cd to take shares from the company,^’ 
and aceoi'dingly tlie coni])any cannot make him liable. And if ihe 
roijipaiiy never commenced business, or nevei* Avent to a,llot.ment, 
(lie reasoiiahlo time within vvhicb he migli(. ae(]nire his slnu’es was 
coTisidered to continue t.o riin.^* 

There have been no decisions njam Ihe effect of Section .*» of tlie 
Act, of IIIOO (whicli is now i*e-ena(*ted as Section 73) iijjon the 
:il)o^\e rules, lint it is submitted that a director vvJjo accepts 
otlice must., in any ease, qualify within two months, Avlietijor tlie 
eompiiiiy cominenees Imsiness or not; Imt, inasmuch as if 
unqualified lie va(;ates oflice at the expirnfion of tliat f.iine, he 
will not he deemed to have olTerod to take the rcHpusito shares 
trom the eonipany unless ho in some Avay nets as a diri'ctor after 
the ])eriod 1 ini' ted for acipiiring his quadiheation. 

Ill addition to the cases staled above, a dii'cctor Avill be liable 
if the Articles i;ontain a clause, iioav not uncommon, declaring tliat 
if a director has not otherwise acipiired his (pialitication within 
a specified period he shall he deemed to have applied for and been 
allotted the necessary shares. If f.liese or similar words are found 
ui the Articles, the direct oi* becomes liable immediately on the 


‘ Totliill’s fuse, [181)5] 1 Cl). H5 ; ex parie Ctimiuell, [JSOlJ 2 Ch. 302 WIiOhI Culler 
OoiirdK, j IftHS] :^8 Ch. 1). 12. 

- Fx parte Cammell, [l&Ol-J 2 CUi. 292. 

Case, [J87()j 11 Kcj. Ilk), C Ch. 4«0; liiwii's Ciisc, [1871] 9 Ch. 102; 

^ [1S7(5] 3 Ch, n. fiOl : Lonl Iiichiqinu'B Case, [1891] 3 Ch. 28. 

* Ue Is, sue Co., IIiitci)ir)Hoii’s (.^nse, [1895] 1 Ch. 220. 

"Ilamley's Case, [1877] G Cli. J). 70G; JJarher’s Case, ] 1877] 6 Ch. D. 963, Jeiiner*» 
‘ iiH, {JH7HJ 7 Ch. J). 132; Coventry and Dixon’a Case, [1880] 11 Ch. J). 660; Wheal Jlullcr 
f'MiHols, [1888] .38 Ch. D. 45. 

‘'Hewitt’s Case, [1881] 25 Ch. 1). 283; »•« lesue Co., EIutchinson'B (Jase, [1805] 1 Ch. 
pajre 235. 
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expiration of the ])erioil iianied, Avhefhei* ** or not the company makes 
any allotment or j)iits his name on the Kep^ister, and the liquidator 
may, after a wiiuliiiijf up has corninenced, place liis name on tlie list 
of contributories, 1 and tin's is so if he has accepted office, even 
though lie has not acted as a director.- iTe, howevei*, escapes if Le 
resigns within the ]ieriod allowed for acquiring his qualilication.^’ 
Shares lield jointly witli another ])(‘rson are a sufficient 
qualification, unless the Ai’ticles ])rovide for a sole holding.'^ Shares 
held by executors will be a good (pialificaf ion where the Articles 
do not coutain tlie words “ in his own I’ight.” ^ 

l^Jie Act does not ])revcnt a direckn* fr-oni paying for his 
qualification shares out of the pureliase money coming to him 
from the sale of a pro[)erty k) the company ; and, inasmuch as 
Section 25 of 'J'he Com panic's Act, 1867, is repealed, it seems 
that a director or any other person may now ])ay foi* his shares 
in money or money’s worlh,^’ and not n(‘C(*ssarily in cash, it is 
not payment, however, if fully paid shares which should he allotted 
to someone else are issLunl to th(‘ suhs(‘rihcr of tlie Memoi*an(liiTri 
or contracting pai*ty as nominee of that otJior person, 7 nor will 
a merely colourahle ]ia 3 "meiit and r(*pa\ment by the shareholder 
to the com})any and the proniotci- l)e sufficient.^ 

Altlioiigh it is highly improjici’ for a director secroliy to accept 
a gift of shares from a ])r()motei*, they will sutli(*e to form ^Ins 
cjualification ; but shares neijuired from third pai'ties after the 
dii’ector lias become liable to ta,k(‘ them from the comjian}^, a-iid 
has been jilaeed upon the Uegistei* of ]\Icmbers, will not indievc him 
from liability to pay to tin* eomjiany for the shares so allotted as 
his qualification. When a diieetor has aci’e}ited his qualification 
shai’cs In^ cannot, if he determines to have nothing more to do 
with the eom[)any, surrender them, and he wn’ll not be relieved 
from liability, even though shares having the same numbers 
are allotted to others, ])ro\ ided tlie company has sulliciciit shares 
unissued to iirovide idie number accepted by the dii’cctor^^ 


• IsHiic's Case, [ IHOIIJ 2 Cli. 16S, Saltoii r. TMimv Jtoestoii (’yclo Co., [ISUUj 1 Oil. 77 j. 
Horcyiiia Coiipur (” 0 ., ( IHIU] 2 (’ll -KKi, Carliiijj'h (’ant*, [18711] 1 Cli. I), ll.’j. 

^ISnliblmry Jones’s (’use. [IHUAj 3 (Jb. 3eC. 

* Duiistor'fl (’ase. rr Glory I’ajior Milh, [18(14] 3 Cli. '17S. 

^(rTundy ^. [lilioj 1 (Mi. 444. 

** Dent’s Case, [1873] 8 Cb. 7(18, 770; UhkIhu Hall Colliery (’o., [18701 5 (Mi. 340, 354. 

7 Forbes and Jndd’s Ctise, [1870] 6 (’h. 270; Fnisor’s (Jnse, [1H73J 28 L. T. 158, 
42 L. J. (Ml. 358, MiK-otti’s (’aae, [1807] 4 Kq 238. 

SLeelce’s Case, [1870] 11 Kq. lOO, C Cli. 409. 

*Heieynia Copper (’o., [ I891J 2 Cb. 403; (Mirlin^^’e Case, [1870] 1 Cb. 1). 115. 
Ilfracombe Railway Co v. Nash, 23 \j. 209, Lord Jucliiquin’tt Case, [1891] 3 Ch. 28; 

Saltoii i. New lloeston (’ycle Co, (18991 1 Ch, 775. 

Lord W’allsconrt’B ('aae, [1899] 7 Mans. 236, 
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A director acting withoat acquiring liis qualifying shares is 
entitled to the remuneration prescribed by the Articles, ^ at any rate 
imtil such period as he ceases to hold office by reason of his want 

of (jualilication.2 

When the Articles require a directoi* to hold a certain number of 
shares “ in liis own right,” it appears that this only means that he 
must not hold them in a re])resentative capacity (c.g. as an executor 
of a deceased sliatcholder), and does not prevent shares registered 
ill his name as a trustee or mortgagee from being a sufficient 
(pialification.*^ This view, though doubted by a high authorify,* is 
now followed."^ The test is that the holder “must be a person who 
holds in such a way that the cora])any can safely deal with him in 
respect of his shares, whatever his interest may be in the shai-es.”^ 
Thus, when the comjiany has nolice that the holder is b.'inkrupt,® 
or the com])any has actually entered in its Register the fact that he 
IS liijuidator or executor,^’ the shares will not form a qualification. 

The Ai'ticles usually }>rovide tliat the acts of an umpialitied 
director are valid until the defect is discovered; and See.tions 71 
and 74 make valid acts of de facto directors, as, for instance, the 
summoning of a meeting of the c(>m])any,7 notwithstanding any 
defect which may subsequently be discovered; but the ]>erialty (not 
exceiMling live jiounds a dayj imposed by Section 7.“!, Sub-se(ition 3, 
eaunot be evaded, while the liabiiif.y under* Seefion 3 of the Act 
of IIHJO, whjcli was a sum of five pounds a day, Avithout any })ower 
to i-educe it, would seem still to apply to defaults before the 
1st July, 1908. 

1 1 e /// H n c ra i ion of 1 hli eel oi a . 

1 )ii‘ect()i*s are not entitled as of rdglit to any remuneration, 
VNliethei* upon a qnaninm ineniit oi* otherwise.- “A dir(*ctor is not 
.1 sei-vani; he is a person doing business for the com])any, but not 
upon ordinary t('i’ms. Jt is not implied fi’orn the mei*e laet that 
he IS a dij-ectoi* that he is to be j>aid for it”-’; but the Articles 
usually declai'c th?i4 dirccdjors shall receive remuneration and fix tire 

MTitei tuitioniil Ciible Co., 1 1S92J AV. N. 31, Saltou r. New JU'tihLoii (\yclo Co., [ISOUJ 
1 Cl. 77,-.. 

" St‘c AVooU r. FiUNt Nipfcl Co., | lOOr.J 21 Times. L. R. (MiO, j-f Uodoj^il Co , [ IDOJ-J 1 Ch. 270. 

’’ Ciilbrook r. Richmond Cousolidfttcd Mmiii^ Co., ( 187Sj ‘J Ch. J). 010 

* Uanibndge v. Smith, per (’ottoii, b. J., LlOSO] 41 Ch. D. 108. 

■■ Cooper V. Criffiri, [1802J I Q. H. 7i0 , Howard w. Sadler, [IHOOJ J Q. 11. 1 

•’Sutton r. Knjj^lisli and Colonial Produce Co., [lOO^J 2 Ch. r>02. lint the fact that the 
^-harea vsdl vest in the trustee is no ground foi rcl using to ]in»s the traiisler (haine case). 

' boschoek (*o. r. Fuke, (1000) 1 ('li. 148; Chaiuitd ColhcriCH Trust r. Dover Railway Co., 
101 l-l 2 C'h. fiOO. Compare llntish Afiliestos Co. v. Bo.>d, f lOb.'lJ 2 Ch. 4.‘I9. 

^ Ceo. N’tivMiian and Co,, [1806] 1 (1h. 074; Dunstan r. Imjieruil Cns Co., [183’2J 
•’ R. A, Ad. 1*25, ex parte Cannon, [1HH5J 1 (hi. D. 620. 

iVr Bov\en, L. J., in Hutton r. West Cork Railway, [1883J 23 Ch. D. at pngfc 071. 
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tamouiit, ill wlnnli ease when earned it becomes a debt for which 
the dii-ectors can sue.* Their rij^ht in snclj case arises from 
the contract to employ them as directors, and the Articles must 
be looked at to see wdiat jire the terms a^-njed ii})on for their 
remnnerai-ion.” If the A]*ti(des are silent, the company in general 
meeting may vote tlie remuneration ; but in sucii case the 
remuneration is a gratuity, and not a matter of right. So in 
a going company a general meeting may vote a gratuity beyond 
the amount prescribed by the Ai-tieles,* hut u])on liquidation this 
cannot be done ^ 

^I’he (jiiestion frecpiently arises wlictlier a. dii'ector who lias 
served only a ])oi‘tion of a ycjir is entitled to a proportionate 
amount of the annual sum fixed for directors’ rcmiimM-ation. 'JMu; 
answer to this (|uesti()n must (lc])eiid n])()n the terms of the 
agrciummt oi* Articles of Association defining the remnnei-ation. 
The decisions ii])nn the int(‘rpretjit ion of tlu^ common foi-ms of 
Articles ai'(‘ not satisfa.ct.oi-y. In tin* first place; it has heeii argued 
that under Sections 2 and 5 of The Aj^portionment Act, 1870, 
dij’cclors' remuneration is salar'>, and as such is to 1)(; considered 
as acci-uing froju day to day a,nd apportionnbh* in rc-speet of lime. 
This vi(‘w was taken in the DisisioiiMl Clouri in iMoriarty r. 
Regent’s (bii-agc Chmqjany, Iiimited,‘* hut; in the sam(‘ case the 
(lom-t of A])]>(‘al d(‘clared that tlie (piesfion must he cousiderc'd as 
left ()])en.' Aj)Mrt. from tlie A|)poi-l ioument Aet it aj>p('ai-s to he 
clear tliat if the ArtlcJes declai-e that a dirt-c-ior is to receive 
reiniiueral ion “at the rate* of” so much per ainniiu, lie will he 
ent.it lefl to a. pro]K)rtionale sum foi- a. hj-oken jiei-iod.^ If, liowever, 
the reniunmaf ion of each director is so niiu-li ])er annum, it is not 
deal- NNludlun- the amount is apjan-tioiiahle in respi'ct of lime. The 

^ Nell r. Athiiil.a C'o., [IHIU.] 11 T. L. K. P)? . fx parte lIcck^MLll, [ IHVXSj 1 Uh. 824, 
Dover ronllield EnLohsioh Co., [ llKlSj 1 Ch (>.■). 

^Moliiiojuiv u. LLMidon, iJirmiii^liUni, iiuii Munchestor Co., [1002] 2 K. U. 

* Goo. Newnmn mid Co. [ I Ch. V)?'! , Dinistiiii r. Irnjienal Gtib Co., [ 1H32J 

;i U. & Ad. 12.1, r.c parte Cinmori, [JHS.IJ J Ch. D. (>2(>. 

^ Itr hiiiidy GniiuLo (N)., [ lS72 j 26 L. T. 678. 

*■ llnttoTi r. West Cork Ilmlwuy Co., (1888J 28 Ch. D. 0.11, Stioud v. Jloyal AquiiriiiiHf 
[10031 HO li, 'J'. 81-8. 

c [1021] 1 K. M. 428. 

7 [1921] 2 K. U. 760. 

* Ver ^ouiii'or, L. .T., in Moiinrty r. Uc^roiitV Garaffc' Co , [1921] 2 K. D. at img-o 7S6 , 
Bue also Dimnond v KukUmIi Scwiu"- (Litton Co, [1922 1 W. N. 2.17 In this caso there was 
iiIbo an Article proMdiiii? lor adilitioiial remunerntiou to the flnvctorh coiituiK-ciit u])otl the 
Hiuount of di\idend declared upon the orduiaiy .sliurcs, wucli extra romiineratiou to he divided 
nmoTiK the directors in sueli jiroportion.'* as they iniKht a^^ree, and in delault of a^^roement 
equally A dneetor haviu/^ re.si^'rietl liefoie the end ot the Ihianeial year wum held entitled 
to a rateable propoitioii of the extra reiinineration, tliere having hceii no agreenient as h* 
its division, lii the case of such a claim an action cannot he brought for it until the year 
has expired (Moriarty v. Regent’s Garage Co, nupra, at page 77.1;. 
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well-known principle of Cutter v. Powell ^ is that a servant 
employed to servo for a specified period for a lump sum is not 
entitled to anytliing unless he has served the whole period ; hut in 
Swahey v. Port Darwin C 0.2 the Couj*t of Appeal held that as the 
directors luul power to resign and might be removed from oflfice 
thei*e was an im])lied right to an ap]K)i'tiojirm‘nt of the romunora- 
tion, hut this view has not been adopted in two subsequent cases 
in Ihe Court of A})peal‘' and is in conflict with several cases in 
t^mits of first instance'* which have the approval of the before- 
nientiont?d cases in the Court of Ap])eal. In the eases which came 
directly before the Coui't of A])])eal there were other grounds upon 
which the ])hiinti(f’s case failed, and it might hy said that they 
(•(add be distinguished, but iii Moriarty's Case Lin’d Sterndale, 
M It , in interpreting the agi*eoment that the plaintiff should be 
appointed a direetoi*, “and that liis foes for so acting shall be 
one hundred and tiffy pounds ])er annum,” says “It is a payment 
})cr annum, a payment for a year, and unless he serves for the 
A cal’ lie camiot get tlio ])ayment,” and Younger, L. J., expressed 
a similar opinion The coi*r(‘(d. view the]*(d*ore seems to be that, 
sul)j(‘el to tlui question of tlie Appoidioument Act, which is still 
opiMi, a. dii'ector’s right to remnneratior is not a])portionablo when 
th(‘ words eoid'erriiig the light give him so much per annum, 
wliether oj* not he is liiible to removal or entitled to resign. 

if the A])port.ionment Act ap])li(‘H the a])})ortioned part of 
the reninnemt ion is only ]>ayable when the entire remuneration 
Avoiild have biH'ii dne, and an action brought before this date 'will 
f:iil ( Ap])ortionment Act, 1870, Section 3). Similarly, even if the 
I emuneration is “at the rate of” so nmeli jier amniin, hut is 
divisible “in such [iroportions as the directors shall agree,” no 
(daini can Ix^ supjioj-ted until the direetijrs have come to an 
Jigreement,^* or if the woj'ds are “in sueh pi' 0 ])ortions as the 
dircclors shall agree or in default of agreement equally ” the 
claim can only be esiablished after the yeai* has elapsed, so that 
lliere has been a failure to agrec.'^ 


' fi T. R. y20, 2 Sm. 7i. C. pa^re 1. 

- 1 iHHii] 1 Meg. yso. The report ir inaccurate in btatuig that remuneration vrat< “at the 
Mite ui two hundred poinidH pc^r anmim,” ao(j [ItlOlJ 1 K. ii. 018. 

^ liinuin V. Ackroyd, [IflOlJ 1 K. Ih 013, and Monarty r. Regent’s Garage Co., [1921] 
2 K. JJ. 70(5. 

Snlton r. New BecHtoii Co., ( 1899] 1 Ch. 766 ; (’entml do Kanp Gold Mines, [1809] 
'V. N. 216, 235, 09 L. J. Cli. 18. Sec also McConnell’s Case, [JOOIJ 1 Ch. 728. 

' Morjurty v. Uegent’s Garage Co., [1921] 2 K. B. at pages 774 and 781. 

® Morrell v. Oxford Portland Cement Co., [1010] 26 Times L. B. (582. 

’ Moriarty v. Regent’s Garage Co., [1021J 2 K. B. at pages 774 and 788. 

H-B. 


20 
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Liquidation puts iin end to tlie service,^ but service after the 
windings up has in one case bt‘en allowed to complete the year.^ 
The ap])ointTaont of a receiver and does not determine 

the directoj’s’ i-i^lit to renmneration.^ If reinunei’ation is payable 
“ at such time as the directoi-s may determine,” one of the 

directors cannot sue for fees until the board have fixed the time 
for })ayinent ^ 

The j'emuiieration may be either a sum to be divided among 
the directors, or so much for (^acli director, or it may be by way of 
a commission u])oii the profits of the company. Except in the 
last-named case, or unless it is expressly stated that the fees 

ai’e only to come out of ju’ofits, f(*es presc.i’ibed 1)3^ th(' Articles 
are payable whether the coTnj)any is earning ]>ronts or not, being 
in fact the rewa-rd foj* management, for which the directors can 
sue the (company. 'J'he most common form is for an amount to 
be named bv" the Articles, whirdi the dii’ec.tors mav divide among 
themselves as th(*3^ shall delermine. Until the directors have detei- 
mined the proj)()rtionH no diretdor can siu* for his fees,^ and the 

continuing directors may detormine that a retiring director shall 

receive no [)ai‘t of the I’emuueration.'^ Sometimes, however, a 
fixed fee is paid for each meeting attended, or the remiineraiion 
is proportioned to the number of attemhinces. An agreement 
between a company and its directors under wliicli llu^ directors 
forego fc‘(^s due to them is binding on cacb dirc'cloi’, even tboligJi 
ibe company gives no consuh'ration for t he ai»rc(micnt ; and a 
compaiu" may become ])arty" to such an agi'oement by its liquidatoi'.*^ 
A resolution of the directors at a board meeting, wlnle tlie comjiaii}^ 
is a going concern, to forc'gu or to postjionc tliiMi* ft‘cs will also be 
binding, certainly as to futuj-e fecs,-^ and, it is submitted, even in 
resjicet of fees ali'ead3' eai’iieil Since a comjiany, while a going 
concern, acts hy its dircctoi-s, a. fonmil iH'solntioii of tlie lioard is 
an act of the corupan3% and, it would seem, necessarily niak(\s tlie 
company a party to the agreement of the dircidors evideiuied 

' Cuiitnil (le Kaup Gold Miiies, [IHUllj W. N. 2U;. 

2 Shaw s, lir.vHiit & Go., 1 lilOlJ VV. N. VII. 

* Hale & Plant, [1H89] (Jl L. T. 2(M> , Soufli Western of Venezuela Railway, [1902] 

1 Ch. 701. 

♦Oaridftd Copper Minirip (’o. v. Swallow, ( 1902J 2 K. U. 44. 

^ Jte Lundy (Jranite Co., [18721 20 L. T. 073, Nell r. Atlanta C’o , [IHIUJ 11 T. L.R. 407. 

‘‘Morrell V. Oxford PortUiTul CVmeiit Co., flDlOj 26 Tamos L. R. 682; Josejih v. Sonora 
(Mexico) Land Co., [1918] 34 T. L. R. 220. In these cases the Arlicle dal not contain the 
words “and in default of a^^reement eipially ” (of. page 304, note*', vitpro). 

7 Gilman v. Gulchcr Electric Jught and Pow'cr Co., fl886j 3 Times L. R. 113; Joseph 
r. Sonora (Mexico) Land Go., [191HJ 31 T. L R. 220. 

“West Yorkshire Darracq Agency r Coleridge, [1911 [ 2 Jv. 11. 326. 

® Milhurii V. Chaffers Extended, 7'iniei, 3rd .June, 1899 ; McConnell’s claim, [1901] 1 Cii. 728 ; 
»*« Consolidated Nickel Mines, [1914] 1 Ch. 883. 
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hy tlie resolution.^ A t'esolution to take no fees may, however, 
he I’eseiiided, and as from the rescission will cease to operate.® 

If a director’s appointment is not validly made he cannot 
recover remuneration, either under the Articles or under a quantum 
meruit, although he may have served for a long })eriod and if 
]t he discovered that fees have been paid for a period after 
ihc diroclor had vacated office under the terms of the Articles, 
tlic company, in a case where the facts negative the probability 
<d ;ni intention to grant remuneration, can I’ecovei* the amount 
paid hy mistake.^ 

The reiTiiineration covers travelling exjienses, and unless 
,sp(M-i;i,lly autliorised liy the Articles or hy resolution of la general 
meeting such expenses must not he ])aid in addition^*; nor 
may the direc.tors without such authority pay income tax on tlieir 
numincralion out of the company’s assets: it must come out of 
lli(' 1'eniunerata‘ou ^ 

When the 1‘emuncratiou is by a jicrceiitagc of pr-ofits, it docs 
iiol include a share of the prolit made on iho sale of the whole 
Imsincss of the com])any,^ but it will include ])rofits wliich 
e\ist. in s|»e(!ic, even though not convertcMl into cash until after 
Jujindation.^ 

l)ii*(*c(ors wlio arc appointed receivers or managers in a debenture 
Ijohlers' action may recover remuneration in hotli capacities'** Tlie 
s!ih‘* of ihe bulk of the company's pro[)erty so that the dircciors’ 
<liiti(‘s are greatly reduced does not disentitle them to tlieir full 
remmuuvition.*** 

It was held liy Pearson, J., that when a eoinpany is in 
iHjiiidatiun the directors’ claim for fees musti lie ])f)st])oned to 
lh'* claims of oiihsidc? creditors, on the ground that tlio former is 
made by tlie dii*ectors in the cajiacity of incnibers ^ ; hut more 

’ I.Hmboifc V. NorMieru Hailvviiy of iiiieiio.s A.yrrs. [ IH70J IH W. R. IbO, is not a siitsHfactory 
milioiiiv loj Mil* inoiiortitioii tlmt a roMolutioii to torero or postpotio toes already earned is 
"icllccti VO (sec* MoCoimoll’s olaini, [laol] 1 C’li. at 

- Itf Coiisolitlated Nirkel iMines, Jjimitod, [lOH] 1 Cli. SH'f, 

WtMdf V. KasL Ni^'el (Jold Milling Co.. flWSj 21 T. U. R 0(>0. 

‘ Rodoya (V)., riWl] 1 Cli. 27(>. Jn tliia ca.'ce the director was di»(iualified for havinp 
-ccioilv ])artiojj)Hted in contracts with the coiripany. 

’ Yoiuijr V. Na\al and Military Co-opciativc Society, [1905] i K. TJ. (5S7 , Mannor, Li^iiited, 
r Aleymulor, [1908] S. C. 78 

'■ MoscUoek Co v. Fuke, [1900] 1 Ch. 14H. 

■ PramoB v. Fhiltfontein Mining Co., [1891] 1 Ch. 1-10. 

'' Jff SpHiiinh Prospecting Co., [1911] 1 Ch. 92. 

" Soiiih Western of Venezuela Railway, |1902] 1 Ch. 701; IliNhlun v. CriBscll, flHbO] 
kq 220. 

(’oiisolidated Nickel Mines, Limited, [1914] 1 Ch. 8 h3. 

A’.c parte Cannon, 30 Ch. IJ. 020. 
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recent decisions have allowed a managing director who was a 
member of the company,^ and ordinary directors where the Articles 
fix their remuneration ,2 to prove for such remuneration in 
competition with tlie outside creditors. But it would seem that 
if the remuneration were merely a gratuity voted by the company, 
and not payable under the Articles, it would not be provable. ^ 
Directors who pay themselves in preference to other creditors 
when the funds are not sufFicient to pay all in fnll,^ or who 
take fees in excess of the proper amount,** can be made to 
repay the amount. They must not, wlien tho company is insolvent, 
pay up the calls due on their own shares and immediately use 
tlie money for their fees.® 

It seems the company cannot ratify the payment by dii’ectors 
of remuneration in excess of that allowed by the Articles without 
first altering the Articles or ])assing a special I'esolution,'' but it 
can grant additional sums by way of gratuity ])ayable out of profits 
or otliejr moneys at the company’s (lis])osal, provided this is done 
at a properly constituted meeting on due notice. 

tMie remuneration paid to directors is the payment for tlieir 
services, and where a company lias jirovided the qualification 
shares of direclors appointed to represent iU interests on the 
board of another company it has no claim to the fees paid to 
such directors unless an express bargain has been made that 
they shall band over their fees ^ 

The Court refused to appoint a receiver of directors’ foes at 
the instance of a creditor,'*^ but tlierc is no reason why a 

garnishee order should not be made when the foes are due. 

Vacati^Kj the Office of Diicctor. 

Table A, Clause 78, provides that at the first ordinary 

meeting all the directors shall I’etire from office, and that at 
the ordinary meeting in every subsequent year one third of the 

directoi’S for the time being shall retire, and special Articles 

almost always have similar Articles for the retirement of a 

» He Dale & Plant, [IHOUj 43 Ch. D. 255. 

“Re New liritish Iron Co., ex parte Beckwith, [1898] 1 Cli. 32+ ; re A 1 Biscuit Co.^ 
[1890] W. N. 116. 

* A 1 Biscuit (;o., [1809] VV. N. 115; ex parte Cannon, [1886] 30 Cli. D. 02(i. 

* Gaslijfht Improvement Co. v. Terrell, [1870] 10 Eq. 108. 

* Re Whitehall Court, [1887] 66 L. T. 280. 

* Re Washington Diamond Mining Co., [1893] 3 Ch. 95. 

7 Boachoek Co. r. Fuke, [1900] 1 Ch. US. 

* Geo. Newman & Co., [1805] 1 Ch. 074. 

“ Dover Coalfield KxtenMiou Co., [1908] 1 Ch. 05. 

Hamilton v. Brogdeu, [1801] W. N. 36. 
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certain proportion of the directors by rotation. Clause 82 of 
"J’able A provides that if at any meeting at which an election 
ought to take place the places of the vacating directors are not 
filled up the meeting shall be adjourned for a week, and if at 
the adjourned meeting the vacant places are not filled the 
vacating directors shall be deemed to have been re-elected. It 
has been held that the portion of this Article relating to the 
adjournnient is directory only, and “ if for any reason either the 
first meeting or the adjourned meeting at which the election of 
directors ougl)t to take place does not proceed validly to till 
up the places of tlie vacating directors, then tliey are to 
continne in office”^; bnt where no meeting is held during the 
year Sai’gant, J., has held that the dii-cctors who ought to havei 
retired at the meeting foi* that year cease to he dii'ectors as from 
the dlst Decern ber.- 

The ollice of director is usually dechn*ed to ho vacated if ho do 
nr siifTer certain tilings, such as becoming bankrupt oi* insolvent. 
JJat this does not ])revent a {lerson who is a bankrupt at the 

tim(‘ of his a])pointnient fj-oni holding office.^ As to the meaning 
of “insolvent” see Sissons A Co. v. Sissons.'^ There must he 
some declaration or admission of iiisol\ eiicy, hut not necessarily 
any hankru])tcy.^ Mere insolvency in fae.t (i.e. inability to pay 
tleb^s as tliey accriu") such as would ajipear from a strict taking 
of accounts is not enough, hut various facts and admissions 
showing tluit the director knows that he cannot meet his 

lial)ilities in full constitute evidence on which tlie Court may 
lind liini to l)e dis([ualified undei* such an Ai'ticle.^* Other 

usual grounds declaring the ollice of direefor vacant are being 
coneei’ned or intei’csted in contracts made with the company, 7 
acetipt-ing or holding an oflice of profit under the company,® 


^ Grout Northern Salt and Ohcinical WorkH, [ISOa] at pB^fe 4H2. 

‘ ( 'faiholiduted Nickel Mines, Limited, [1014J 1 Ch. 8 H;i. 

' l>n>v8on r. African Consolidated (’o., [ISUSj 1 Ch. (5. 

+ ; 1‘J10] 54 Sol. J. H02. 

.liimes r. llockwood Colliery lU)., [1912J 100 J.. T. J2S. 

^ L<mdon (bounties Assets Co. r. Brighton Grand Concert Hall, Limited, [1015] 

^ K. H. m. 

‘ The inct of holding shares in another company eontrocting is a sulHcieiit interest to 
crouto dihijualilicatioo (Turnbull r. West Hiding Club, (1804] 70 L. T. 02; Todd v, Robinson, 
1 11 (^. H. 1). 7M9, Dames r. Grand .Tmiction Water Co., [1852] 3 H. L. C. 7.50). But the 

Artick's usually make such a case an exceiition (see Table A, Article 77). If the words are 
“If he IS concerned in or iiarticipates in the profits of any contract” it is immaterial 
that there was no profit from the trunsactioii (Star Steam Laundry Co. r. Dukas, [101.3 j 
\V. N. 39, 108 L. T. 3G7). 

" For instance, as paid trustee for debenture holders (Astley v. New I’lvoh, [1800] 
1 Ch. 1.51 ). Where the Articles jirovidod that a director wdio accepts or holds any ofHco under 
t)ie coiiipuny should bo disiiualitied, and the secretary was aiipointed a ibroctor, and after such 
iippointuient perl'ormed the duties of secretary without salary, it was hold that there was nu 
du}<|Uttliflcation (Iron Ship Coating Co. v. Blunt, [18G8] L. tt. 3 C. P. ‘181). 
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failing to acquire the (jnalification within a stated time,^ or being 
absent from meetings of direciors foj* a long })eriod (see the 
original Table A, Clause .57, and the new I’ahJe A, CJause 77). 
If the words used in the Arti(^les are “if he absent himself,” 
this means “ voluntarily,” and absence thnmgh sickness is not 
a disqualification.- If tin' words are “if he is concerned in any 
conti’act ” the director will be dis(]ualified even though tbe contract 
was such that he could make no ]n*ofit out of it.‘^ 

The princi])le that a din^ctoi- may not be a party to any 
contract with the company or derive profits from dealing with 
the company (see pagt; 290, siqtm) does not depend on the Articles. 
The disqualification usually imposed is in addition to the liability 
to account for the profits made from the transacf ion. 

Upon the ha})pcning of any of the sj)ccified events the office 
is faclo vacated,'^ and the ofliei* directors cauiiot w’aive the 

disqualification ; hut if the ca-use of discpialifieation is the doing 
or suffering some act (r.g. being declai'cd bankrii]>t^’ or accepting 
a place of profit), the outgoing diroctoj* may he re-ele(‘ted. On 
the other hand, if the cause of dis(|ualitication is a continuing 
one (c.f/. pai’f-ici pating in a contiMci which ]*e(piires continued 
consideration l)y the hoai’d), it will again render tlie ollice vacant, 
even if the offender has been in the meantime re-elected. 

Ily special Ai'ticdes a direcior is usiuilly allowed to resign. 
Plven in the absence of such a power, unless the Ai'ti(des contain 
condilions, he may resign, and his resignation is com])lete when 
notice is given to the secretary, and cannot suhse(jneiitly be 
witlidi'awn," even though no acceptance Juis taken place. 

VVhei’e directors are n])poiiite(l to till office for a specified time 
and continue to act aft(‘r tlie exjiiration of that time, no others being 
appoiut(?d to take their ])laces, their acts will hind the company.^ 

' 'I'lie Act iiou imikcs thih a stHtiitDiy (hsi|UM]ificuti<>n Ht the «‘\piiHti()n of tho time 
named in tlio Articles ol AssocihIjou, with a maxiiiitiru td two month, s (Hectioii 7 ii ). Tins doei" 
not a])i)l,\' wlierc tlio rjuahhciition is mcmisi^ll after the director has ticiimred the ori;»-mal 
qualdication (Molineaux r. liondon, IJirmiiiffhairi and Muuchcstor (’o., I lllOli] 2 K. JJ. 5S9). 

" Mack's Claim, flOOh) "W. N. lit; Mct’orinell's Case, | lUOJj 1 Ch. 728. 

" Star Sleam Laundry Co r. Dukas, (liM.’ll W. N. .'ll), lOH L. T. :i(>r. 

^ llodcfjfa Co., IIDUIJ 1 Ch. 27(5, which nppeiirb inconsistent with Tiirnhnll r. W'est Ruling 

Athletic Cluh, 1 iSDt) 70 L. T. 02, wlieie Kekowich, .1., held that a director must he given an 
opportunity of explaining Jus conduct. See also liuniungs 'c. Williamson, [188, '5 1 11 Q. U. D. SID. 

® Dawson r. African (kmsolidatcd Co., ( 1808J 1 Ch. C. 

• Rodoga (k)., [loot] 1 Ch. 28t. (Uuuse 57 of the original and Clause 77 of the new 

Table A declare a director’s ollice vacant il he hold any other office or place of profit 
under the company, or he concerned in the piofits of any contract wuth the company. 
This IS usuiilly varied in special Articles, hut it i.s a moat salutary rule. 

'Maitland’s Case, 4 l)e C. M. & G. 769; Transport, Limited, v. Schomberg, [1906] 
21 Times L. H. .'t05 ; Glossop r. Glossop, [ 1907J 2 Ch. 370. Compare Reg. v. Mayor of 
Wigan, [1885] It Q. R. D. 908. The rteemum of Kcktnvich, ,T., in Munieiiial Freehold Laud 
Oo. i*. Polhngton, [1890] 63 L, 238, 59 L. ,T. Ch. 7.34, cannot now he relied on. 

* Muir w. Forman's Trustees, [1901] Court of Sesa., 6 F. 5Ki. 
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There is pfciierally a power io remove directors by extraordinary 
irsoliitiun. If this be so, an ordinary resolution wdll not suffice, 
if ihere be no power fo remove a dinnilor, the Articles must 
tirst l)e alteivd to pfive such a power before he can be removed,^ 
or th(^ company must wait till he retires by rotation, when it can 
i*('t‘iiso to re-appoint him. l^lie (h)nrt, howev€*r, will not necessarily 
compel a coni])any to employ a director against its will, notwith- 
standinnf it may liavc contracted under seal to do so, but may 
leave him fo Ids remedy in dama_i>‘e.s for breach of contract.^ But 
the refusal to allow 1dm to aed must be that of the company in 
Mcueral meeting, and not that of the hoard of directors.’’ Where, 
however, iiTider a contract, and thei Articles a shareholdei* had a 
Tjghi. to nominate two directors, the (loiirt mad(' a dt'i’laration that 
such a nomination was valid and that the direidors were well 
ajijiointi’d, and intirnateil tliat it would enforce their right to serve 
nuh'ss tliere was some ohjoction on the gi-ound of unlit ness.'*' A 
powt‘r to remove a director “for negligence or other reasonable 
cause” was held to mean smdi cause as the company thought 
reasonable, and the Court refused to interfere.^ 

(^onihict of Buitiness by Vimlors. 

I’he members of the board when acting by a sufficient quorum 
fN^hich IS usually pre.scj-ihed by the Articles) need not all be 
jireseiit, and of those present a nnijority may act. If no quorum 
1)1* prcsca-ihed, a majority of the hoard is i*equi7*ed to form a 
qiioriim,^’ hut in some cases it lias been hold tliat the n urn her to 
lorni a (|uorum can be established by the practice of the board. 
Ihit jf tliere be a (danse in the Articles tliat the continuing 
(lireetoT’s may act notwith.standing vac^.ancies, a numhor lers than 
llie minimum iiumbtir of directoi’s allow'd! by the Articles is 
capable of liinding the com])any.” dlie Articles may, how^ever, 
sliow that not loss than the ndnimuni numhor is to act, and 
\vlu*re tlie minimum was four, Imt only tw'o wore named in the 
Articles, it was held that these two were not “continuing’^ 
dirc'ctoi's, and could not act till a full board was appointed.® 

' lni]jevinl H,Vilropnt]iic Co. r. IJhthjusotj, I 1HS:1J tUi. 1). 1. 

* Mniiihn(l;^c r. SimHi, | IrtH'.lJ 41 Ch. I>. 4iV2, 476; Harbeii r. [ 188.3] 2.3 Clw D. 14. 40. 

'I’lio tnnui'r ciis(' rohitod to a inanagnii? diKictor, whose jmsitiou is soTiK^wliat dirtereiit to 
0»nt (*t an oidiimrv director On this ])omt soe the case cited, nutc* prv Sari^aiit, .T., at 
piijn' 11)5. 

'* J'ulhrook V. Hichinoiid (.loiiKolidatcd (to., [1878 | 0 ("’ll. D. did. 

* Uritish Miimc Syndiaite r. Alperton Rubber (*o., [UUoJ 2 (.'h. 186. 

^ Indcrwick r. Snell, [184!)J 2 Mac. k (t. 210. 

" York Tiamwiiys Co. r. Willows, [1874] 8 Q. B. J). 08.5. 

“ He^enl’s (.'anal Ironwork.s, [1807 j W. N. 70; Uy-ster's Case, [1S07J 4 K(i. 233. 

** Srottish J’etroleiiui (\)., [1883] 2.3 Oh. D. 413. 

^Jte Sly. Spink & Co., IFertslct’s Case, [UUl ] 2 Ch. 4;i0, per Neville, J.; but see La 
Compagnie de Mayville r. W’hitley, [1890] 1 Ch. 788. 
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Where the niimher reinaining in office is less than a quomm, 
it has been doubted whether they can act,^ but in a case under 
The Coinpaiiies Clauses Act, 184)5, it was held that a single 
director could act although the quorum was three, ^ and the same 
reasoning would a])j)ly under the usual Articles. In reckoning a 
quorum dii’ectors not entitled to vote {e.g. as being interested 
in the contract under discussion) must not be counted.'^ If two 
directors ar(‘, in fact, interested in a transaction the objection will 
not be removed by splitting up the resolution and each director 
voting only on th(‘ part affecting the other,^ anti a resolution 
3*educing the (piorum for the purpose of enahliug those not 
interested to pass the resolution will be invalid.'^ 

Notice of the meeting must be given to all the directors, for 
business done at a meeting of which some dii'ector had no notice 
is invalid, and a director has no power to waive his right to 
notice^; but if a director is abi'oad and out of rt‘acb of notices, a 
meeting held without notice to him is valid.^* The notice may be 
a very short one; even a few minutes’ will suffice if the dii’ector 
can attend, and where lie objects to tbe shortness of the notice 
ho should Tnako his objection at once, or it will not pi’evail.7 A 
verbal notice is also sufficient.'^ It is not necessary that the 
notice should state what business is to be transacted ” unless the 
Articles re(|uir(‘ that ceidain hnsintsss shall only be transacted at 
a meeling specially convened for that piirp()S(‘, in wliieli case tfio 
notice must sufficiiaitly indicate the busim'ss to be considered. it 
has been held by Kekewich, J., that where there were only two 
directors of a cnnqiany, and one did not attend a meeting duly 
summoned, but the olhei*, meeting him shortly aflei' in the passage 
to liis office, projiosed the election of a third directoi’, and, on 
objection being made, declared that by bis easting vote as chaii*- 
man he cari'ied the resolution, his nciion was valid ; but where 

^ Soe Owen mid Aslivvoitli'N (Mmin, llUOnJ 2 (Ui. 27li, nnd ^ Mewhftvcn 

Local Board r. JSiew haven School Hoard, [ 18H5J .'JO (Ui. 1). 251. 

Channel Colhones Trust v. Dover Co., [1014] 1 Ch. .5US ; iittirmcd m the V. A., [1914] 

2 Ch. SO*). 

3 Yulll V. flre.ym()uth- Point Elizabeth llailway, [lOOi] 1 Ch. 32. 

♦North Eastern In.suraiice (\>., | lOIOj 1 Cli. lOH. 

♦PortuniieBC Cofiper MinoK, [ISSO] 12 Cli. I). 100; Youuk t'. Ladies linpenul Cluh, 
Limited, [1020] 2 K. H. 523. 

• Halifa-v Sugar ('o., [1800] 02 L. T. 564. Comxiare Sinjth r. l)ttrlC 3 ', [1840] 2 H. L. C. 
789, stating that nil corporators not "liej'^oiid Mimmoidng distance” irinst have notice ot 
a meeting of the corporation, 

^ Browne v. La Trinidad, [1887] 37 Cli. D. 1 (aoo page 9). 

■La Coinpagnie do Mayville v. Whitley, [1800] 1 Ch. 788. 

•Young r. Ladies Imperial Club, ]..imitod, [1020] 2 K. B. 62.3. 

Smith t’. Paringa Mines, Limited, [1000] 2 (’h. 103. 
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one director met another at a railway station and proposed resolutions 
to which the other would not listen, the resolutions were held not 
well passed.^ 

According to the well-established rule that an aj>;-ent cannot 
act on hehalf of his principal in a matter in which the agent 
lias a conflicting interest or duty, directors are precluded from 
taking part in any resolution under which they take a benefit 
<)!• whicli adopts a contract that concerns them^ unless the 
Articles authorise their doing so. The cases upon this subject 
are noted on pages 289, 290, and under the headings “ Liability 
of Directors ” and “ Seci’ct Profits.” It must be here noted that 
if intei’osted directors take part in any transaction there is an 
irregularity which renders the transaction voidable by the 
coTupany as against the directors and any persons who have 
knowledge of the facts. The Articles usually declare that the 
chairinan shall have a casting vote in case t)f the directors being 
o(|uaily divided upon any question. An appointment of a chair- 
man made in contravention of the Articles of Association is 
invalid, and a I'csolution carried by tlic casting vote of a person 
so appo-nted is inojierative even tboiigh the in^cgular a])i)ointinent 
lias been acquiesced in by the board.^ 

If the Aidicles authorise it, but not otherwise,^ the board may 
<U;lt*g}de any of its powers to a committee, which may consist even 
of a single director,*' but the lioard does not by making such dele- 
gation lose its power to act in the matter, and the hoai’d cannot 
<lepiive itself of power to control the company's business.'* Kach 
director has not alone yiower to bind the company unless he has 
had this power specially delegated to him.'^ Nor can a number 
of the directors, even although they constitute a majority, act 
wit lion I. meeting or at a meeting of which notice has not been 
given to the whole body,^ and acts done by a majority of the 
hofird not duly convened as a board meeting {e.g. on tlie occasion 
ol a general meeting of the company) are not valid.® Pickford, J., 


' Harro7i v. I'otter, [U)M] 1 (^i. 895. 

- Spo :iH9 anrl 21)0, mpra. Tratisviiul LatidH ('o. v. New' Belg'iuui (’o., [1914] 2 (Jb. 488, 

1'’ <iin* of the mowt recent cases and fully espreshcs tlie Rule. ^ 

'‘CMurk r. Wojknian, 1 1920] 1 J. R. 107. 

* Howard’s C^ase, [IHfMJj 1 Oh. 5(51. 

“'J'annne Co., [1HH4] 25 Oh. I). 118; Harris’s Case, [1872] 7 fJli. 687; Uunicy v. Fire- 
proof Dooi s, Limited, [191(5] 2 Oh. 1 15. (Compare Horn v, Faulder A Co., [1908] 99 L. T. 624. 

'* Hnth r. Clarke, [1H91] (5.1 L. T. 348. 

' Horn V. Faulder & C^o., [1908] 99 L. T. 624. 

PortupuRse Copper Mines, [ 1889] 42 Cb. D. 100 ; Homer Gold Mines, [1888] 39 Cli. D. 646 ; 
Rank of Syria, [ 10(h)] 2 Ch. 272, [1901] 1 Ch, 118. 

“ Harbor’s (’use, [1877] 6 (_:h, D. 963, where the nomination of a person approved by six out 
of seven directors was held not suflBcient. 
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held that where a resolution of the dii^eetors required bills of 
exchange to ])e signed by a dircetor und tlie sei-retary, a bill 
signed by a diveetor only was not binding on the company, even 
in the hands of a holder who did not know of the restriction,^ but 
this has been ovLUTuled in the Divisional Coiirt/' 

The Articles often provide that a letter signed all or a 
majority of the directors shall have the same efTect as a resolution 
of the board. In the absence of such a ])r()vision the dii’ectors 
cannot act witbout meeting.'’ Kry, Ij. J., has suggested that 
without Tnecting directors cannot tliink,** and a collective opinion 
certaiidy appears to be contemplated by the Acts. 

The directors must not exclude any of their body from their 
meetings, and unless the com])any has b}- j'c.solution decJai'ed 
that it does not desire a director to act,** an excludect director 
can obtain an injunction restraining his c-ontiiiued exclusion.® 

The dii'cctors ar(‘ the proper persons to do any act in tlie 
name of the conqiany, and in jiarticular to commence actions in 
the name of the coni])anv, to make contracits, and to affix the 
seal of th(‘ conijiany to deeds. The questions relating to actions 
are discussed below under the heading “ Ac'i jons \\\ ano against 
TMK (h)Mi’ANY,” page 32S, ivfra. 

Unless the Articles require directoi's to confoi’in to dii’ectioris 
given by the company in genei-al meeting, tlie com finny camyot, 
except by special resolution, take tin* conduct of tbe ])usiuoss out of 
the directors’ hands, or conijiel them to adofit a particular line 
of action, such as sealing a draft deed or effecting a sale of the 
company's pro])erty." The usual Article, such as Clause 71 of 
Table A, reqiiii'es a special resolution for “regulations” to control 
tlie directors,' and wliei-e Articles gave the diivelors p()\^er to 
appoint a managing direetoi* it was lieJd tin* eomjiany in 
general meeting could not interfere, although auotlier Article 
em])ovvei'cd them to manage only siibje(;t to such regulations as 
the coTn])any might prescribe®; Imt if the diree.iors are unable or 
unwilling to exercise the jiowers eontided to them, whctlier by 

’ Premier Imliistiuil Hunk r. (’iirln)n MnimfacttiriiiK Co., [ I'JOiJ | 1 K li. ]()<;. 

2 T)e.v r. Pnlhiiffcv Kn^ruK'C'nii”^ Co., [11)21] 1 K. H. 77. 

^D’Arc.v i Tainur Hill Umlwaj Co, [ IHG?] li. li 2 E\ l.'iw ; lliiycraft Gold Hoduction 
Co., [1900] 2 Cli. 220, Jloirior DLstnoi Miiicr, i IHhh | 89 Cli. I). G«). On the oUkm’ hand see 
Collie's Claim, [1871] 12 Kq 21.(5, 2.')8, and .Soiithurii (^onntics D(‘i>t)sit Hunk v llider, [1896] 
78 L. T. 374. 

< Portuguese ('opuer Mine.s, [1889 ] 42 Ch 1) 160 

' BaiTibndge r. Smith, [18,S9] 41 Ch. 1) 402, 471. Harlien r. Phillips, ] 1888] 28 Ch. D. 14, 40. 
Piilhrook V. Uichinond Consolidated Mining Co., [1878] 9 Ch T). 610. 

" Antomaiie Sclf-(Jlean.sing Filter Co. r. ('niininghnni. [ 19IH5] 2 Ch. 84; Gramophone and 
Typewriter, Limited, r. Stanley, [1908 ] 2 K. H. at page 106, Salmon r. Quin Si Axtens, 
[1909] App. Ca. 4rl2. 

“Thomas J^ogan r. Davis, [1911] 104 L. T. 914, 106 L. T. -419. 
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there being no inde])en(lent quorum or by disiDutes among the 
direotors, the conij>any in Genei‘a.l Meeting can pci'form the 
duties which the dii*ectors fail to caij’v ont.^ 

The cases on the question of the effect of an irregularity upon 
acts affecting shareholders are conflictiiig. It has been held that, 
notwithstanding the provisions of Section G7 of tlie Act of 1862 
(now Sections 71 and 74 of 1908) referred to below, if tbe directors 
are not properly appointed according to the Articles of Association,® 
or if they continue to .act without re-election,*^ they cannot allot 
shares, make valid calls, or forfeit shares, these being matters 
between the company and the shareholders. Equally, if the Articles 
fix a minimum number of directors, .a smallei’ num])er cannot act, 
and anything tlicy purj)ort to do is invalid unless power is given 
fo act notwithstanding v.'ic.ancies.* Hut, on the other hand, the 
Court of Appeal has held that if the Articles contain provisions that 
acts shall be valid noi. withstanding any in*egularity subsetpiently 
discovered, shareholdei\s as well as strangers .are bound by and 
may take advantage of such acts, the iri*egularity being (uired by 
sncli an Article oven though the facts constituting the ii’regularity 
arc known, provided that the directors act in good faitlj and 
believe that they have ])ower to do the act in (juestion ; and 
a meeting of the company ordered to bo called by directors not 
farming a quorum may p.ass valid I’esolutions,^^ while a call made by 
dii*ectors appointed at a mooting irregulai*ly summoned is also valid.^ 
Tf directors not. pj'oporly appointed, or otherwise acting 
irregularly, have dealings with str.aiigers wlio do not know of 
th(^ irregularity, they will he treated .as agents of the company, 
wliich will be bound by theii- acts.^ In other w^ords, if an act is 
apparently lawful and Avithin the ])()wers of the directors, a person 
dealing Avith tliem may assume that all nocM^ssaiy steps ha\^e been 
taken and conditions fulfilled, unless he has notiee to the contrary, 
the maxim being Omnia 'pnesurn'tiiiiur vita esse acta}^ So if directors 


^ liamm t. Potter, LlUJi] 1 (_'h. SO."), Foster r. Foster, ( 1010] 1 Ch. 5:32. 

■*1.00(1011 and Hoiitherii Counties Land Co., [1880] 01 Ch. I). 22:i ; Garden Gullj 
United Quartz MiiiiiiR' Co. v. McLister, [1875] 1 App. ('a. :10 ; llowl)mch (,VmJ Co. r. Teaffuc^ 
[J800] 5 H. .fe N. JoJ. 

** Tyne Mutual AsHOciation r, Brcnvii, [iNWi ] 7-i L. T. 28;3. 

* Ahna Spuming Co., [1881 ] IG Cli. D. 6S1 , ScotUhh Petroleum Co., [IHS.*?] 2*1 Cli. D. 413. 
Dawson r. African Consolidatod CJo., [JHUHJ 1 (Oi. 0; British Asbestos Co. ». Boyd, 

I 1903] 2 Ch. 439; Chanue] Collieiies Trust r, Dover Kadway Co., [1014J 2 Cl>. 5(KJ. 

® Southern Counties Deposit Bank r. Rider, [1H9.5J 73 L. T. 371. 

"Briton Medical Association v. Jones, fl880j Cl L. T, 384. 

* County Life Assurance Co,, [.1870] 6 Ch. 2H8; Mahony o. Fast Holytord Mining Co., 
[1874] L. tt. 7 II. L. 860; Clounty of Gloucester Bank r. liudry Merthyr Co., [1895] 1 Ch. 020; 
rr Bank of Syria, [1900] 2 Ch. 272, [1901] 1 Ch. 115. 

* Royal British Bank r. Turrjuand, [1856] 6 E. & B. .327, Clarke v. Imperial Gas Light 
and Coke Co., [1833] 4 B. & Ad. 316, e.e paHc Overend, Gnriiey & f/O., [1809] 4 Ch, 460. 
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have power of delegation a stranger may assume it has been 
properly exercised,^ and this applies in the case of bills of exchange 
executed by persons having apparent but not actual authority." 
Actual or constructive notice of the iiTegularity, however, 
deprives the party dealing with the company of this protection. 
Circumstances may put a ])arty upon inquiry. Tor instance, 

where the sole director (^f a one man ” company made a practii^e 
of paying cheques, crossed and unciossed, drawn in favoui’ of 

the company, into his })rivatc account, the bank was lield 

to he ])ut oil iiujui i‘y, and liable to tlie company for the 
conversion of the che(]ues, and not entiiled to the protection of 
Section S2 of TIkj Hills of Exchange Act, 1882, in respect 
of the cheques wliich weri^ crossed.*^ In ordinary circumstances 
a notice will not he binding unless given to an officer in 

the course of the company’s business, or in such circum- 
stances tliat it was liis duty to communicate it to the 
company.^ Thus, one of two companies having directors in 
common will not be taken to have notice of the manner in 
which the acts of the otlier ai*e carried out, 7 and the same rule 
applies in the case of companies having a common secretary.^ 
Since persons dealing with a company ai‘e deemed to liave notice 
of all matters contained in the JMernorandum and Articles, any 
agreement inconsistent with these will give the pai‘ty contracting 
no riglit of aclion.-^ 

'JMie directors are ti'ustees of the powers reposed in them for 
the benelit of tlie eompitiny, and in allotting shares, making calls, 
forfeiting sliares, ajiproving transfers, and paying ]>reliminary 
expenses they must act for tlie benelit of the company, and not 
for tliat of tliomselves or their friends, or for one class of sliare- 
holders at the expense of another (see page 2i)(), sHj)ra). Tliey 
cannot by a coiiti’act deprive ibeinselves of power to control a 
manager so as to confer powers on him to the exclusion of 

1 Totterdell w. Fareimm Blue Brick Co., [186CJ L. K. 1 C. P. 674; Bigg-erstaff r. Bowatt's 
Wharf, [180C1 2 Uh. IW. 

* Dey t’. Pullniger Eiiguieeiing Co., [1021] 1 K. B. 77, overruling Promior Industrial Bank 
V. Carlgm Maunfactnring Co., [lOOOJ 1 K. B. 106. 

* Wandsworth Gas Light Co. r. Wright, [1870] 22 L. T. 404. 

♦Irvine v. Union Bank of Australia, [1877] 2 App. Ca. 366. 

* Uiiderwoo<l (A.L ) r. Bank of Tiivei’iiool and Martins, [1021] 1 K. B. 775. 

® See cases cited lu next note and Fenwick, Stobart & Co., [1002] 1 Cli. 607. 

7 Hampshire Laud Co, [1800] 3 Ch. 743; Marseilles Extension Railway Co., [1872] 
7 Ch. 161 ; Young v. David Payne &, Co., [1901] 2 Ch. 608. 

“ Fenwick, Stobart & Co., [1002] 1 Ch. 607. 

* Ernest v. NicIioIIh, [1867] 6 H. L. 401 to 410; Fountoiiie r, Carmarthen Railway Co., 
t;i808j L. R. 5 K(i. 322. 
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themselves.^ As to the incapacity of directors to make any 
contract in which they have a conflicting interest or duty see 
page 290, aujpra. 

Minutes must be kept of all proceedings and resolutions at every 
meeting of directors (Section 71, Sub-section 1), and such minutes^ 
when signed by the chairman of that or the next succeeding 
meeting, are evidence of the proceedings (Section 71, Sub-section 2), 
and, until the contrary is proved, every such meeting is deemed to 
have been duly held and convened, and all proceedings to have 
been duly had, and all appointments of dii'octors, managers, or 
liquidators shall be deemed to be valid (Section 71, Sub-section 3), 
and tlie acts of a director oi* manager are valid notwithstanding 
any defect which may afterwards be discovei’ed in his appointment 
or qualification (Section 74: see also Clauses 75 and 94 of the 
new Table A). 

If there* is no record in the minutes of a resolution the 
Courts will assume that no such rcsolutioTi was passed, but 
direct evidence will be admitted to show that the minutes are 
inaccurate and have omitted something which in fact was done 
(see page 3(15, infra). 

A minute signed by the chairman is a suflicient memorandum 

to satisfy the Sfatule of Frauds- ^J4ie case cited is express 

upon the point, but attention dous not a])j)ear to have been 

ca!lled to the fact that the chairman is not a ])ersoti autlioidsed 
either to contract on behalf of the conq)any or to sign any 
memoraiiduiti so as to bind the company. 

The adoption of minutes at a subsequent meeting of 

directors does not make those taking part in such adoption 
res[)onsil)le for the acts done at the carlici* meeting if such acts 
were complete before the minutes came up for consideration*^ 
(see page 3(35, infra). 

Unless the Articles stipulate as to the amount of time a director 
shall devote to the comiJany, there is no Avay of comptdling him 
to attend to his duties, and a company cannot prevent one of its 
own directors from becoming a director of a rival institution.'*’ 

Liability of Directors. 

Directors, as agents of the company, are not liable t6 strangers 
for the acts or defaults of the company, nor for tlio [)erforiuance of 
the company’s contracts. Jn making bills of exchange, however, 

» Horn V. Faulder & Co., I lOOSj WU L. T. 624. 

- Jones V. Victoria (iraviiig Dock Co., [1877] 2 Q. H. D. J114. 

> Lands Allotment Co., [IStWJ 1 Ch. at page «3‘l; Burton v. ljc\Hn, 2 Ch. 240 

Lucas V. Fitzgerald, [1905] 20 Times L. H. 10. 

* London and Mashonalnnd Co. v. New Mnshonaland Co., [1801] W. N. 166. 
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they must be careful not to use forms wln’cli pledge their 
personal credit. Thus, “We, tlie directors of the A. B. Co., 
do promise to pay,” etc., signed l>y the directoi-s, will make them 
personally liable, although the coni])any also execute the iiote.^ 
But “1 pr-omise lo l>ay,” Ac., signed “J. H. Smethiirst’s Laundry, 
Limited: ,1. H. SiiK'thurst, Managing Director,” was held not to 
make the dii'cctor personally liable-; while “1 promise to l)ay,” 
Ac., signed “For the M. Hail way Conijiany, .1. S., Secretary,”'^ 
or “ We jointly promise to pay £()00 i’or value received in stock 
on a(U‘oiint of tin* company,” signed by three directors,' was held 
only io bind the com])any. The liabiliiy on bills whicii do not 
cori'(‘ctly stale the company's name is set foi-th at JJage 15, fmjna. 

Dii’cctors may, how'(‘vei‘, be liable to straiigcj's for wrongs done 
by tlnmi, foi* it is no answer lo an action foi* lort that tlie 
wrongdoi'r was an agenf, for anothei*. ^riiey inay jilso be liable foi- 
representing that they have an aiilhoi‘ity to borrow when in fact 
they hav(‘ noru' (se(‘ page 221, supra). 

A (lii‘e(‘tor is liaJ)le lo make good any money the company has 
ontrusted to him foi* the jinrpose of lan’iig dealt with according to 
the [)ro visions of tlui Memorainluin and Articles which has not 
been dealt with in that way, but in some way iiot authorised, 
although he has derived no benelit from the money and the 
payment has bt‘en mad(‘ with no corrnjit motive.^ “As soon as 
the (M)nclnsion is arrived at lhal the eoin])any’s money has be'en 
applied by the dii*(‘(;lors for ])ni*pos(‘s which the com])any cannot 
sanction, it follow’s that I he dir(*elors are liable to rc'plaee the 
inonev, however hon(\stly they may havt? acl(‘d And, again, “ if 
directors w’ho are (/nasi trustees for the com])any impi*opei*ly ])ay 
away the assets to the shai’<*hold(‘rs, they are liable to re])lace 
them.”^ In other words, not only is a director liable tor a 
inisap[)j*opriation. but also foi* a misapjilication of the money 
of the company, though it has not found its w’ay into his own 
pocket,^ and on this gi*oiind a director is liable to make good 
money which he has ap])lied for any purpose which is ulfui 
vires; but he is not liable “for losses which the conijiany may 


1 DiiUon r. Marsh, [1H71 ] 0 Q IJ. MOL 
^Ohiipinan r. Sniethiirst,, [ U)OS)J 1 K. U. 0*27. 

^Ale,\HiMlpr r. Siz(*r. [ ISOUj Ji. U. 1 K\. 102. 

* Liiidim r. Melrobe, [lHri7] 2 H. N. 2l):{, .*1 H. A. N. 177. 

* JPj* paife I’elly, 1.1S82’! 21 Ch, 0. 1<02 , see pHn'e 609. 

Fer Liialley, L. .f., in re Sharpt*, [UK>2! 1 Ch. at. pfipes 106 and 100. 

7 JPfT Jcbsal, M. TL, FlitiM'oft’.s case, flss2l 21 Ch. 1). at pa{j:e .631. 

* A director has, liowevor, tlie pioteetioti of Section 279 in the cHbO of honewt mistake 

(wee page 310, Chindi;e's Patent Asplmlte Co., [1921] 1 Ch. 543. 



rJABILITY OF DIKECTOIIS. 


319 


suffer by I’eason of mistakes or oito»*s of judgment.”^ Instances 
of this liability arc given in Hook III., Chapter IV., under the 
heading “ PinK-'i5Kj>i NGS A(UiN.sr Dkjjkqtiknt Dirkctous, Promoters, 
AND OrF[(JKKS ” (page 58H, vufra). The same acts wltich create 
liability for misfeasance under Sec.tion 215 render the directors 
liable to an ac.tioii at hivv before a winding up, in which case the 
com])any will be the proper plaintiff. 

Those who join in any misa])plicati()n of inoiuy are jointly 
and severally liable to make good the loss to the company, but 
not for the acts of othei-s in which be has had no pai*t. Only 
those actually implicated are responsible,” although knowledge and 
sanction of misconduct are enough to create liability, even in the 
absence of actinil participatirm in the misconduct'^; each diretdor 
being liable for money impro})erly received by himself, or by 
himself jointly with othei’s,'*^ or the misap])ropriation of whi(jh he 
has sanctioned, lie is not liable for breaches ol trust ot which 
he is ignorant, or wliicdi ocicui’recl before he became a director, •'* 
nor for the misajjpliealion hy others of a cheque which he joined 
in di'awiiig for a lawful iiurpose.^*' Mei*e presence at the meeting 
at whieli the minutes seUing forth the resolutions i-olating to the 
wrongful act vvei’c read and signed will not create liabilily iii one 
who took no part in tlie wi-ongf.il act'; Imt paidieipation in 
carrying out an iiiqiropei* dealing with the property of the 
comjiaiiy will create a liability, even though the director may 
not have been party to oi* may bare pi-otested against the 
resolution sanctioning tbe transaction.” (.)n the other liand, a 
direc’tor Avho has agreed to a. course of practice which results 
ill loss is not resjioiisiblc wdiere hp lias taken no ])art in the 
misapjilicahon of the money “It sliould be understood that a 
director e(»nseiiting to be a director lias assumed a jiosition 

' Nil, rate (’o. r. SyiKJifafce, [JHlMlJ 3 CJi. 43;j ; Ovorciid, GuniC 3 ’' & Go. 

/ Gibb, [lh73j U. 5 n. L. -ISO. 

- W'oir V. naTiiett. flH77j 3 Kx. D. ,’13; AVtar r. Hell, [lH7sJ 3 Kx. J). 3:iH; b)r i!irect(n-8 
are not a^^oats lor oacb other. 

•‘Lainl Credit C3o. r. Lord Formo^', [1870] (’11,7.3; .loint Stock Discount Co. v. Brown, 

( ISnoJ 8 lOq, 381, Montrotior Aspha-lte Co., [1870] 34 1^. T. 71(1. 

♦Parker r. .McKenna, [187.'>1 10 CHi. 90; Oxford Bonofit Building Sooietj', [1887] 3.S 
Ch. 1). 603; Lauds Allotment ('o., [IHIU] 1 Ch. Olfi. ^ 

* Forest of Deau Coal Co., [1870] 10 (_’h. D. l-IO; Asburet r. Mason, [1876] 20 Kcj. 225 ; 
(Uillerue v. London and Siibuilaui Building Society, [1890] 3.5 Q. B. D. 486. 

® Montrotier Asiihalte Co., [1876] 31 L. T. 716. 

7 Lands Allotment Co, [ISfU] 1 CIi. 617; Luens r. Fit/.gcrald, [1906] 20 T. L R. 16 
(Tntenin Dividend) , Burton r. Bevau, [1008] 3 Ch. 2W. > 

* Joint Slock Discount (’o. v. Brown, [1869] 8 Kij. 381; Raniskill i*. Edwards, [1885] 31 
Ch. D. 100. 

* Cullenie v. London and Suburban Budding Society, [1890] 25 Q. B. D. 485. 
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involvinp^ duties which cannot be shirked by leaving everything to 
'^others but failure to attend directors’ meetings will not 
render the absentee liable for the &,cts done by his co-directors 
at those meetings.^ 

As agents of the comy)any, any profit which the directors make 
without the knowledge and consent of the comy)any out of the 
transactions of the company beyond their yn-oper i*emuneration 
belongs to the company. ^ The rules of the Court “ lay down 
firmly tliat no director of a company can, in the absence of 
any stipulation to the contrary, be allowed to be a partaker 
in any benefit whatever from any contract wliieh i*equires the 
sanction of a board of which he is a member.”* Unfortunately, 
it is so common for y)ersons in a y)OHiti()n of trust to make 
secret ymofits that the (piestiou is continually before the Courts. 
A summary of the cases will be found under the heading “ Skcret 
Profits and Commissions,” y)age 324, infra. Directors, however, 
may pnrcluise shares from other members, and in such a case 
are not bound to disclose y)ending negotiations wbieli if successful 
will enhance the value of the shares.^ 

Directors cannot make presents to themselves or to one of 
their body out of the funds of the company,^’ nor can such a 
gift be ratified by the company by a. resolution wliieli is carried 
by the votes of the directors themselves." 

Wlien dealing with a follow-dii’eetor the boai’d sliould exercise 
special care that the coiu})any is fairly treaded, and if nj)on a 
reconsti'uetion special provisions are made f»)r the benefit of 
directors they must be disclosed, or the saiudion of the members 
to the scheme will be iiioy)erative.^ 

Directors, like other agents, are liable for neglect of tlieir duty, 
although not foi* errors of judgment. The amount of negligence 
re<yuired to create such a liability has been discussed in the cases 
mentioned below,® It is said to be something more than ordinary 


1 Per llyrne, J., iii Dnuc(ilJior r. Wood, [189UJ 1 Ch. 4-t)P>. 

“Marquis of IJiite’s (’ase, [1802] 2 Ch. iqp, 

’ Mon sou V. Tliotnpsou, [1871] L. H. 9 Q. B. 480; IIuj^’s Case, [1875] 10 Ch. 693. 

* Per Hatherloy, L. C., iii Imperial Mercantile Asaociatiou v. C^olcrnau, [1871] 
fl Ch. 607. TTsiuilly, however, the ArticlcH allow a director to participate m benefits if 
ho makes disclosure to his fo-directorh and does not vote on the matter. 

* Percival r. Wnght, [1902] 2 Ch. 421. 

George Newman Sc, Co., [1895] 1 (?h. 674. 

7 Cook r. Doeks, [lOlG] App. Ca. 554. 

* Kaye r. Croydon Tramways, [1898] 1 Ch. 358 ; Clarkson v. Davies, [1923] A. C. 100. 

* Lagunas Nitrate Co. r. Lagiinns Syndicate, [1899] 2 Ch., by Roiner, J., at page 418; by 
Lindley. M. R., at page 435 ; by Collins, L. J., at page mi. See also Ovorend, Gurney & Co, 
r. Gibb, [1872] L. R. 6 H. L. 480, and Murzetti’s Case, Ll8»0] 28 W. R. 641. 
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no^rligence, and is sometimes described as “gross negligence.** 
But what is “gross negligence” is difficult to define. From the 
cases it appears to be failure to exercise reasonable care, or such 
care as a prudent man would exercise in his own affairs, and 
this is surely tbc same as “ negligence ” ; yet the Court of Appeal 
states that “it must be in a business sense culpable or gross.” ^ 
Directors are not liable for losses arising fimn relying upon 
trusted officers of the company Avho have misled them as to 
the true position of affairs.^ 

Wliere the Articles contain a provision that a director shall 
not be liable for any loss “ except the same happen thi’ough his 
own dishonesty,” this has been held to be an answer to a claim 
for damages foi* lossi\s arising by negligence.'^ 

Section 279 contains the following provision for protecting 
directors, whicli is bori’owed from the Trustee Act: — “If in any 
}>rocepding against a director, or [>erson o(;cupying the ])Osition 
of director, of a, ciornpany foi‘ negligence or breach of trust it 
ap])ears fo the (%mrt hearing tlie case that the dii’ector or person 
is or may be liabhi in r(‘sj)ect of the negligence or breach of 
ti'ust, but has acted honestly aaid reasonably, and ouglit faifty to 
he excused for the negligtmce oi* birach of trust, that C'Oiirt may 
relieve him, either wholly or partly, from his liability on such 
terms as the Court may think j)roper.” This may save directors 
from liability where aefs have been done wliich have proved to 
bo ultra rirrs, but wei’e done in good faitli.'^ Apart from the 
provision, a director wdio liad ])aid away money witliout authority 
is liable to account for it, hovvever good his infentions and 
reasonable liis belief that he had authority.”' It is, however, not 
eas}^ to see in wdiat cases a director guilty of sufficient lugligence 
to render him liable can be said to have acted reasonably. The 
relief can only be gi-anfcd when proceedings have actually been 
commenced, and the Court can impose terms as a condition of 
granting the relief. 


‘ Compare Overeiul, niiiiH’y & Co. v. Gibb, L. R., .j H L. at paffos tat and 406; 

Lajjfunus Nitrate Co. r. Liijruiias ByiuUonte, [ISOOj 2 Ch. at piijfUH 4.35 to 400; National Bank 
of Wales, flSOOj 2 Cli. at pa>,m 071 Dovey r. Cory, [100 1 ] App. Ca. at pa^e 400; and as to 
tlie AAords “jrross nefflnrenec ” liavnip no nieanin^ beyond omission of reasofiable care, 
Gibhn r. McMullen, [IHOO] L. 11. 2 P. C. at pajfe .3.30. 

’Dovey r. Cory, [1901] App. Ca. 477. Prefontaine v. Gronier, [1007] App. Ca. 101. 

^Brazilian Rubber PlantationB, [1011] 1 Cli. 426, where tlio amount of noglig'ence 
necessary to constitute a cause of action was also discussed. 

Claridj^e’s Patent Asphalte Co., [1921] 1 Ch. .64.3. It lias been hold under The Judicial 
Trustee Act, IHOO, that such relief may be obtained at the hearing of an action although 
not pleaded (Singlehurst i\ 'rajiscott Steamship Co., [1S09J W. N. 133], 

» paHe Pelly, [1882] 21 Ch. D. 492, 608. 

H-B. 
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Wliere one of severtil dii-ecfcors has been rendered liable for a 
misapplication of the company \s money he can recover contribu- 
tion from any of the otlici* tlirectors who were liable,^ and this 
liability to contribution is not determined by death or bankruptcy,^ 
nor docs the Statute of liiniitations commence to run until the 
claim has been estjihlislied a^ai?ist the directoi* seeking eontribu- 
tion.2 If st'veral dircctoi's are siuhI toi>fether the order for ])ayinent 
is made' against them jointly and severally. 

7n the case (jf the dca-th of a dij-etdor liis estate remains liable 
for any breach of trust he may liavc committed (including any 
wnmgful (hailing with the company’s ]n*opcrty, such as a payment 
of dividend out of ca})ital or sale of its assets at an undervalue) ; 
but not f(M* negligence unless the inoiu'y lost ca-me into testator's 
hands, ^ or trespass, or de(*eit,**' unless his estate lias benefited by 
the fraud.® 

A discliargc in bankru])tcv does not relcjise a director from 
liability for a breach of trust* or a claim for a. refund of sc^crct 
profits, for tb(‘ retention of tbcin is a breach of trust. 

Aftei* the lapse of six y(*ars the Statute of Limitations is a 
bar !• j)i‘oceedings against, a dii-e(*toi* for misfeasance, unless the 
claim is founded upon any fraud or fraudulent breach of tjaist, or 
is to j'ce-over trust pro])erty oi* the pro(*eeds thereof still 3‘etained 
by the directoi*, or previously retuu’ved by him and coiiverte^l to 
his own use,^ and even in the case of a bribe taken by a 
director and fi*audulently conc-eaied, by analogy to the Statute of 
Limitations, the Oourts will reipiiri* the action to be brought 
within six years of the company knowing that the bribe had 
been taken, or that a charge was made against the director to 
that c field.-* 

Directors are not liable for the fraud or misconduct of other 
persons emplo\ed by the company*** or of their co-directors** unless 


ManuNkill i’. E(h\Mnls, [J.HSaJ .0 (!li. I). KMI. 

- in)l)iiisoii V. Jim kill, 2 I’ll. n.’). . 

^ Kamskill V ICdvvmd^, (iHSCi] HI Cli JJ. KM), ir tSliiiipc, [1MI)2| 1 C'h. 164, I'tmclia 
r. MuriftlH, [JHSOJ 40 Cli. |). at pnjxc 6r»H. 

♦Overerid, (inrnoy A Co, r, (iiiniLW, [JHiiO] 4 Ch. 701, 71H. 

5 Phillu)K V. Honitrey, 1 IHSH J 24 I’h. 1). 4,1!). 

«rook r. GnrriPV, ri«74j L. K. 0 H. L ,‘177. 

" Kiiurm Silver Mining (\). e, Ginnt, [ ISHl] 17 Ch. 1). 122. 

"TiOnds Allolnjont Co., [181)41 I (’li «J7 ; niid Trustee Aet, 18SH, Section 8. 

•Metropolitan Hank r. Heinm, (IKKi)] .6 Ex. J)iv. 3U); National Company for the 
Pistribution of JilleetricitA , [11)02] 2 (’h. :U. 

10 Weir V. Uaniett, [ IS77J 3 Ev. 0. 32; Weir r. Hell, [1878] 3 E\. D. 238; Carjrill v. Bower, 
[187SJ JO ('ll. 1). 602. Hooth r. IJclInvoll, (Mill] 3 K. li. 252. 
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they liave participated in the wrongdoinp^, for the (jornpany’s 
servants are not the agents of tlie directors.^ 

A director wlio incurs liability in acting ns agent for the 
company is entitled to indemnity by the company, and this 
extends to the costs of successfully dt3fonding an action for an 
alleged libel contained in a rcpoi*i he is employed l)y the company 
to make.- 

Where vendors become directors the}" frequently enter into 
agreements to manage for- a term of years, and covenant not to 
trade in competition with the company. If the company Avrong- 
fully discharges such a manager, either directly or by gcnng into 
liquidation, he is freed from his covenant, and may at once 
commence a comj>eting business.'* 

Dii-ectoi’s are criminally liable if tho^’’ kcej) fraudulent accounts, 
wilfully destroy books, or publish fraudulent statenienis with intent 
to deceive or defi'and (Larceny Act. iStil, Sections 82 and 84); 
also if in any red urn, repoH, ctn'l ilicate, balance sheet, oi- other 
document retpiiied by or for the purpose of the Act s])ecifie(l in 
the Liftb Schedule they wilfully make a statement false in any 
niate]*ial pa,rt iciilar, knowing it to be false (Section 281: see 
])age »‘147, /a/ru). 'J'iiey are also liable under I’lie Prevention of 
Corruption Act, 190b, if they coiTU])tly accept gifts in relation to 
the atTairs of theii’ (company (sec i)age 324, infra). 


bLi'te)t(lin(j tJtr lAabHUtj (f Dheefurs. 

A comj)any may, at the time of its registration, make ])rovision 
in its AJemoi’andum of Association for the liability of its directors, 
nianag(‘rs, or niariaging director being unlimited ; or it may, after 
its registi at ion, altei- its memorandum so as to make the liability 
of its directors or managers unlimited by jiassing and eontirming 
a special resolution, if so authorised by its Articles (Sections 00 
and 01). A comjiany tlius constituted is very like a limited 
jiartnership : tlie liability of the managing jiai'tners (i.r. the 
dii’ectoi’s) ]s unlimited; that of the sleeping pa-rtners (i.e. tJie other 
shareholders) is limited to the amount of their shares. 

The direetoi‘s and managei's and the member proposing a 
person for the otiice of diiecloi* where the liability is unlimited 
must add to their or his ])ro])osal a statement that the liability 

1 Weir »• Burnett, [ J«"7l 3 Ex. D. 313, Weir r. Bell. riH7Hl 3 Ex. I). 23H, v. Bower, 

1187HJ lu Ch. J). b{)2; Booth r. Helliwell, riyil] 3 K. B. 252. 

“ Eiimatum DevflopmeTit Coriiorutiou, [ 1914J 2 (Mi. 271. 

3 OenerHl BiIlpoRtni”- Co. r. AtkniROD, LlDOttJ App. Cn. 118; Mc'Hruics Brothers r. Mensurts, 
[1910J 2 Ch 2AH. 
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of the pepRon holding the office will be unlimited ; and the pro- 
moters, manager, and secretary of the .company, or one of them, 
must give the person proposed for election notice in writing, 
before he aece])ts office, that his liability will be unlimited. Any 
director, manager, or other officer of the company, or pi’oposer of 
a .person as direcior, making default in this respect will be liable 
to a penalty of one hundretl j)ounds, and will also be liable for 
any damage which the j)erson elected may incur from such default. 
The liability of the person elected will, however, not be aff'eclod 
by the default (Section 60, Sub-section tl). 

Skciuct Pkopits and Commissions. 

A ju’incipal can recover from his agent any j)i*otit the latter has 
made out of a dealing taking place in the course of the agency 
unless it Avas with both the knowledge and the consent of the 
principal^ “The law on the subject is well and compendiously 
stated in ‘Story on Agencx Section 211, in the following 
terms: ‘Indeed it may be laid down as a general ])rinciple that 
in all cases when a person is, either actually or constructively, 
an agent for otlicj* persons, all })rotits and advantages made by 
him m tlie husiness, beyond his oi'dinary comjKitisation, are to be 
foi* the benetit of his em])l()yers.' ” ” If, therefore, direetoi'S or 
other agents have reeeiv^ed shares (p.g. from a pi’omoter) secjrt'lly, 
the eo]n[»any can claim eithcj* the shares themselves, or if they 
liav^e heeii sold at a profit the wdiole profit, or if no profit has 
been made the com])any may sa,y, “You deprived us of the power 
of allotting the shari^s to other ])ersons ; theu'efore, you must })ay 
us the sum we have lost by reason of our being depj’ived of the 
right of allotting those sliarcjs to ()thers Avho would have paid 
them up ” {l,f\ in cases where allotments have been made to 

others at i)ar, the nominal value of the shares’^), and any other 
profit iimde without the knowledge and sanction of the comj)any 
must equally he accounted for to the company.”'^ 

The principle is that the niaster can claim the profit as soon 
as he learns that it has been made unless he has previously 
consented to liis servant taking the ])ri)fit; but if after learning 
the facts he takes no steps, he may be infei'red to have consented 
to what has been done; hut to arrive at this conclusion all the 
facts must he taken into account. 

M*arker i;. McKenna, [1871-] Tj. R. JO Ch. IKJ; J-fny’s Case, [J87r»] 10 Ch. 603. 

- Ry tlie Court in Morison v. 'riioiiijison, [1874.1 L, R. 0 Q. U. at UHge 4SO. 

“Carling’s Case, [1870] 1 Cli. 1). 11.6 to 120 ; aee al8o Po&tnj'c Stnnrip C^o., [1802] 3 Ch. 6i,6, 

*Tnii>erial Mercnntilo Credit Associetion v. Colenmn, 1873J L. II. 0 II. L. 180, and cusea 
cited m prooediujf notes. 
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"riie following statement of the law, laid down by Bowen, L. J., 
in the Boston Deep Sea Fishing Co. t'. Aiisell (1888, 89 Ch. D. 
339), should be borne in mind. It applies to directors, managing 
directors, secretaries, managers, solicitors, and all other officers and 
servants of a company, but is very frecpiently forgotten: — 

“ Tliere can l)e no question that an agent employed by a principal or 
master to do business with another, who, unknowii to tlmt principal or 
master, takes from that other person a profit arising out of the business 
which lie is employed to transact, is doing a wrongful act, iuconsisteut 
with his duty towards his master and the continuance of coidulcnce between 
them. He does the wrongful act whether such profit bo given to him 
in return for services wliicli he actually performs for the third party, or 
whether it be given to him for his supposed influence, or whether it be 
given to him on any otlier ground at all. If it is a profit wliieh arises out 
of the trausantiun, it belongs to his master, and the agent or servant has no 
right to take it, or keep it, or bargain for it, or to receive it without bargain, 
unless his master knows it.” 

In the case in question it was accordingly held tliat a 
company could dismiss without notice a manager who had 
secretly accepted a commission from shipbuilders executing work 
for the company. 

It makes no difference that the j)rofit or advantage is one 
which the principal could not have made for himself, oi* that the 
other contracting party refused to deal with the principal himself.^ 
In the case of direefors, unless there is an Article authorising 
them to contract with the company on making disclosure to theii 
co-dii'ectors, a profit will be secret and recoverable by the company 
unless it is sanctioned by a general meeting.- 

'I’he principle above roferinnl 1o, that a director may not make 
profit out of a dealing with the coiiij>aiiy, does not depend upon 
any jirovision in the Articles. It is a principle of law, dependent 
upon tlie duties of any person in a fiduciary position to his 
})rincip}il ; but the company may stipulate not to take advantage 
of this right upon specified terms, ^ and not infVequfjiitly the 
Articles provide that directors may contract with the company, 
provided that they disclose tlieir interest to their co-di rectors and 


* Keech v. Sniidfcivil, [1720] 2 Wliitc iiiul Tudor, L. ('. 603; Boston Deol) Sea Fishing 
Co. V. Ansell, [IHHS] 30 Ch. I). 330, (^osta Kira Railway Co. v. Forwood, [lOOlJ 1 Ch. at 
])Hg0 701. 

“ See per Hathorley, L. Imperial Mercantile (’redit Association r. Coleman, [1871J 
0 Ch. at page 507. 

3 Imi»erial Mercantile Credit Association v. (Coleman, [1S71J 0 Ch. 558, [1873] L. R. 
6 H. L. 180 ; Great Luxemburg Railway i)o. r. Mngnay, [1858] 25 Beav. 587 ; Benson 
r. Heathorn, [1812] 1 Y. & C. Ch. 326. 

^ Per Lord Hatherley in Imperial Mercantile (.Credit Association r. Coleman, [1871] 
6 Ch. at page 568; Costa Rica Railway Co. ». Forwood, [1901 J 1 Ch. 746. 
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do not vote upon tlie eontrjiot. Such a "pi-o vision is valid, and is 
a pj\)te(!tioii to a diroclor so contracting if ho comply -with the 
condition — that is to say, disclose his interest and abstain from 
voting; but if he fail to com])ly lie will be liable as if tlnu’e were 
Jio such Article^ and if i-equired to disclose his iutej‘est he must 
disclose, not only that he has an interest, but the naiure ami 
amount of it.- MMie reason for diselo.sure to co-directors not being 
sufficient unless expressly authorised by the Articles is that the 
company is entitled to have Ihe inde[>endent judgment of the 
whole board on every mallei-, and an interesled diiecdor (^annrd 
give an indepemhuit judgment.'^ Although the failui-e to disclose 
the amount of tlui interest is miscomlutd ;ind a ground for setting 
the contract aside, if that still be ])Ossibl(;, the pi'ofit made by the 
diroelor who has disclosed that ho is making some ])i-olit upon a, 
sale to the com])any cannot be i-ecovered as an alternative j-emedy 
when rescission has, owing to tho change of c*ireumstanees, beeonio 
impossible.^ It must be noted, however, tluit for a. ilirector to 
sell a ])roporty already bis own to the (‘om])any at an enhanced 
price does not entitle tb{‘ eom])any to claim the proiit; its 
i-emedy is to i-os(‘ind the contract, retui-ning the i)i*o})ej'ty ; but 
if t/bat lias beeonio im])ossibIe it cannot claim either the ])j*olit or 
(lamag(‘s 

The company can recover the amount of the commission or 
bribe, not only fi*om the servant or agent in default, but also 
from the person giving the brilie, and it is no aiiswoi* for such 
person to show that tlie company has already ri‘covered the 
amount from or made an a-rrangenu-nt with the agent. The 
giver of the (aimrnission must himself inform the ])rineipal that he 
is making a jmyment to ilie agent, and will not escape liability 
liy alleging that he hoped or believed the agent would make the 
jirojier disclosure," and the form of action may be either for money 
had and i-eceived to the use of the [ilaintiff or for decant,^ or, if 
it be still possible, the employer may elect to rescind the cimtract 


I Ilica Kmlway Co. r. Forwooil, [IVlOl l 1 Cii. at pniLft* 757. 

-Imperial Moreaiitilo Credit AHsiieiation i. Coleman, [187.'1J ]i, R. 0 H. L. 1H1»; Dunne j. 
KngliBli, Ll87tJ IH Kij. 5-J4. Tiirnlmll r. WcHt KidiiiK Athletu; Club, [ 181UJ W. N. 4, 70 L. T. 92. 

* Lonl Itatlierley, rmporiHt Morpantilc ('rcdit Association r. Colenmn, [1871 1 9 Ch. 
at pages fiOZ and 50S. 

* Lady Forrest (Murchison) Gold Mine, [1001 1 1 (’h. 582; Uiirlanii v. Earle, [19021 A. C. 08. 

* Jacobus Marlor Estates r. Miirler, [1013] I It* L. T. GtOnote; 85 L. J. (P. C.) 1C7 note ; 
Cook Deoks, | 1010 j Apji. C'a. 551. 

•Salford Corporation r. Lover, [1801] 1 Q. 11. 108, Grant r. Gold Kxiiloration Syndicate, 
ri0(K)J 1 Q. 13. 232; Hovenden r. Millhoff, [10(H)J 83 L. T. 4-1, 

7 IW Cullms, L. J., in Grant v. Gold Ex]tloratiou Syndicate, [1000] 1 Q. 13. 218. 
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in respect of wliicli tlie comiriission was paid,^ and the following 
propositions have been laid down^ l)y Koiner, L. J., in the Court 
of Appeal: — 

“ Fii-st, the Court will not inquire into the donor’s motive in 
giving the bribe, nor allow evidence to be gone into as to motive*'^; 
secondly, the Court will presume in favour of the principal, and 
as against the briber, that the agent was influenced by the bribe, 
and this })resinnption is irre])uttablc ; thirdly, if the agent bo 
a confidential buyer of goods foj- liis jirincijial from the briber 
the (>ourt will assume, as against the briboi*, that the true price 
of goods as between liim and the ])urchascr must be taken to be 
less than the ])rice paid to or charged by the vendor by, at any 
rate, the amount or value of the bribe.'*' If the jinrchaser alleges 
loss or damage beyond tin's he must ]u*ovc it.” 

Moreover, if the agent has received a. secret commission from 
a third ]>arty, the employei* can, in addition to recovering the 
amount of such commission, refuse to ])ay the agent any com- 
mission or reward foi* the services he has rendered in connection 
with the transaction in question,’’ and no custom to the effect 
that an agent should I’eceive double commission without the 
knowledge of each of the pai'tics to tlui dealing will be held 
good.*’ But an agent avIio has I’eceived a l))’ibo in one transaction 
is not disaliled from ivcovci’ing commission in res])ect of a diffei’ent 
transaction.^ 

Where an agent receives a commission secretly, this does not 
become the property of the com])any to such an extent that it 
can follow the investments into wliich tlie money is put until a 
judgment has been obtained for the return of the amount. The 
relation is that of debtor and credib)r, not of trustee and cestui 
qne fnist.^ 

Where a firm in which a directer is partner receives profits 
in regard whereto the director has not made sufficient disclosui*e 
to the company, the other partners knowing the facts are equally 
liable to pay over to the coui])any the jn’ofits,'’* e;ich partner 
being severally, as well as jointly with the others, liable for 
the whole.*** 

‘ Paimnia Telegraph Co. r. India Rubber Telegrup^i Works, [1875] 10 Cl^. 615, Clranb 
r. Gold Exploration Syndicate, iiln mpva , Uovenden r. MdlhoJT, i/At nitpra. 

^ Hoveiiden r. MillbolT, nbi mupra. 

■‘That IS to say, it is no answer that the donor acted in good faith, uitoiidiug no wrong 
(Grant v. Gold Exploration Syndicate, f UKM)J 1 Q. R. 249). 

■* See also Cohen v. Kuschke, 1 1900] H.'l Jj. T. 102. 

“Andrews c. Ramsay, [IIMMJ 2 K. 11. 0:35. 

Bartrain r. Ll(»yd, '[1902 [ 88 b. T. 286. 

" Nitcdals 'raendstikfabrik v. Rrnster, [1900 ] 2 Ch. 671. 

« Lister & Co. r. Stubbs, | I890j 45 Ch. J). 1. 

Imperial Mercantile Credit Association v. Coleintin, [187:3 1 L. U. 6 II. L. at pages 2013, 208, 

Cardiff Preserved Coal Co., r.r pnrie Ilill, [1862 ] :32 L. J. Ch. l.)4. 
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A claim for repayment of a bribe must be brought within six 
years after the company learns that there is a chai’ge of bribery 
made against the person implicated,^ for in cases of concealed 
fraud the Statute of Limitations runs only from the discovery of 
the fraud. 2 But see page 151, note supra. 

The Court will not enforce specific performance against the 
company of an agreement made with a director for his benefit,’" 
but a director can recover the amount of a loan and ordinary 
interest.'^ 

By The Prevention of Corruption Act, 1906, any agent corruptly 
accepting or obtaining for himself or another any gift or con- 
sideration as an inducement or reward for doing or forbearing to 
do any a(it in relation to his principars alfairs or business, or for 
showing any favour in relation to such affairs, is guilty of a mis- 
demeanour, and tlie pei’son giving or offering the gift to an agent 
as an inducement to do or abstain from such aii act or siiow such 
favour is equally guilty, as is any person giving or using a false 
receipt with intent to deceive tlie i)i'iucipal, and the penalty in 
each case is iniprisonmcnt, with oj* without liard labour, for 
not more than two years, or a fine not exf’ecding £500 ; but 
proceedings cannot he taken w if bout the consent of tlie law 
officers. 

This Act appears to cover most of the cases where an agent 
takes or is offered a bribe, and it will apply to ugenis'of 
companies as well as of individuals. 

Actions uv and Aiuinst thk Company. Slit nv a Siiaukholdkk 
ON mm ALP OF Himsklf and Othfps, 

The ]U’()per pci’sons to give instructions foi’ the commencejnent 
of an action to enforce any right of tlie company, oi- to obtain 
redress for a wo’oug done to the company, or to recover its 
property, are the directors ; and the com])any itself is the only 
proper jilaiiitiff in sucdi an action.'^ WJietlicr before or in a 
liquidation the coin[)any's name ^ alone should apjiear us jdaintiff, 
it being impropei’ to add the directors or liquidators as plaintiffs 
unless some relief is claimed b\^ them in fbeir individual capacity. 

Although the directors are Ihe proper persons to give the 
instructions for coniniencing such an action, it was long ago held 


> Metropolitan Bank r. Tleinni, [1880] 5 Ex. l)iv. 3Jft, Jir Sale Ilotol, ex parte Hebketh, 
[1897J 77 L. T. 081, 78 J,. T. 308; re Sharpe, flH92j 1 (.’h. 154, 172. 

3 QibbB V. Guild, [1882] 9 Q. IJ. J). 69, North Ainencaii Land (’o. r. WatkinK, [1904] 
1 Ch. 242 and 2 Cli. 233. 

* Flanaifan v. Groat Weatorn Railwaj- Co., [1808] 7 Kq. 110. 

* Imperial Mercantile Credit Assoeiation r. Coleman, [1873] L. R. 0 H. L. at paK-es 203, 208. 
‘Gray v. Lewis, [1873) 8 Ch. at pairo lO.'iO ; Rusaell r. Wakefield Waterworks Co., [1876] 

20 Eq. at paffo 479 ; Ducket r. G iver [ 1877 ! 0 Ch. D. 82 ; Hurland r. Earle, [1902] App. (^a. 93. 
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that effect should be given to the wishes of a majority of the 
shareholders when they desire that proceedings should be taken 
to protect the company’s rights, and that an action may be 
commenced in tlie company’s name aS plaintiff by such a majority, 
or even in case of urgency by one or more shareholdei'S who 
believe tliat they have the Kuj)port of a majority, and subsequently 
obtain the sanction of a resolution of the company.^ An interim 
injunction may be obtained in such an action before the sanction 
has been procured, but if it ultimately appear that the majority 
is not in favour of the pi-oceedings the name of the company as 
plaintiff will be struck out,® and if the company was the sole 
plaintiff the solicitoi- who has used its name, or if there is 
a co-plaintiff who instructed the solicitor, then that co-plaintiff 
will be ordered to pay the costs of the company as between 
solicitor and client, and the costs of the defendants as between 
party .and party and this order will be made even after the 
action has been discontinued.^ In cases such as the above it is 
sometimes suggested that in ascertaining whether the majority 
f)f the company approves of the action the votes of any directors 
or shareholders wdiose conduct is imj)ugned in the action should 
bo ignored, but this is in effect to determine the question of wrong- 
doing in advance, and is inadmissible.^ 

The rule that the cornp.any must be plaintiff in a case where 
its Mghts are in question is a[)plied strictly where the act complained 
of is an irregularily either on the part of the directors or of the 
company in general nu*eting wliich could he I’egiilarised or ratified 
by the company at a properly constituted meeting,^’’ for it would 
be unreasonable to restrain the company or directors from acting 
upon Jt resolution irregularly jiassed when, hy calling a meeting, 
tlie rnattei- could be put in order at once. This rule is often 
expressed by saying that the Court will not and indeed has no 
jurisdiction to interfere with the internal alTaii‘s of the company 
for which a domestic tribunal has been constituted in a general 


> Fender r. Lnsliintflori, [1H771 (5 f’b. 1). 70 ; Imperial Hydrupatbu' Hotel (/d, r. Hampson, 
23 Ch. n. 1 ; La CoiiipH^iuH do Mayvillc i. WVidlc.v, flSOti] I Ch. 80.3. It HUoniK 
ilillicult to reconcile those cases with Salmon p. Quin & A Mens, [IDOOj App. C'a. 142, and 
Automatic Self Cleaiihing Filter v. Cunmni^bnme, LllKHlJ 2 Cb. 31 ; but they have been often 
followed. ^ 

- Sdber Light Co. v. Hilber, [1878] 12 ('h. D, 717; East Pant Du Mining Co. r. 
Merry weather, [1801] 2 H. & M. 251 ; Ducket v. Gover, [1877] 0 Ch. I). 82. 

•* Newhiggin Gas Co. r. Armstrong, Compagnie de Mayvillo v. 

AVhitley, 1 Ch. at 804; Marshall’s Valve Gear v. Manning Wardlc, 1 Ch. 267. 

♦Gold Reefs of Western Australia v. Dawson, [1807] 1 Ch. 11.5. 

5 Mason r. Harris, [1878] 11 Ch. D. 07. 

« Burlnnd r. Earle, [1002] App. Ca. at page 03; Dominion C’otton Mills v. Arnyot, [1912] 
App. Ca. 646; Gray v. Lewis [1873] 8 Ch. 1036; MacDougal r. Gardiner, [1870] 1 Ch. D. 13. 
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meeting*; but it will be observed, as hereafter more particular! v 
stated, that this does not apply where the company in j^eneral 
meeting’ either cannot or will not adopt the proceedinf^ complained 
of, and it does not a[»ply to a case where the matter in question 
requires a special resol ution,^ for to allow Ji company to ratify 
an act recjuii’ing Ihe sanction of a special resolution by refusing to 
be ])ai*ty to pi’oceedings would be to enable a bare majoi’ity to do 
that which can only be done by a three- (pnirtei’s majority. 

IMiis rule, liowever, does not extend to a case where the act 
complained of is eithei’ illegal or idlra tin's, or is a fraud upon 
the niiiwjrity,'^ and there is also an excepi/ion in cases whei-e the 
act done, allhongh regular in form, is untaii* and op})ressive as 
against the minority in none of these cases can ihe company 
by resolution or otherwise r*atify or j-cjider valid the act, and the 
Court will irjtei'fere to protect the minority, and in such a case 
one or moi’e shai’eholders will be allowed to commence an action 
expressed to be “ on behalf of t^heinselves and all other the share- 
holdei’s of the comjiany other than the defendants,” but in evei*y 
sncdi action the c()m])any must be made a defendfint, so that the 
judgnnmt which wdll b(' for the company’s benelit. may be made 
in its ])r(‘senc(‘. 

'Idle rule is thus stated by Lord Davey in 1902^ in a passage 
which Jms frecjuently b(‘en (pioted, and has l>e(*n adopted again 
by the Privy (dmncil in 1912.^’’ '' It is an elementaiw principle 

of the law relatJng t.o joint sto(*k compuiiic‘S that the Court will 
not interfei’c wdtii the internal management of C()ni})a.nieH acting 
within their powers, and, in fact, has no jurisdicition to do so. 
Again, it is (deaj- law that in order to I’edress a wrong done to 
the company, or to recovei* moneys oi* damag(‘s alleged to be due 
to the company, the action should jtrivtd farit^ ])e bi*(night, by 
the com])any itself. Tlujse cardinal ])riiici])les are laid down in 
the w(;ll-kn()wni cases of Foss r. HarbottUv and Mozley r. Alston,^ 
and in numei-ous later cases wdii(di it. is unnecessary to cite. But 
an exception is made to the second rule where the ])e]*sons against 
whom the rtdief is sought tliemselves hold and control the majority 

^ See partifulnHy Mhi’1)ou>^m 1 r. Gurdiiier, 1 ls7(lj 1 (’li. Ui, and HurlHud r. Emi'Ic, [11K)2J 
App. Ca. at l)»Ke 1)3. 

'•* Bailin’ Oneiitnl 'rdeplioiie Oi., 1 I'Jl.'iJ 1 ('li. r»0.‘l. 

•'’Alexander r. Antoinatir Toloplione (’n., [ HMM) j 2 (!li. .*50; Hf)]>e v. Tntei*mitioual 
Financial Society, [ 1877J t (Ui. D. ^ 27 , SnnpHon r. Westminster Paltice Hotel, [ISOOJ 
8 H. L. (J. 712 . Clinch r. Financial (\n’poration, *1 (’h, 1J7. 

4 Const t\ Harris, [182t”l Turn, Byan, t9(5 . Meiiier r. Hooiier's Teleffrojih Co., [1H74“1 
1) Ch. 37tO; Alvvool t\ Merrywenther, [18(i8] 5 Fq. MU note , Cook r. Doeka, 1 IDlOj Apj) Ca. 554.. 

* liiirlanrt r. Karle, [10021 App. Ca. at pajfe 0.‘1. 

® Doiniriion (kitton Mills r. Aniyot, [ 1012J App. t^n. 540. 

7 [1843] 2 Hare 401. 

« [1847] 1 Ph. 790. 
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of tlie shares in tho company, and will not permit an action to 
be hroup^ht in the name of the compan 3 ^ In that case the Courts 
allow the shareholders complaining to bring an action in their 
own names. This, however, is a mere matter of procedure in order 
to give a remedy for a wrong which would otherwise escape 
redress, and it is obvious that in such an action the plaintiffs 
cannot have a huger right to relief than the company itself 
would have if it wei‘e plaintiff, and cannot compluin ol acts which 
are valid if done with the approval of the majority of the share- 
holdei’s, or arc caj)able of being conliimed by the majority. The 
(‘ases in which the minority can maintain such an action are, 
thoieforc, confined to those in which the acts comjdsiined of are 
of a fraudulent character or are beyond the powers of the company. 
A familiar example is where the majority ai*e end(*uvouiing directly 
or indirectly to appropriate to themselves money, ])ro])erly, or 
adva-ntages whicdi belong to the company, or in which the other 
shareholders are entitled to participate, as was alleged in the case 
of Menier r. Hooper’s 'rehgraph Co.^ Tt should be addial that no 
mere informality or irregularity which can be j’cmedied by the 
majority will entitle the minority to sue if the acl when done 
1 ‘egularly would be within the powers of the coni])any and the 
intention of the majority of tin* shareholders is elear. ^riiis may 
he illustrated by the judgment of Mellish, L.J., in MacDougall 
V. Chardiner.”'^ This passage has again been cpioted and approved 
in 1916,’^' This with the cases cdted are tli(‘ leading (‘ases, bnt 
they have ]>een again and again f()llow(‘d. The ease of the Flast 
Pant J)u Mining Co. is pai-ticularly instrueti \ t*. In the first 
instance an action was brought in the name of the eoinpany to 
set aside an agreement alleged to have been procuivd thi-ongh a 
fi*aud Ujion the c()rn])any practise'd by some ol tlie directors, but 
upon it a.]>pearing tbat a majority of tlie shai'eliolders (including 
tlu^se whose conduct vvjis impugned) disapjiioved of the action it 
was stayed.^ Thereu]>on another action was conimeiiccd hy one 
of the minority in his tiwm name, “suing on behalf of himself 
and all other the aggrieved shareholdei‘s,” and the company was 
made a defendant, and it was h(*hl that this action would lie,-'’ 
the Court laying down the rule that whei'e justice cannot he tloiie 
in any other manner this form of action will be allowed to proceed.® 
It is, however, essential in such a case that the plaintiff should 

‘ [1S74] 9 Ch. 350. 

[187(1] 1 nil. n. 13, 25. 

»8e© (>V)ok r. Deeks, [lOJCJ 1 App. Cn. 55*; Foster r. Foster, [lOlfi] 1 Ch. at jingo 64.7. 

* East Pant Du Mirniig Co. r. Merry weather, [1801] 2 H. A M, 231. 

* Atwool i\ Merry w^eather, [1808] 5 Kf,. 401 note. 

® See also Russell r. Wakefield Waterworks Co., [1876] 20 Eq. 182, per Jesael, M.R. 



332 


MANAGEMENT OF COMPANY. 


show that he has exhausted all reasonable means of obtaining 
the institution of an aetion by the company before commencing 
proceedings himself^ ; but for this purpose it will be enough to 
show that the persons of whose wrongful conduct be complains 
either control a itiajority of the votes in the company or are 
sufficient to turn the scale in the voting.- 

• An instructive conipari.son is to be found in cases where an act 
is authoi ised by the votes of interested directors given at a genei'al 
meeting. In tbe absence of fraud or oppression such votes in 
general meeting are valid, and a minority suing to set aside the 
transaction will fail'^; but if the directors arc seeking to appropriate 
to themselves property which belongs to the company as a whole, 
not even a resolution of tbe company in general meeting carried 
by their votes can validate the transacjtion, and a single shareholder 
or a minority of sbareliolders can obtain relief.^ 

If a sbareboldci’ has ])articipatcMl in an ac^t wliicli is ult-ni 

vires lie will not be allowed to bring an a(;iiuri for restitution^; 
but coniplicnty in snob an act will not ])revcnt him from 

obtaining an injunction against a i*cpetitioii of a future illegal 
or nlfra vires act.^ 

A single shareholder may also sue in bis own name to 

restrain an act wliicb is irregular only if it constitutes an 
infringement of bis individual i-igbfs, e.(j. a wix)ngful refusal to 
ai’cej)! liis vote fit a general meeting of tbe e()ni])aiiy or a 

wrongful exelusion of bini from the board of directors.^ But 

even in this case, if the coni[)any by resolution refuses to allow 
tbe director to sei've, tbe Court will not force him upon tbe 

company, but will leave him to liis ivniedy in damages.'’ 

In a winding up, moreover, a s]>ecial riglit is given by 

Section 215 of ^J’lie (knnpanies Act to any eieditor oi* contributoiy 
to proceed by way of mi-sfeasanee sumujoiis to obtain redress for 
wrongs done to the coni]»aiiy by jn-oinoters, directors, liquidators, 
or other officers of ilie C()mf»any (see page 581 rf seq.) 

1 Morns n Morns, [ 1877 | W. N. 0, hu< 1 €UsOb in next note. 

■^Atwool r. Merry weather, [JHHHj note; Diiokett r. Hover, [1^77] 0 Ch. D. 82, 

anil 25 W. K. not, Mason r. Hams, [1878] 11 C'li. D U7 ; Alexander r. Automatic 

Telephone (!o., [1WX>] 2 Cli. 50; Uussell r, Wakefield Waterworks Co., [1875] 20 Eq. 474. 

* North-West Transportation Co. r. Heatty, [1887] 12 Apj). Cii. 680 , liiirland r. Earle, 
LI 9021 App. Ca. 82. 

* Cook «. Decks, [1910] 1 App. (’a. 551 ; Meiuer c. Hoopers Tele^raj)!! Co., [1874] 
9 Ch. 350. 

® Towers r, African Tuf? Co., [1901] 1 Ch. 664, 

* Moseley r. Koffeyfonteiu Mines, Limited, [1911] 1 Ch. 72. A case of an issue of 
capital made without coinplyin^f with the provisions of the Articles. 

’ Pender r. Lushiiiffton, [1877] 0 Ch. D. 70, HI . 

* Piilbrook t'. Richmond Consolidated Co., [1878] 9 Ch. D. 010; Harben v. Phillips, 
[188.1] 2.3 Ch. D. 14. 

® Itambridffo «, Smith, [1889] 41 Ch. 1). 162, 474. 
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The rules discussed above may be summarised thus ^ : — 

1. Tn any proceeding brought to redress a wrong done to 
the corporation, or to recover proi)erty of the corporation, 
or to enforce rights of the corporation, the corporation is 
tlie only propel' plaintiff. 

2. TJie name of tlie corjioration as plaintiff can only b© 
used with the sanction of the directors or of a majority 
of the shai'eholders. 

lint Itule 1 does not apply if the action is to restrain 
the coi’poration or its directors from doing an act or acting 
upon a resolution which is illegal or criminal or ultra 
virvs the corjioration. In such a case one or more 
sliareliolders may sue “ on behalf of themselves and all 
otlicrs &c.,” but the (jorporation must he made a defendant. 

4. There is also an exception to ilulo 1, viz. although the 
a(;t be not illegal or rlros and he a wrong to the 

coiporation, yet if the alleged wrongdoers he themselves 
a majority or tuiTi the s(*ale in noting, then one or 
more sharelioldei's ma}’' bring an action on behalf of 
themselves and otliers to obtain relief, l)ut must make 
ibe corporation a defendant. 

* 5. If the complaining shareholders btdieve that a majority 

will support them, and an urgent case exists fur 
immediate relief, they may use the corpoiiition’s name 
as plaintiff and obtain an interim injunction at the 
])eril, however, of having to ])ay the costs of both 
corjior’at ion and defendants if it ])roves that they have 
not the support of the niajoj’ity. 

6. A sharcliolder may also sue in liis own name if his 

individual riglits are infringed, although the ea.se 
otherwise falls within Rule 1. 

7. I^heso rules being rules of })r()cetlure, should a ease arise 

w’liere justice cannot be done without allowing an action 
to be brought otherwise than in the nanie of the 
cor{)oration,- a furtlier exeeptioii would be made, but 

to the present/ all the cases fall within one/ or other 

of these rules. 

When the com])any is iin]>roporly made a ])laintitr the proper 
course is to proceed hy way of motion to stilke out the conipaiiy’s 

* See JiucMejf oh Conipamrut, Will erliiion, i»n|fe (112, where the rules ore giveu in a 
different order hut Kulistantiallj’’ to the same effect. 

■“'See per Jessel, M.R., in RusseU ». Wakefield Waterworks, [187.'’>J 20 E((. 482; and 
Atwool V. Merry weather, [18681 H Eq. 464, note. 
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name, and if it is intended to ask that the solioitur pnT’portinj:^ 
to act for the company sliould pay tlic costs he should he added 
as a respoiident to tlie motion. Such a motion may l)e made on 
behalf of the conij)aiiy whose name has been wrongfully used, or 
of the defendants. Jt was at one time said that the objection that 
the plaintiff’s na-nu! was beiu^ impropej'ly used could only be 
taken by such a motion, and could not be raised by the ])leadin^s 
or taken at the trial, ^ but it has been held in the House of Lords 
that when the (h)urt becomes aware in fhe coin'se of an action 
that it has be(*n bi’ou^jfht without the authoi’ity of the ])laintiff 
named on tlie j’ceord, the a(‘tion ouju^ht to be struedv out and any 
orders niad(‘ in the coiii'se of it discharp^ed.-’ 

lT})on the (|uestion of the liability of the solicitor bn* costs 
of an action wronj^fnlly bi-oupfld. in the name of a ])laiiii.iiT thcie 
are a, Jiuinher of cases 

Ori'MCKUS OK A (h)All'AN^. 

'inhere are no ofllcors whose fnncllons are defined by the Acts, 
and a coni])any (’an aj)[)oint what person it pleases 1o wliatevei* 
ofllce it considers necessaiy. The ollicxM’s must take their o!*dcrs 
from tlie directors, and, as a rule, their functions are also 
determined hy the dii’cctors. Unless an officer has a contract 
with f/he company fixing the terms of Jiis employment, he cafi he 
dismissed hy the direefoi's with whatever notice to which he 
would be entitled if employed hy a private person. 

A statement in the Articles of Association that a paidicular 
man is or* sliall he tlie secretary, inanaLi^er, or other officei’ is not 
a coidract with him,^ and each officer sliould protect himself by 
seeiui^ that, his ajipointmeut is duly made by a resolution of 
the board of directors or by an agreement exeemted by the 
company after its incorporation. 

An ap})ointincnt for more than a yeai’, or for a year to 
commence from a future day, cannot be enforced unless there 
is a sufficient mcmoi’andum t(i satisfy the Statute of Frauds: 
i.e. one signed bj- tlic company or by a person authorised by 

^ Kichuioud r. ilrniiMni & Sons, [11)1 1.J l Ch. IKJ8. 

Uanuler ('o. r. ('ontnipiitnl Tyre [lOKl'l 2 Apj). C'n, 307. In this ense Ihe 

secretnry, Imvni)' no such niitliontx, had uistmctod a solicitor to coininciicc procccdiiips 
in the coini)tni.v'.s name. No order was iinidi' as to costs as neither the secretary nor 
the solicit<»r was before tlie Court. 

® (tUH (Jo. r. Arnislronpr, 13 Ch. 1). 310, John Morley Uiiiliiin)>- Co. v. llnrras, 

1 1891]* 2 Ch. .‘ItH; ba Cnmnajriiie de Ma 3 'ville r. Whitley, IIBIXI] 1 (Jh. HOI-; Fncker r. 
Van Grutten, jlHOtij 2 Ch. 010, Gerhii^^^er c. Gihbs, [1807] 1 (Jb. *170; Salton v. New 
Ueoston (Vi., [IlKlOj 1 Ch. 43; in the last case the cotnpan.y Innl been dissolved. 

^ Kley w. Positive Government Assurance (’o., fl870] 1 Ex. D. 20, 88; Prowne 
f. La Trinidad, [1888] 37 Ch. I). 1. 
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the company, setting out the terms of the employ ment.^ The 

Articles of Association are not a sutticient memorandum for this 
purpose, “ hut a minute of the directors signed by the chairman 
lias been held to suffice.^ 1Mie memorandum must set out all 
the terms : c.tj. the date from which tlu^ emjiloyment is to 

commence and the duties to be ])erfornied : otherwise tlie contract 
will not be enforceable.^ An offer of em])loyment in wi-iting, 
accejited by a Icttei* agreeing to start, at once, is, howtjver, a 
s n Hi ci en t memoi'an d u m . ^ 

Thr MiUUKjor or M(intuji)i(j Diicrtor. 

A company whose business has many details to he attended to 
requires a manager with considt‘rablo powers. He may either be 
one of t;he directors ajjpointed to act as managing dii*ector or be 
actually a])pointed as tlic manager, and such powcu's may be 
delegated to him as the Articles allow, or, if they are silent, 
such as in a similar business would usually be entrusted to a 
manager. His salaiT may be either a fixed amount, oi’ a 

commission upon profits, or a combination of both. if the 

commission is on ‘‘ net pi*otits ” oi* “ ]>rofits eariu'd by the 
comiiaiiy ” this meiins the c.xccss of the ]'ecei[)ts of t.he year 

ovei* the curjcnt expenses and outgoings for that year, /.c. the 

fuiYl which but foi* such conunis.sion might lawfully foi- that 
year be ajijilicd iu jiayment of dividend, and any liabilitv for 
excess jn'otits duty for that year must be deducted in arriving 
at the “net ])rofits.”^ 

The general rule is that the directors cannot appoint one 
of themselves to an office of profit or delegate powers to 
a managing direct oj- unless expi*essly empowered by the Articles 
or by a resolution of the company.'^ It is, tlnu’efoni usual to 

insert in the Articles powei* for the directors to ajipoint one 
or more of tlicii* body to be managing diiector or directors, 

and to ])ay liim or them special remuneration, delegating to him 
o!' them such powoi-s as are necessary.^ 8iich ])i‘ovisions as tliese 

J Britain r. KoHsitor, M Q- 

2 Elcy V. PoRitive Goveninic'iifc AsKurtiiicc (’o., [1H7G] 1 Ex. D. at -G and .'iO. 

3 ,J Olios V. Victoria Graviii^f Dock, [JH77] 2 Q. B. D. 211. ^ 

* AlcxiUKlcr's 'riTolier Co., [JIIOJJ 70 J>. J. Cli. 7G7. 

Mlurtis V. B. II. B. T. Vo., [1U12J 2H T. L. K. 2ri2. 

6 Patent (’ahtui^s Syiidicuto r. Etlici niptou, LlilJU] 2 Ch. 251., Vnlcau Mutor and 
Eu^Miiuerm^' Co. r. Hainpsoii, [11J21] 3 K. B. 507. 

7Boacliock Propnclary Co. v. Fuko, [1906] 1 Ch. at pape 150; Nelson v. .laincH Nelson 
& Sons, [lOM] 2 K. B at pa^'^o 770. The appoiiitmcnt of a maiia^^iniyr dircclor without 
salary is, howe\er, not ohjcctionalilc if ])owcr to delejcatc exists (Foster v. Foster, [1916] 
1 Ch! 532). 

There was no such power in the original Table A, but it ia conferred by Clnnso 72 
of the new Table A. 
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are valid, and a person dealing with a conipany tlirough its 
manager oi* managing director may assume that the usual and 
proper powtu-s for carrying on the business have been delegated 
to him, and, although it may turn out that there has been no 
express delegation, the contracts made by him with a stranger 
will be binding.^ But unless power is given to dirc'ctors to 
delegate their powci's they cannot do so, and must themselves do 
all acts exce])t such as ai*e usually done by sei’vants or agents. 

If the Articles empower the directors to appoint one of their 
body to be managing dircHdor they may ap})oint a person dii’ector 
and nuinaging directoi*; but if the Articles declare that any person 
appointed director shall i-etire at the next annual meeting, this 
will apply to the managing dii*ecfor, who if not ro-ajjpointed by 
the comjiany will lose his oflice of managing dii-ector, although 
expressed to be a}>pointed for a term of years.- ^I’lio eominon 
powei* in tlio Articles for the directors to a})point a managing 
director for such Icrin as they think til. and to revoke the 
appointment must be read as a ])ower to revoke in eases whej'c 
the com])any could do so, and will not en.ahle the directors to 
remove a managing director aj)pointed fbi* a term of years who 
has coni])li('d with his part, of the bargain,'^ but an af)[)()intnieiit 
made without s[)ecifying the period for which it is made may 
he determined at. any time, and must not be tak(*n as being foi- 
the ]>eriod that the direc.tor appointed n*niains a dirfad/O!'.^ 

If the Articles give the power of a])[>ointiiig a ma.naging 
director to the Board, the eoinjniny in general meeting cannot 
make the appointinonl ■’ unless the diive-toF's ai-e unable ru* 
unwilling to act in the matter, in which ease tlui (‘oTiijFa.ny can 
make* the ajFpointnient ® 

A rnanagei’ is an agent, of the comjiany, and must not a.cee})t 
coimnissions or [>resents from persons having dealings witli tlie 
company. If lie do so, he may he dismissed without notiee, and 
be called upon to pay over to the company the amount received.'^ 
A manage]- cannot be convicted under The Sale of Food 
Act, 1875, for an offence committed by aiiothei- servant of the 
company, for the manager is not in the position of master to liim.^ 

^ L\ Uowiitt’s Wluirf, [iHlMiJ 2 C.'li. 

■J Bluett V. Stutolibiiry’H, Jiitrwtiul, 2t 'I’lines L. R. 400. 

* Nelson r. JHiries Nelson A- Sous, | 1011-1 2 K. B. 770, but il tlio Articlo is in tlie form 
of Clause 72 of ThIiIo A the <lireL'tors cannot niuke an a^Jot^nicnt ivliicli will provent the 
company in woncrul mootiuj^' fioni ilisniissirijf the mana#,^inH' director {per Swinfen Wady, J., 
at paffc 770). 

* Foster r. Foster, [1010] 1 Ch. 522. 

* Thomas Lopan, Limited, c. Davis, [1011] 101 L. T. OIL 

*BaiTon r. Vottar, [1014] 1 Ch. H0.> ; Foster r. Foster, [1010] 1 ('Ij. 602. 

7 See pajje 324 ef tieg., tupra. 

8 Booth r. Helliwell, [1014] 3 K. B. 262. 
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A managing director is not a clerk or servant within the 
meaning of Sections 107 and 209 (Preferential Payments in 
Bankruptcy), so as to be entitled to payment of salary in 
preference to other creditors.^ 

The Secretary. 

The secretary of a company is the agent through whom the 
clerical work of tlie company is done. He must obey the orders 
of the directors, and give effect to their resolutions by issuing 
notices, sending circulars, writing letters, &c. He will also 
prepare tlio agenda for directoi-s’ meetings and general meetings 
of the company, and usually write up the minutes, either from his 
own notes or from those of the chairman. He will conduct the 
ordinai’y cori*ospondenco of the company and aiiswei* inquiries, or 
direct clerks to do so. 

Although a secretary must obey orders, he clearly must not 
do that which he knows to be a wrong to or a fraud upon other 
persons. If he knowingly take pai*t in the issue of a fraudulent 
prospectus he will be personally liable. 

A seci'ctary will become personally liable if he omit the word 
“Limited” from the name of the company upon any bill of 
exchange, promissory note, cheque, or order for money or goods, 
unless the company j)ay the amount.^ 

The duty of the seci’etary includes certifying transfers (see 
])age 218, stipra) in the ordinary course, and receiving and 
registering, when necessaiy, notices on behalf of the company; 
but where the same man is secretary to two companies knowledge 
acquired by him for one company is not notice to the other!'^ 
Nor is notice received ly a secretary or other oiTicer not in the 
course of the company’s business, or under such circumstances that 
it is not his duty to communicate it to the company.^ It is not 
jiart of his duty to aiuswer inquiries about moneys owing from 
the company to persons wdth whom it ha-s dealings, or to make 
representations on behalf of the company in any matters except 
those things which fall directly within the scope of the business 
of the company. 

The distinction between what is and what is not thd duty of 
the secretary is important ; for any person relying upon a repre- 
sentation made by the secretary w'ithin the sco])e of his duty 
can look to the company to make good the representation ; but 


^ NewHpappr Proprietary S>nclicate, 2 CJh. 340. 

- PeiiroHe o. Mnrtyii, fl858j K. B. &, E. 499 ; see aluo pape 1C, mpra. 

3 Fenwick, Stobart & Co., [1902] 1 Ch. 607. 

♦aocieto Gentimle v. Walker, [1886] 14 Q. H. D. 424, [1886] 11 Api). Ca. 20. 
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when the representation is marie by the secretary outside the 
scope of his duty the company will not be responsible, 'and only 
the secretary personally can be sued. This is also the case if 
the seci’cfcary make a representation which might have been 
within his duty, hut wliicli was in fact made for his own 
purposes, and neither intended to result noi* in fact resulting in 
benefit to his employer.^ 

The law on this point has suffered considerahle modification by 
a decision of the Houso of Lords in duly, 1912.- Prior to that 
time a judgment of Willes, J., in 18f)7, was dciomed the leading 
autho]*ity, and was ado])ted in the Court of Ayipeal in 1904 in the 
following words: — “ IMie general rule governing the responsibility 
of a master for the acts of his servant was stated by tlie late 
Willes, J., in Barwick v. English Joint Stock Bank.^ The 
passage has l)een fre(|uently cited and approved, and runs as 
follows: — ‘The mast(M* is answerable for every such wi'oiig 
of tlie serv^ant or agent as is committed in tlie course of 
the service and for ilie inasier's hcnrjif, though no exju’ess 
command or piivity of the master be proved.’'* He then gives 
instances whei*e tliis rule has been acted on, and pi'oeeeds; ‘In 
all these cases it may l)e said, as it w'as said here, that tlie master 
had nof authorised the act. It is true he had not authorised 
the particulai* act, but lie has put the agent in his ])laee to do 
that class of acts, and he nmst be answerable for ’ e manner in 
which tlie agent has condneU'd himself in doiiij. the husiness 
whicli it was the act of his master to place him in.’ Founding 
themselves on the principle so stated, the Court of A])peal in 
British Mutual Co. r. Charnwood Forest Railway Co.^'* held that 
an action of deceit would not lie against a principal for a 
fraudulent misstatement made by his servant for his own private 
purposes in reply to a class of question which it was within his 
ordinary duty to answer. Idie fact that it was made, not in the 
supposed interest of the master, hut for his own ])rivate purposes, 
ipso facto took it out of tlio swope of the actual authority. 

1 See and compare Hisliop h. lialkiB OutiHOhdaierl Co., flHJHr] 2.5 Q. U. n .512; Swift 

tj. Jewabiiry, [Jft74) L. It. 9 Q. U. MOl, Jtritihh Mutual Baukin;*- Co. v. Clinriiwood Forewi 
Railway (ki., ]« Q. R. O. 714, Burnett v. S<»uth JiOndou Tiainway Co., [18H0J 

18 Q. B, 1). 81.*) ; BariMck c. Eti^IimU Joint Stock Bank, [1807] li. R. 2 Kx, 250. Aa to a cane 
of fraud in eertityintr tninufeih wee (leorjre Whitechnrch r. Cavanaffli, [1002] App. Ca. 117. 

2 Lloyd V. Grace Smith & (’o., [1012] A])p Ca. 710. 

» Ruben V. Great Fiu^riill Consolnlated, [ 1004] 2 K. B. 712 (bee iMirticularly pajore 726) ; 
attirmed in the IIouso ot Lords, [BHKiJ App. Ca. 4;{». 

* [1867] L. U. 2 Ex. ‘-'.iO. 

s 'I'his passage was also cited with apiiroval hy Lord Davey in the House of Lords, 
[1006] App. Ca. pnge 4Wi; but so lar as regards the words “for his master’s benefit" is 
diBseiited from by the juilgnient of the House of Jiords m Lloyd v. Grace Hmith & Co., [1912] 
App. ('H. 710. 

« [1880] 18 Q. B. D. 714. 
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In Thorn v. Heard, ^ L. J., refers to the case in these terms: 

‘ It was deliberately decided that the words for the master s 
benefit are essential, and that where an agent in the course of 
his employment committed a fraud, not for his principal’s benefit, 
but for the benefit of himself, and the principal did not benefit 
by such fraud, he could not be made liable for it. It is obvious 
that the ostensible authoi’ity (of the agent) may be larger than 
the actual, but the question will still remain whether it can ever 
be large enough to make the master responsible for a fraud or 
crime committed exclusively for the servant’s own purposes, and 
not utilised in any way for the master.’” 

Accordingly the Court held that the Great Fingall Company 
was not responsible for a share certificate to which the secretary 
had for his own fraudulent purposes wrongfully affixed the 
company's seal and forged the directors’ signatures. Stirling, 
L. J., concurred, and called attention to the fact ^ that, although 
strangers might not be affected by irregularities, forgery stood on 
a different footing, and a forged document is wholly null and 
void. The Mouse of Lords affirmed this decision, Lo3*d Davey 
ado 2 )ti?ig I lie same view as the Court of A[)peal, buf Lord 
Loreburn and Lord Macnaghten putting thoii' decision rather 
on the ground that a forgei'y gave no rights. The House did 
not <.liscnss the cases at length.'^ 

Ill Lloyd V. Gi’acc Smith & Co.,* however, the House of 
Lords held that the language of Willes, J., had been mis- 
understood, and that Ihirwick r. English Joint Stock Lank ^ is 
not an authority for the ])roposition that a master is not liable 
for the wrong of his servant or agent, committed in the course 
of the latter’s service if it wore not committed for the master’s 
benefit. The true principle is that a master is liable for the 
act of his servant in the course of his master’s business, 
whether the servant was acting for liis unister’s heuetit or not. 

The fust-named case was one in which the managing clerk 
of a solicitor in the course of legal woik entrusted to him on 
behalf of his master misappi-opriated the property involved. 

It Lad pj’eviously been hold that an act not wrongful in itself 
done by an agent within the scope of his authority Irinds liis 
principal, even where the motive was wrongful and with a view 


1 flHtUJ 1 Ch. «t pfiffc (ill. 

2 nao+J 2 K. IJ. at pnjfp 729, Mahoney East Holy fold Miniriff Co., [1874] 

L. R. 7 H. L. 8fi9, and Lord HntlirrUw’h jud^^^iiient tlieiein at page H9I), 

« flOOfi) App. Ca. 439. 

♦Lloyd V. Grace Smith & Co., [1912] App. Ca. 71(i. 

* [1807] L. R. 2En. 250. 
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to the private advantage of the agent, provided the other party 
has no knowledge of the wrong and acts in good faith.^ 

Where a secretary forged directors’ signatures to a cheque 
which was paid by the bank the company was held to be entitled 
to repudiate the cheque and recov^er the amount from the bank.^ 

' By Lord Tentcrden’s Act (9 Geo. IV., CJi. 14, Section 6) 
a representation jis to the credit of a person made by an agent 
does not render liis principal liable, and this pr'otects a com])any 
as well as any other principal.'" An agent making fraudulent and 
deceitful misrepresentations will of course come under a personal 
liability for his wrongful acts. 

As a servant or agent of the company the seci'ctary is under 
the same obligation as any othci* servant or agent not to accept 
commissions or bribes L'om persons having dealings with his 
employers, and he should carefully avoid accepting presents or 
bonuses from the ])ronioters. If ho do so lie can be comjielled to 
account for them to tlie company.^ 

The Articles of Association frequently ])rescribe that the 
secretary shall countersign deeds sealed by the company^* and 
elieques di-awn on its behalf. Lven wJierc not obligatory, tliis is 
an advisable course to adopt. 

As any contract wliich if made between private persons 
would not require to be under seal may be made on behaVi’ of 
the company by any person acting under the express or inqdied 
authority of tlio company, it will frequently happen that the 
manager or secrei.ary has power to contj'act for tlie company ; 
but whether he has this jiovver or not will bo a question of fact 
in each ease. If the Articles direct that any jiarts of the business 
must be done by the directoi's only, it will be obvious tliat these 
cannot be delegated ; but if delegation is possible, the questions 
will be — (1) Has any such dclegatiuii been expressly made? and 
(2) if none has been expressly made, Has the course of business 
been sueli as io give an implied authority ? The answers must 
depend upon the facds of each. case. 

Th(‘ secretary is one of the officers liable to penalties for not 
making proper Returns of Allotments and for not tiling the 
Contracts for the issin? of fully paid shares (Section 88). He is 

1 Hanibro v. nurufiiid, [lOO-i] 2 K. B. lO; Bryant v. Quebec ]3ank, [IHOSJ App. (’a. 170. 

- Ke]ntis:alla lUibber EetatCH r. National Bank of India, [1009] 2 K. B. 1010. 'J’be fact 
that the i>a8H book showed the for/^ed clieipies is no protection to the bank where 
the directors did not exuinme it. 

^Uiist r. West Bull H'j TTnum Banking Co., [1001] 2 K. B. 660. 

McKay’s (yfise, [J87C] 2 Ch. I). 1; De Ruvigne’s Case, [1877] 6 Cli. D. 300; see also 
page 321, mtpra. 

* Clause 76 oP the new Table A ir. to this effect. 
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named in Section 99, Sub-fiection 1, as one of tlinse liable to 
penalties for not registering* mortgages or charges required to be 
registered, and would be included in the words “and other officer” 
in Sub-section 2 and in the words “any ])erK()7i” in Sub-section 3. 
Under the words “any person” in Section 281 he is criminally 
responsible for wilfully making a statement false in any material 
particular “ in any return, report, certificate, bjilancc sheet, or 
other document required by or for the purposes of any of the 
provisions of this Act.” He is also one of the persons who may 
make a statutory declaration that the prescribed conditions for 
commencing business liavc been complied with (Section 87). 

The secuetary is one of the officers of tlie company liable to be 
examined in a winding up, eithcj* under Section 174 (]uivatG 
examination) or under Section 175 (public exauiinatioii), and, 
if a deliiKpient, ho may be rendered liable under Section 215 
(misfeasance). 

A secretary may be a “clerk or servant” entitled to the 
benefit of the Preferential Payments in Haidcruptcy Act (Sections 
107 and 209) ; but a secretary who does not give his whole time 
to the company, but ])erforms his dnti(‘S by deputy, is not within 
those se(*tioiis.^ 


The So/lcitoi . 

Befoi*e the incor])oration of the company a statutoiy declaration 
of compliance with the requirements of the Act must be filed 
“by a solicitor of the High (h^urt, and in Scotland by an enrolled 
law agent, engaged in the formation of the com])any, or by a 
j)crson named in the Articles as a dii-ectoi* or sccretaiy of the 
company ” (Section 17, Sub-section 2). This, therefore, so far as 
the company is concerned, is the first apj)earance of a solicitor; 
but it will not bind the company to employ or pay him. 

A company usually appoiid.s a solicitoi*, often nominating him 
in the Articles of Association ; but the fa(^t of being so named 
does not create a contract with the solicitoi* so as to give liim a 
right to damages if the company refuse to employ him 2; nor 
does a statement in the Articles that the company shall pay tlie 
preliminary expenses of forming the company give the ])romoters 
or solicitors any right to be paid expenses they have incurred 
or costs which have accrued.*' It follows, therefore, that if a 
solicitor wishes to be secure of receiving his costs incurred about 


1 Cainiey v. Back, [lOOOj 2 K. B. 74(). 

Kkiy V. Positive Government AKSurance Co., [1870] 1 Kx. 1). 20, 88; Browne r. 
La Tniiirtad, [J88HJ 37 Ch. I). 1. 

“ Enj?liBh and Colonial Produce Co., [1000] 2 Ch. 435; Hereford and South Wales 
Wa/?on ('o., [1870] 2 Ch. D. 021 ; see also 101, 9itpra. 
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the formation of a company, he must either have a retainer 
from tlje promoter and get payment from him, or see that a 
definite contract is made with him by the company after its 
incorporation. 

When a ])er.son is appointed solicitor to a company he naturally 
acts for the company in most of its affairs ; but the company is 
at liberty to employ any other person or firm for any business 
unless there is an agreement that it will exclusively employ 
a spe(!ified person or firm. 

'J'ho com])any is in the same relation as any othoi* client to 
a solicitor, and in suing to recover his hill of costs the retainer 
must be proved. The solicitor has, moreoxer, the same lien for 
costs that he would have against any othcM’ client, including a 
lien on funds recovered through his instrumeniality before or 
during a winding u]», oj* partly before and partly during tlie 
winding up, and may obtain a charging order for these after the 
winding uj).^ If, to eslahlish liis retainer, lie has in the winding 
up to resoi’t lo a summons, his lien on the moneys i*ecovei*ed 
extends (o the costs of such summons-; hut the Ii(*n of tlie 
solicitor is suliject io the Companies Acts and the Articles of 
Association, and cannot be assci'ted so as to prevent documents 
being dealt wilh in the manner j*etpiired thereliy, nor so as to 
hinder tlie prosecution of a winding up. Tlierefoi’e the lien \vill 
not attach to books vvfiich ought to be kept at th(‘ coTnjiany’s 
office,'' or to the tile of proc^eedings in or dcjeuments i*plating to 
the winding up.* 1^ho liquidation does not destroy a s()lieitoj*'s 
pre-existing lien on the companCs documents, but lie will be 
ordei’ed to delivun- to the liquidator (subject to his lien) documents 
coming to his hands in tlie liquidation.^’ And a solicitor may 
be compelled to produce documents on wliich lie has a lien in 
an examination under Section 174.® The lieu will not attach to 
documents received after tlie winding up h}' a solicitor who lias 
been emjiloyed by the company hcfoi-e the winding np ® 

A solicitor employed liy the trustees for debentui-e holders to 
approve the trust deed has a lien on that deed, although the 
costs were incurred before its execution.' He will, however, have 


^ Be Bom, L***<WU 2 Ch. 433; rtt Massoy, [1870] 0 Eq. 3G7, rt Meter Calw, Limited, [BUI] 
2 Ch. ho7. 

[IHSfl] 3.3 Ch. D. 200. re Moter Cabs, Limited, [U)ll] 2 Ch. 557. 

* Be Anjflo-Malte.se Hydraulic Co., [1885) 54 L. J. Ch. 730. 

* Bx parte Pulbrook, [1809] 4 Ch 027. 

^ Be Rapid Boad Transit (kj., [1909] 1 Ch. 90, where the cases as to lien are diacuased. 

^ Be Capital Firo Inaurance Aasocmtion, [1883] 21- Ch. I). 408. 

7 Wnjfht V. Deo Estates, Limited, [1911] 2 Ch. 85. 
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no such lien if he has agreed to look to the company alone for 
payment,^ or if he acts for all parties, for then he cannot deny 
that he holds tlie deeds for the mortgagee. - 

A lien accrued before the issue of debentures, or while the 
debentures continue to be a floating security, lias priority over 
the I'ights of the debenture holders.-^ 

Where money has been paid to a solicitor for futui*c costs, a*nd 
a receiver is apjiointeil, the solicitor may retain the amount due 
for costs incurred before the appointment of the recjeiver, but 
must hand over the balance.'^ 

The solicitor advises the company in all matters where his 
advice is asked, and in large companies he fi-eqnently attends 
board meetings, and is present to advise tbe directors at general 
meetings. It must be remembered, however, that the solicitor 
lias no authorit^^ and is only an adviser, wliose advice may be 
accepted oi* rejeelod. 

Tn questions as to increasing or reducing the capital, issuing 
new sliares or debentures, forfeiting shares, passing resolutions for 
winding np, or undertaking any sebeme for amalgamation with 
other companies, it is most desirable that advice should be had 
before even the pi*eliininaiy steps are undertaken, as mistakes 
may easily lie made, which almost always involve considerable 
expense, and which sometimes cannot afterwards be rectified: 

instance, whci'c a conijiaiiy, having passed i'esolutions for 
winding up with a view to reconstruction, found that,, although 
the scheme for reconstruction could not be carried out, the 
comjiany was in li(piidati()ii,*'» 

Wlien a winding up is commenced the position of tbe solicitor 
is somewhat different. A retainer by the company is no longer 
sutheient and a new retainer by the liquidator is required. 

As to tbe solicitor’s right in a winding u]) to costs incurred 
before the winding uj), and to taxation of such costs, see 
})age 60i3, infra. 

]3y Section 151 in England, but not in Scotland or Ireland, 
the sanction either of the Court^ or of the committee of inspection 
is necessary for the ajipointment of a solicitor in a compulsory 


^ Itf Mawon and Taylor, [isrs] 10 Ch. IJ. 729. 

2AV Snell, [mil 0 Cl>. D. 105. 

® Bninton v. Klcctricftl Enffiii coring- Corjxirntion, 1 Oh. 43i. 

♦ Pearce v. Hntiwli Tea 'J’ahlc Co., [101 Oj 101 L. T, 707. 

5 Thoniaou v. Henderson’s Transvaal Estates, [lOOs] 1 Ch. 70.’» ; fjr ’parfe Fox, [1871] 
0 Ch. 1H7 ; Cleve r. Financial Corporation, [1874] 16 K(]. 363. 

® Whore a liriuidator, knowing that the comiruttee diftapi»roved of the appointment of a 
particular solicitor, applied ex parte and obtained the Court’s sanction to his appointment, 
the Court, on an apphcaiiou by the committee, sot the Order aside with costs against the 
liquidator (Coiisolidatod Diesel Engine Co., [1015] 1 f’h. 192). 
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winding np, and must be obtained before tlie employment, except 
in cases of urgency. In siicli cases it must be shown tliat there 
was no undue delay in obtaining the sanction. Solicitors should 
see that this necessary ])reliminary is complied with, or they will 
lose their right to costs, and tliey should note that the liquidator’s 
authority is only to employ a solicitor to take any proceedings 
or do any business which the liquidator is himself unable to 
take or to do. Tn a voluntary winding up these rules do not 
apply. If the li(|uidati()n, whether voluntary oi* compulsory, is 
commenced within a year after the delivery of the bill of costs, 
the bill is liable to be taxed at any time before payment, even 
though more than a year has elapsed since its deliveiy.^ 

Tfie soIicit<u-’s I'ight is oidy to be paid his costs out of the 
assets of the coTU[>auy, and the litpiidator is not ])ersoiially liable 
foi* the c.osts of 1-he winding up but the solicitor will have a 
lien for his costs on any moneys which may be recovered before 
or dui’ing the winding uj) l.hrough his instrumentality,'^ jind, as 
the costs of th(' winding up take ])rio!*ity ovei* other claims, he 
will be entitled to be [ijiid before the unsecured creditors of the 
company receive any dividend. 

A solicitor* is not un oflicer of the coni])any within Sect ion 215, 
so as to be liable to the summary process tlujrein ])i*ovided 
for the assessment of damages agninst delinquent directors and 
officers,^ unless ho is also a promoter of tin* comjiany, or* by 
reason of the manner of his employment it {qipenrs that his 
position is more than that of solicitor,^ when he will be liable 
on this distinct ground. 

A person is not a promoter within th€» meaning of Section 84 
(Directors’ Liability) by reason of his acting in a iii-ofessional 
cajiamty for persons engaged in the promotion, but lie may by 
doing other acts have become a promoter.® 

A solicitor’s authoi'ity to i*ej)resent the company is determined 
by its dissolution, and if he continues to fict after the dissolution, ^ 
or purports o act for a comjiany not in fact incorporated, he 
will be liable to the other party ftu* any costs incurred by reason 
of Jiis so doing. 


1 Foss, Hill>ov()uj'li vt Co., 2 (’h. KU ; Marseilles Exteiisiviii Utulwiiy Co., rj; pat-te 

Evans, flSTl] 11 TCq. lol. 

'*Ex parte Wafckin, [1876] 1 Ch. II. IHO. 

^ Be Massey, [1870] 9 Eq. 367 ; Meter Cabs, Limited, [1911] 2 Ch. 557. 

♦ Carter’s Cnse, [1886] 31 Ch. D. 4.96. 

^ JZe Liberator Permanent Benefit BnilduiK Society, [1894] 71 L. T. 406. 

• See Section 81 and re Turner, [1881] 53 L. J. Cli. 12, 4i9 L, T. 20, and notc^ 

7 Salton V. New Beeston Cycle Co. No. 2, [1900] 1 Ch. 4.3. 

» Simmons r. Liljcral Opinion, Limited, [1911] 1 K. B. POO. 
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The Auditors. 

Prior to 1900 there wei*e no statutory provisions in regard 
to auditors, except in tlie ease of banks, Avliicli were subject to 
Section 7 of the Act of 1879 ^ ; but tlie Acts of 1900 and 1907 
and Section 112 of 1908 remedy tin's omission. 

Kvei*y company must at eacrh annual general meeting appoint 
an auditor or auditors to liold office until the next annual general 
meeting, and if none be ap])ointed tlie Hoard of Trade may, 

on the application of any member of the company, appoint an 
auditor for the current year and fix his remuneration (Section 112, 
Sub-sections 1 and 2). The directors may, however, before tlie 
statutory meeting appoint the first auditors, to hold office until 
the first annual general meeting, unless previously removed by 
a resolution of the shareholders in general meeting, in which 
case the shareholders at such meeting may ap])oiut auditors 

(Sub-seei ion 5). The directors may also fill any casual vacancy 
in tlie office of auditor; but while tlie casual vacancy continues 
the surviving or continuing auditor or auditors (if any) may 
act (Sub-section (I). 

Thei'c is no provision in the Act foi* the removal of an auditor 
once a])pointed; but where auditoi^ had neglected their duties by 
which it \\as alleged that loss had occurred, and the directors, 

haying called in chartered accountants, refused to allow the old 

auditors to proceed with the current audit or have access to the 
books, the (h)nrt refused, on an interlocutory application, to compel 
the directors to do so. “The Court,” said Fai’well, L. tl., “will 
not force on an unwilling company a-uditoi-s whom they do not 
approve.” - 

It having been suggested that on some oercasions an auditor 
who had been inconveniently faithful to his duties had been 
<luietJy displaced at the next annual meeting without notice to 
the shareholders. Sub-section 4 of Section 112 provides that no 
person, other than a retiring auditor, shall be appt)inted at an 
annual general meeting unless a shareholder has given notice to 
the comj)any, not less than fourteen days before tliO annual 
general meeting, of his intention to nominate him. The company 
must send a copy of the notice to the I’ctiring auditor^ and give 
notice to the shareholders, either by advertisement or in any 
manner allowed by the Articles, not less than seven days before 
the meeting ; but if tlie meeting is not called until after the 
notice of intention to nominate a new auditor, the notice to the 


* Repealed, except as to one proviKO, by Scliediile 8 of the Act of UK)7. 
-Cuff V. London and County Land Co., [1912] 1 Ch. 440. 
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shareliolders may be ^iven with the notice calling the meeting, and 
it will ho no objection that the limits of time above mentioned 
are not observed. 

A director or officer of the company is not capable of being 
appointed auditor (Sub- sect ion 3). 

The remuneration of the auditors must he iixed by the 
company in general meeting, except that the remuneration 
of any auditoi*s af)pointed before tlie statutoiy meeting, or 
to till any casual vacaiu^y, may be fixed by the dij*ectors 
(Sub-section 7). 

The duties of the audif(n*s are stafed in Section 113. Every 
auditoi* has at all times a right of access to the books and 
accounts and vouchei*s of* tlie compan^r, and may I'ecpiii’e from the 
directors and officers all necessary infoj-mation and explanations.^ 

The Act of 1900 requii-ed a certiti(iate thaf the auditors’ 
requirements had been complied with, and a re])ort on the 
accounts. These ai-o now blended in one report. As expressed 
in Section 113, Sub-section 2, the a,uditoT*s must make a report 
to tlie shai*elioldei*s on the accounts examined by them, and on 
pv^ery balance sheet laid before the company in geneiul meeting, 
stating (a) whethei they have obtained all tlie information and 
explanations they have re(|uired, and {b) whethei* fhe liaJance 
sheet- is ]u*operly drawn up so as to exhibit a ti'ue and coiTect 
view of the state of the company's affairs “ cm >////?/(/ io thr*hest 
of their lufonnat ion and the evpla'nafions' ijlren f(t fhem^ und as 
shown by the books of the company ” 1’he words in italics were 
not to be found in the Act of 1 900, but are clearly desirable, 
and audifors of repute have always ;u*ted as if they wei'e already 
part of the hiAv. 

The balance sheet must be signed by two directors, or by the 
sole director if there is only one, and the auditors’ I’eport must 
be attaidied thereto, or a i-eference to it inserted at the foot of 
the balance sheet. The report must be read before the company 
in general meeting, and be open to inspection by any shareholder,*^ 
who is also entitled to be furnished with a cojiy of the balance 
sheet and auditors’ I'cjiort at a charge not exceeding sixpence for 
every hundred words (Sc^ction 113, Sub-section 3). 


^ This 18 not II ]invtitc rii^ht vlnoli the muhtorH cun enforce in their own intercbts. 
Kor a CHSO where »cces8 whs refinsed on the ffroiind that tUe auditors liarl neglected 
their duty see note on ] ire v unis page. 

2 Note that the Act does not require any report upon the profit and loss account, 
bat as the lialance ol iiroht or loss is earned into the balance sheet this will not 
usuallj’ excuse the auditors from dealing with the (piestion of the profit or loss shown, 
and they are fiound to report geiierallj' on the uccoiints. 

* This would seem to ineliido preference shareholders of a private company, although 
Section 114 does not apply to them. 
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As to other matters affecting the balance sheet see Chapter V., 
page 896, infra. . 

Holders of pr(3fereiico shares and debentures in coni})anies other 
than private companies or companies registered before the 1st July, 
1908, are, by Section 114, given the same i*ight to receive and 
inspect the balance sheets of the com])any and the repoi’ts of the 
auditors and oilier reports as is possessed by holders of oi'dinary 
shares of the company. 

By Sub-section 4 of Section 118, if any copy of a balance 
sheet is issued, circulated, or jmblisbed, not Jiaving been signed 
as re({uired by the section, or without eithei* a copy of the 
auditors’ rejiort attached or containing the recpiired reference to 
such report, the cornjiany, and every director, manager, secretary, 
or other oflicer of the company knowingly a party to the default, 
is liable to a tine not exceeding fifty pounds. The requirements 
of the section relate to every balance sheet “ laid before the 
(;om})any in general meeting,” and, jiresumably, the ]>enalties will 
not attach in i-espect of other balance sheets. 

Tt is not enough, however, foi* the auditors mer-ely to rejiort that 
the balance sheet does vnti exhibit a time view of the accounts. They 
must i*eport. generally on the state of the accounts. Their duty 
is to call attention to that which is w'rong.” ^ 

These provisions are genei'al, «in<l a})]>ly to all companies. 
They \vill therefore sujiersede any regulations of the coni])aiiy not 
in accord witli them. Any Article or special resolution requiring 
the auditors not to disclose facts (c.f/. in I’elation to a secret 
reserve fund J which they may considei* it their duty to include 
in theii re])ort is unlawful and invalid.^ 

In the case of a Banking Company legistei’ed aftei* the 
15th August, 1879, if the company has branch hanks beyond the 
limits of Euro])e, it suffices if the auditor has access to such copies 
of or extracts from the t)ooks and accounts as are transmitted to 
the head office, hut the balance sheet must he signed by the 
secretaiy or manager and at least tliree directoi*s if there are so 
many (Section 118, Sub-section 5). 

The “ statement in the form of a balance sheet ” which every 
public company is required by Section 26, Sub-section 8, to file 
is to be “audited by the company’s auditors”; hut thel*e are no 
provisions as to the making or filing of any I'eport on such 
statement by the auditors (see page 398, infra). 

“Any person” (which will include an auditor) who, “in any 
return, report, cei*tificate, balance sheet, or other document required 
by or for the purposes ” mentioned in the F’ifth Schedule to 


^ Newton v. niruiinf^lniui Bmnll Arms Co., [IDOfJj 2 Ch. 378. 
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the Act, “ wilfully makes a statement false in any material 
particular, knowing it to be false,” is guilty of a misdemeanour, 
and liable to fine oi- imprisonment or to both.^ 

Altlioiigli it is usual to appoint some fij*m of accountants 
to be the audit oi*k, there is nothing illegal in the appointment 
of any other j)erson ; but in companms of any substance it is 
very unwise not to obtain the benefit of the advice which 
an expei'ienced professional man is always ready to give, as 
well as his knowhidge of what the balance sheet and accounts 
should show. A provision in the Hill of 1907 that at least one 
auditor of every com])any having a capital of £100,000 should 
be a ])rofeKsional accountant was rejected. 

The auditors ai*e essentially agents of the shareholders, and 
their duty is to act as a check u])on the directors, and to give an 
assui'ancc to the shai’cholders that tlic balance sheet and repoi*t are 
a ho7ut JUJe and corj’C(;t statement of the affaii'S of the company. 

The auditors of a. bank governed by The Com])anies Act, 1879,- 
have been held by the C/ourt of Appeal to be officers of the 
company,'^ as have the auditors of registered com])anios having 
Articles imposing on them duties similar to those imposed by 
the Act of 1879 or by Chuises K> to 94 of the oi'iginal Table A,'^ 
and, as these are siniilar tc) those in the Consoliilation Act, it 
seems (’ourts of First Jiistnnce and the Court of Appeal w’ill be 
bound by those cases to hold that all auditoi's of companies are 
officei's and liabh‘ to ])roceediiigs under Sectioji 215. 

Pei’sons who perfor*m the dutii'S of auditors without being 
regularly a])poiiited may become dr faefn officers of the cnnipany, 
and liahh* as such to juisfeasance ])rocee(lings ; but this is a cjiiestion 
of fa(d,, and the sei'vices of an accountant ai'e not necessarily those 
of an auditor.^ 

'I'he leading authorities concerning the duties of auditors 
are the cases ai-ising in connection with the Kingston Cotton 
Mill and the ‘‘Liberatoi* group” of companies. In the case 
of the Ijoiidon and G(‘neral Hank (one of this grou])) it was 
held by the Couit of A])peal that in the circumstances of 
the case the auditor of that coin})any was liable to repay 
a dividend impropei-ly declared in i*eliance ii])on a misleading 
certificate given by him. The judgment of Hord Lindley contained 

1 See Section 2H1 of tlie Act of UMIS, imd Sections 5 iind 17 of The Perjury Act, 
1911, and the Schedule to thut Act. 

“ Repealed by the Act of liK)7. 

'‘Loudon and General Bank, [1895] 2 Ch. UtC. 

♦Kingston Cotton Mill Co., [1H96J 1 (ai. «. TIiih chso followed the London and General 
Bank caae, but the Lords JuHticeB did not appear to bo aatisfied with the renauning in the 
earlier caae, and the Houbo of Lords might take a different view. 

» Weatern Counties Steam BakeriCB, [1897J 1 Ch. 617. 

London and General Bank, [1895J 2 Ch. 673. 
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the following dechiratioiis of principle: — “It is no part of an 
auditor's duty to give advice, either to directors or shareholders* 
as to what they ought to do. An auditor has nothing to do 
with the prudeTi(‘e or imprudence of making loans with or without 
security. It is nothing to him whethei* the business of a company 
is conducted prudently or imprudently, profitably or unprofitably. 
It is nothing to him whether dividends are properly or improperly 
declared, provided he discharges his own duty to the shareholders. 
His liiisinoss is to ascertain and state tlie true financial position 
of the company at the time of the audit, and his duty is confined 
to that. Hut then comes the question. How is he to ascertain 
that position? The answer is, Jly examining the books of the 
company. But he does not discharge his duty by doing this 
without inquiry and without taking any ti‘Oublo to see that the 
liooks themselves show the company’s true p(>sition. He must 
take j’easonable care to ascertain that tlu'y do so. Unless he 
does this his audit will he worse than an idle farce. Assuming 
the books to be so kc]it as to show the true position of the 
company, the auditor lias to frame a balance sheet showing 
that position according to the books, and to (certify that the 

lialance sheet presented is correct in that sense An 

audito]*, however, is not bound to do more than exercise reasonable 
caie and skill in making impiiries and investigations. He is not 

an insurer Wbai is reasonable cai*e in any particular 

case must depend upon the circumstances of that case. Where 
there is nothing to excite suspicion very little impiiry will be 
reasonably sutiicient, and in practice 1 believe business men .select 
a few cases at liapbazai-d, see that they are right, and assume 
that others like them are correct also. Where suspicion is 
aroused more care is obviously ueces.sary.” 

In the ])articular case in question it appeared that the auditor 
liirnself considered some of the items on the credit side very 
unsatisfactory, and called the attention of tlie directors to this fact 
in a special report, and strongly urged that no dividend should be 
paid. The directors, however, induced him to omit any reference 
to this in tlie certificate annexed to the balance sheet, and at the 
meeting of shareholders a dividend of seven jier cent, was declaj*ed. 
The Court lield that the auditor had failed in his duty to the 
shareholders, and that, tlie declaration of a dividend being the 
natural result of this failure of diit}', the auditor aud the diiectors 
were jointly and severally liable to repay the amount of the 
dividend. The dividend for tlie pi'evious year had also been 
improperly paid, but it was not proved that the auditor “really 
knew, or ought then to have known, tlmt the position of the hank 
was not correctly shown by the books,” and lie escajied liability 
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in reRpect of that year. It was also Iield not to be cnoupfh to 
insert sucli a vap^ue phrase as “ The value of the assets as shown 
is dependent upon realisation.” Jf a warninpf is to be given, it 
must be eloar. Jt is not eiioiigli to give the sliareiioldei’s “means 
of obtaining information”; tliey must be given the necessary 
information itself. 

Lopes, li. .1., gives the following definition^: — “ Jt is the duty 
of an auditor to bi‘ing to bear on the work he has to perform 
that skill, care, ami caution Avhich a i-easonably competent, 
caroFul, and cautious auditor w'ould use. Wliat is I'easonabJe 
skill, care, and caution must depend on the parti(;ular oii'cum- 
stances of each case. An auditor is not hound to be a detective, 
or, as was said, to aj»pF-oa.ch his work with suspicion, or Avith 
a foi'egone conclusion that th(‘re is something w]*ong. He is a 
watchdog, not a bloodhound. He is justified in believing tried 
servants of the coin])auy in whom contidence is })hiced by the 
company,- He is entitled to assume that they ai’c honest, and 
to rely upon their representations, provided he takes I'ca-sonable 
care. If there is anything calculated to excite sus])icion, he 
should probe it to the bottom ; but in the absence of anything 
of that kind he is only bound to la* reasonably cautious and 

careful It is not the duty of ari auditor to take stock; 

he is not a stock expert; thei-c are many matters in wliich he 
must rely on the honesty and accuracy of otliers. He does not 
guarantee the discovery of all fraud.” 

Fi'irwell, L. J., has said that tlie l>usiness of a com])any’R 
auditor “ is to ascei'tain and state the true financial ])osition of 
the com])any at the t ime of the audit, and nothing more,” •" (Quoting 
]jord Lindicy's judgment cited above as authority, but it is to 
be remembered that tlie auditoi* has to leport “on the accounts 
examined by him” as well as on the balance sheet, and the above 
statement must not be ju’essed too fai*. 

Although an auditor may rely upon a trusted servant of the 
company in regard to stocktaking, he must not accept a statt'ment 
from a servant as to his own* liabilities. In justif^dng reliance 
upon a manager in regard to stock, bindley, Jj. J., says, “ 
manager had no apparent conflict between his interest and his 
duty. His position was not similar to that of a cashier, who has 
to account for the cash he ivccives, and whose account of his 

> Kingston (’.ottoii Mill ('o. No. 2, 2 (Mi. 2HH, 280. 'I'ht; judjfnients quoted nliovo 

were ciio«l and ap])vovod rr City KquilnUle Five Insnranci* Co., [1024.) 40 T. L. K. 

2 Compare Squire (Mish Chfiniht, Limited, r. Uall, (1011] 28 'J\ L. R. 81, KMl L. T. 197, 
the Cfl-se of accountants employed by an individual to luvcHtifrato a business, where 
Oozona-Hardy, M.R., while .sayinp^ it 'v\hs not tlicir duty to take stock, added “They 
may well call for explanatiouN of particular items m the block sheets.” 

s Rex r. Holierts, [1908] 1 K. B. at imge 137. 
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receipts and payments could not reasonably be taken by an 
auditor without further inquiry.”^ 

It must not, however, be thought that an auditor may rely upon 
others for anytliing which it is part of his duty to examine himself. 

The auditors will clearly be bound to ask for any information 
and explanations tljey requii*e to form an opinion upon the 
oornpan 3 '’s position, and take into account the answers they gbt 
before they make their report, and must form their own opinion 
whether the balance sheet exhibits “a true and correct view of 
the state of the company’s affairs.” A balance sheet ina^^ contain 
no mis-statements and yet not come U]) to the standard. 

It is the duty of auditors to make themselves familiar with 
the obligations ini])osod upon them by the Ai'ticles^ and the Acts 
of Parliament, and if damage results to the company from the 
balance she(‘t not showing the true position of the com])any the 
onus is on the auditoi’s of showing it was not due to their 
default,- but the company must show damage, and if ilie Court 
is not satisfied that if the balance sheet had disclosed the truth 
the shareholders would have taken action to obi-ain i*estitution 
the auditors will escape ]iabilit}^^ 

WJiere a company is transacting business abroad, oi* at a 
number of branches throughout the United Kingdom, the only 
materials that the auditors at the head office have as regards 
mu(?li of the business are the reports from the brandies and 
agencies, and unless an}^thiug appears to bo wrong upon the 
face of such reporfs the auditors cannot check them at all. It 
is strange, however, that it is only in the case of banks that the 
Act (Section 113, Sub-section 5) exjiressly^ allows of copies and 
extracts only being submitted from foreign brandies, and then 
only if the lu’andies are outside Uunipe. 

Agjiin, the auditors usually know notJjing of what allowance 
ought to be made in respect of bad or doubtful debts, '^riiis depends 
upon the facts of each case, and the credit and responsibility 
of the debtors, into which auditors usually cannot inquire. 
But if there are circumstances which bi’iiig to the notice of the 
auditors that the book debts or any otlier assets ought not to 
be treated as of their nominal value, they should require that 
the balance sheet shall estimate such assets at their ffiir value, 
or add a note warning the shareholders of the faets. 

Again, it is not the duty of the auditors to value the free- 
hold or leasehold property or the stock-in-trade of the company. 

I Oot,U)ii Mill (\i. Nu. 2, [IHIMJ] 2 Ch. iit pHjfe 2H7. 

Kiiipffc.toii Cotton Mill Co. No. 2, [IHOOj 2 Ch. at pUKC 2f+t; Ropiililic ot Uolivla 
Syndicate, lll)14-J 1 Ch. 130. 

* Republic of Bolivia Sjnidicato, [1914-] 1 Ch. 130. 
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But if they find that depreciation is not being written off from 
a wasting property, or that absurd values are placed upon 
existing property, or, still inoi*e, if amounts are being “ written 
on” for supposed enliaiicement of value, they should require the 
directors either to have an independent valuation by some 
competent persons, or to state clearly in the balance sheet how 
the amounts are aiTi\'ed at. 

The auditors will of course see for themselves that all the 
securities and j)i“opei‘ty represented to belong to the company 
actually exist, and that the proper documents of title are in the 
company’s possession, and will not be satisfied with being shown 
a bundle “said to contain the proper securities.” 

Though it is not tlie duty of auditors to advise, they usiiall}^ 
give the compaiiy the advantage of their experience in deter- 
mining doubtful (piestions, such as what amounts may be pi“operly 
carried to capital account, what divided over several years, and 
what charged to the current year, and they should particularly 
direct their attention to seeing that dividends are on\y paid out 
of profits. If the directors do not accept their opinion, the 
auditoT’s must ])rotect themselves by attaching a note to the 
balance sheet oi* ])i*ofit and loss account. 

It is usual for the re})ort and balance sheet to be submitted 
to the auditoi’s a suniciently long time before the gcTieral meeting for 
their rcj)ort or certificate to be added to the balance sheet befoi*e it 
IS sent to the members. Under the Act of 1900 it was necessary 
that the cej'tificate as to whether or not the re(|uirements of the 
auditoi's had been complied with should be so appended to the 
balance sheet. Uridei* the Act of 1908 the whole report may be 
a separate document, but it must in any case be read at the general 
meeting, and a reference to the repoi*t must be inserted at the 
foot of tlie balnnce sheet (Section 113, Sub-section 3). When 
auditoi's have made a report to the dii'ectors they should fii-mly 
i*efuse to allow it to he suppressed or to modify it, unless thei’o is 
shown to be a mistake in it. 

It lias been said that the auditors are agents for the shareholders, 
but tliis must not be taken to include the doctrine that notice of 
facts given to the auditors is notice to tho shareholders, so as 
to prevent them fi-om afterwards objecting to any misconduct 
of the directors or othei' persons of wliieh tbc auditors had 
knowledge.^ 

Tho duty of the auditors is to investigate the affairs of the 
company and to report to the shareholders upon them, and if any loss 
arises to the coni])any from the neglect of this duty the auditors 

‘ S])iickinan v K\ans, [1808J L. R. 3 H. L. 171. 
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may be held personally liable ^ ; but this is not a breach of trust, and 
after six years the Statute of Limitations will be a good defence. 
Aiifl an Article exom[)ting auditors from liability for losses not 
happening by or through their own Avilfnl neglect or default is 
valid and effective to protect them against responsibility for 
negligence that is not wilful, that is, which is iioi, accompanied 
by constuous breach of duty.- 

Sometimes very difficult (piestions arise as to the proper basis on 
which a correct balance slu'et should be made out, and as to wbat 
should prf)porly ho carried to capital and what to current account. 
An auditor, if a case of real difficulty arises, should protect himself 
hy taking the opinion of counsel on the point in doubt. 

' The following is a form of statement which may be used by 
anditoi-s to eonipl}" witli the Act: — 

We Jiave exainined tlie hooks arul accounts of the ooni])any keph in tho 
London office* [and the r(?i)oi’ts and statements received from tlui agencies in 
the colonies |, and tlie Jihove balance fibeet i.s in onr opinion a full and fair 
balance slieet, eontaining Llio })articiilnr8 napiireil by f)ie r(’gulati()na of the 
company, and is ]jroperly drawn uj) ho us to exfubit a true and eoiT(‘ct xdew 
of the company's affairs arrordnig to (he heat <>J <>ar informal ion and the 
ecplanaiionn t/iren to uiff and as shown by tim books of tho comptinv. We 
have obtaiiKid from fclu* directors ami olficers of the company all the infor- 
mation and explanations wo bavo rcapiired. 

Tf a])pr()pi*iate, there should be added, ‘‘and we have iiisj)ecfced 
the j?e(;urities held at the liead office [for the amount standing 
as 1 ‘eserve fund |.” 

If necessary, the anditoi's should add any special remarks, such 
as, “ No depre(Maiioii has been written off ])la!ii and machinery for 
the )eai'”; “The. value of the stock-iu-ti'ude is certifietl by the 
Managiiig Director’’; “ ’riie item ‘Securities and Investments’ 
includes 1000 oi-diiiary shares of ^CIO each of the A. 13. Coinj)any, 
Limited, which is in liquidation”; oi*, “Under the beading 
‘Mortgages and Loans’ is included inlei'est accu’iied and due, some 
of which is in i-es])ect of iutei*est for years })rior to 11121”; 

or, “At present prices the investnjeiits of .the company 'are not of 
the value shown above ; but this does not affect tlie Profit and 
Loss Account, vvlicro only tlie interest actually received is credited.” 

Tho name of the person oj' firm to be appointed auditor or 
auditors for the ensning ye«ar, and tho amount of the remuileratiou, 
should be moved and seconded by non-official slitireholders (not by 
•lirei'.tors or other officers of the company) at the annual general 
meeting in each year. 


Hjeeda Kstate Hiukbtig Sooifity v. Shepherd, [18H7J 30 Ch. D. 787 ; rc I^ondon and 
(general Bank, [IsaS] 2 Ch. 100 and 673. 

® City Kijuitablo Fire Insurance Co., »r, [1924] 40 'r. L. 11. a'iS. 

> These words are required by the Acts of 1907 and 1W8. 
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CITAPTKll IT. 

THE ACTS OF THE COMPANY. 

G EN E i; A L M K E'J'IN(? S . 

The ordijiary business of tlie c*oin])any is iransaoted by the 
directors. coninany (‘xei-cises its coTitrol and does such acts 

as are reserved io ifc by tbe votes <)£ a Tnaj()7dty at j^’eneral 
meetin£Ts. “ Wliencver a certain number are incoj'porated, a major 
part may do any corporate act; so if all are summoned and part 
appear, a major ])a]-t of tlios(‘ that appeal* may do a corporate act ; 
but if the Articles jiroseribe a quorum, no less number of members 
can do business.- ^Pho assent of every member of a cnm])any f^iven 
ficpai'ately lias not the sjimc elfect as a resolution ])assed at a j^eneral 
meeting, unless tin* company is one not invitinir ov proposing to 
invite subscrijition from tlm jmblic ; and the ])resence of all the 
membei’s of a conqjany at' a mectiiie: is siifiicient to re^iilai'ise any 
resolution passed whether there ha.s oi* has not lanm due notice.’’* 
Cotton, |j. said, “Tin* (h)Ui*i would nevei* allow it to be said that 
there was an absimce of resolution when all the shareholders, and not 
only a majority, liavc^ (‘.rprrssh/ a.sscmted to that which is beintr done,” 
in a case wlnu'c tlie act is within the powers of the corporation.^ 

A simple jau'son cannot constitute a meetinn’ a rule uliich lias 
considerable impoi’tance now Gia,t a. comjiany may consist of only 
two jiersons, of whom one may be absent or ill. If, however, 
a class of shareholders consists of only one person (c.r/. vliei’c one 
man holds all tlu‘ ]n*eferenee sliai*es) elaiises in the ^Memorandum 
or Articles reijiiiriiiL;- the consent of a iiicetim^ of such class may 
he satisfied by a resolution in writini^ sii^ned by that cme person.^ 

7V/C S((if tiUn’if Mrcif)i(f. 

I] iidei* >Section -1<9 of the Act of 18()2 a. eoinjiany was j*e(]nired to 
hold a ^’cuei'al incetinj»‘ ‘‘ once at the least in every year”; hut the 
Act did not- specify any date’ for the holdin*^ of the first general 
meeting*. Section 6 t of the Act of 1908 imposes the obligation to 

' l.ord A ll(»r nev-Oonouil v. Davy, fuWoitt. l/klj 2 Atk. 212, soo al.s(> 

per Wills, ,1., McitIihuI-s of iho Slai»lc r. Hank of Ku^'lnuci, f 1H8SJ 21 i}. U. 103, 

2 See 37 h, mfra. 

® A'f Gooi/fe Newman A. ('o , 1 ('h. 074. 

* AMorney-GeucrHl foi- Canada r. ytuiidnrd Trust Co., flOli] App. Cti. -laS; Iiiik’s A; Co., 
[lt)o:i] 2 Ch. 2.31, wlicn* (Wens- Hardy, lield tlint mere Lnowlcdp-e and He(iin(‘S(‘ence of 

all the .sharoholdens in siicli a company would condone a bieaeh ol trubt m the direetorh. 

® Expres.b Eupiiicei in^jf Work.s, riU2Pj 1 Ch. 400. 

CBurouesa WenlocK r. Rncr Dee Company, flhsa j ;J0 Ch. T). at paffe 081, note. 

"Sharp r. Dawes, [1870] 2 Q. 11. D. 20; Sanitary C^arbon Co,, [1877] W. N. 22:i. 

» East V. Bennett Bros., [1011 Jl Ch. 103. 
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hold a general meeting “ once at the least in every calendar year^ 
and not more than fifteen month s after the holding of the last 
preceding general meeting.”! Section 65 provides, in the case 
of Companies Limited by Shares registered after the end of 
1900, for the holding of a statutory meeting (see infra). But 
Companies Limited by Guarantee or Unlimited are only subject 
to the recpiirement of holding a general meeting once in every 
year as above mentioned. 

Companies Limited by Shares must hold what is now formally 
called thm'i- “statutory meeting” “within a period of not less than 
one rrrontli nor moi‘e tliaii tliree months from the dcate at which 
the company is entitled to commence business” (Section 65, 
Sub-section 1). This date is fixed liy Section 87 in the case of 
a public company the date when a statutory declaration has 
b(‘en filed that the minimum suhscilption has been allotted and 
llnit the dii'eciors have ])aid tlio ap]>Iication and allotment moneys 
])ayable on thcii* shares. The Act contains no provisions for the 
case of a. iirivai^e company, and such a company is accordingly 
entitled to coinmenca* business as soon as it is iiujoi'poi'ated. It 
should lherefor(i bold ils statntoiy meeting within a pei’iod of not 
Ji\ss than a month nor more ihau three months fi’om that tiate. 

The n()ti(‘e convening the meeting should state that it is to 
be “the statutory meeting," and it seems that a meeting called 
by a"* notice not so stating will not C()ni|)ly witli the A(‘t.^ 

It is intended that at the statutory meeting tlie shareliolders 
shall have an oj)portunity of learning how the tlotation of the 
eomj)ariy lias b(‘en olTected, and of taking mattiu’S to some extent 
into their cwji liaiids, S(a*tion 65, Sub-sections 2 to 4, i*etjui]*es the 
<lireetors of c!ompa-nies otlnu' than ])7’ivate com j)anies,'^ at least seven 
days hefoi-e t^hc statu toiy meeting, to foi'vvard to every Tnember a 
repoj’t, eei*tifi('d by not less than two direi'lors, or, if tliei'o are not 
two tlireetoj’s, by the sole dii'eetor and manager, stating — 

1. The total number of sliares allotted, distinguisliing those 

issued as fully or [>artly ]>aid up otbei-vvise tlian in cash, 
and 8tati]ig the considei-at ion for which they liave been 
a llotied. 

2. The total amount of cash reeei\ed by the cofupany ii^ r6‘s[)ect 

of all the shares allot! etl, distinguished as aforesaid. 

o. An abstract of the receipts of the company on account of 
its capital, whether from shai’es or tlebentures, and of 
the })ayments made thereout, nj) to a date within seven 


> S<'o i)ap:e infra, htkJ Smcdloy r. KcgiMnir ol C()iu])amcs 1 N. 07. 

2 OHriiiicr V. Jrerlule, [lOJiJ I Cli. 700. 

3 Private compHines arc excluded by Siib-scction 10. 


23* 
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days of tlic date of the report, exliibiting under dis- 
tinctive lieadiiig-s the receipts of the company from shares 
and dehentiires and other sources, tlie pU/yments made 
tiierooiit, and particulars concerning tlie balance remaining 
in hand, and a,n account or estimate of the preliminary 
expenses of tlie company. 

4. The names, addresses, and desci'iptions of tlie directors, 

auditors (if any), managers (if any), and secretary of the 
company. (This will show if there has Ix'en any change 
since tlie issue of the ])rospe(*tus ) 

5. The particulars of any contract the modification of which 

is to be submii ted to the meeting foi* its approval, together 
with the particulai'S of the modification or pro])osed 
modification • 

The siatemenls r(*f(‘rj*ed to in the fi]*st iliree of the ])rcceding 
paragraphs must be (autified by the auditors (if any) to be correct 
(Sub-section t). 

A copy of the repori. must be filed wifh the Registrar of 
Companies as soon as it is sent to the members (Sub-section 5), 
but private companies <M,re excluded from this provision (Sub- 
section 10). 

If the comjiany (not being a ]n*iv}ite coinjiany) has issued any 
debentures, the holdei's thereof are entitled to copies of the rpport 
(Section 114). 

Thei’c must also be ]n*epared and produced at tbe statutory 
meeting, and be Jiecessilile during the whole meeting, a list 
showing tlie names, descriptions, and addrc'sses of tlie iiierri tiers 

of the eompany, and ihe number of shares held liy them resjiec- 

tively (Siib-seetion 0). 

If default is made in filing the report or holding the statutory 
meeting, aii}" shareholder may, at the expii-ation of fourteen days 
after the last day on vvhicli the meeting ought to have been held, 
petition the (^iiirt, for tlie winding up of ihe e-ompany. The 
Court, oil the hearing of the petition, may either direct the 
compmiy to be wound nji, or dii’cct tlie I'cjiort to be filed or 
a meeting to be held, or make such otlier order as may be just, 

and may order the ])('rsons in default to ]iay the costs of the 

petition (Section 1*29; Section 65, Sub-section 9). 

At the meeting a discussion may be raised on “any matter 
relating to tlie formation of the company or ai-ising out of the 
report, whether previous notice has been given or not,” but no 

1 A company may not prior to tlie stntutoi-y meeting* \ary the terms of a contmet 
referred to m the prospectus, or stntciiieiit iii lieu of prospectus, except subject to the 
approval of tbe s^tatutory mooting (Section h:j). 
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resohitiori may be passed without such notice as the Articles of 
Association require (Section 65, Sub-section 7). The meeting may 
adjourn from time to time, and notice, may be given in the interval 
of any resolution, and at the adjourned meeting any resolution 
may be passed of which notice has been given in accordance 
with the Articles of Association (8ub-section 8). 

The provision for adjournments of jrieetings usually inserted 
in tlie Articles is that “ I’he chairman, with the consent of the 
meeting, may adjourn,” Ac., in which case the meeting cannot 
compel the chairman to adjourn^; but it would seem that the 
words of the Act in I’cforence to the statutory moetiiig — viz. 
“The meeting may adjourn from time to time” — put the power 
of adjourn rnejit into the hands of the majority of the meeting, 
without J'cgard to the chairman. 

Sfihspqueiit (le/tcral Mcefincjs. 

The company must hold a general meeting “once at the least 
in every i‘talendai* yeai', and not more than fifteen monfhs after 
the holding of the last ]>reccding general mooting”" (Section 64), 
and the comj)any, and every director, manager, secretary, or other 
otiicej* knowingly a party to default in com})Iying with this 
regulation, is liable to a fine not (‘xceeding fifty pounds,'* while 
the Court can, on the a-p])lication of any shareholder when default 
has fjcen made, call or direct the (*alling of a general meeling.^ 

This is called the “Annual CJeneral Meet ing ” or the “ Ordinary 
Oeneral Mc(‘f.ing,” juid the lime at 'which it is to be field is usually 
fixed by the Articles. Where thej'e are no sjieeial Articles the old 
MVble A ])rovided that, “if no otliei* time or place is presenibed, 
a general meeting shall be held on the first Monday in February 
in ev^eiy yeai' ” (Chinse 30), and the new Table A pj’ovides that 
“ at such time (not being more thaji fifteen months after the 
liolding of the last preceding general iiieeting) and place as 
may be presci’ibed by the company in general meeting, or, in 
default., at such time in the month following that iii wliieli the 

^ ShIihIjui-.v Gold Aliniup- Co. r. Tfatluuu, f ISOJJ .App. (’ii. 

-it would bOtMiv that if rtii cxtiaordinary <r(*iu*val hus lioeu hold tho section will 

ho satiHtiod it the next jifeuenil iiieetiu^ is within tltleeii iiionths o1 tlic cxtniordiimry 
jjrenei'al meeting, and in the next BiuTeediiijj: ealendar year. 

'riio Siinunaiy JuriHdu’tiun Act, 18 IK, Secliou 11, requires proceedin^a lo he taken 
within six iiioiitliH al'ter the oiTence ; but Seclioii h-4. creates two ohlitfunoiis • (1) to hold 
a moetiiij? m each calendar year , and (2) t«) hold a meeting? within titteen months after the 
last iircccdin^f general meeting. An otTeiice against the latter obligation may be complote 
comparatively early in the year, hut an offence against the former obligation only occurs 
when tlie year has expired, and proceedings may ho instituted u]) to the lUMh dune 
following (Smoilley v. Registrar of Uompanies, L1U19J 1 K. B. 97). 

♦Apart from this etatutory power the (’ourt haa no jurisdiction to direct the holding of 
a meeting of a company not in Inpiidation (MacUoiigall r. liardmer No. 1, lJ87riJ 10 Ch., 
A])p. Ca. 006). 
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anniversary of tlie company’s incorporation occurs, and at such 
place, as tlie directoi-s shall appoint,” and, further, that “in 
default of a j^’oneral meeting being so held a general meeting 
shall be held in the nionth next following, jind may be convened 
by any two members” (Clause 4f)). Some coTnj)anies hold two 
ordinary general meetings in the year. It is customary to declare 
in the Articles that all business except such as is there 
mentioned (/.e. receiving the report of the directors, sanctioning 
a dividend, considering the acconnls and balance sheet, and 
electing dii'ectors and auditoivs) ^ shall be deemed specu’al, and 
that notice must be given of the general naluj'e of all special 
business. Without smdi a pi*ovision in the Articles it seems that 
no business could be trjmsacted of which ])revious notice had not 
been given"; and where these clauses are included any business 
not specially mentioned as an exception (;<an only he ti‘!Uisacted 
if notice has been given. 

Otlici* general meetings may, however, be held from time to 
time. Theses are called “ hlxlraorditinry Clenernl Meetings,” and 
at them only the s])e(!ial business of which notice has been given 
can be transacted. Extriiordinary meet ings can be convened by the 
directors whenever they think proj)er, and in cei'tain circumstances 
may be convened by the meml)ers themselves, subject to the 
conditions contained in Section ()6. which ovcTiddes both the 
original Table A and any s])ecial regulations of the company. 
Hy this section the directors air hound forthwith to convene an 
exti'aordinary genei-al meeting on the j-etpiisition of “tin* holdei-s 
of not less than one tenih of the issued ea])it;il of the comjiany 
upon whicli'^ all calls or other sums then due have been ])aid.”'^ 
The rc(piisition (which may consist of sevei-jil dociinicnts ■^) must 
state the objects of tlie metding, and must be signed by the 
requisition ists ami deposited at tlie office of the company. If joint 
holders of shares join in the reijuisition all must sign, unless the 
Aj’ticles specitically authorise one to sign for all : the signature 
of om; on behalf of all is of oio avail.'' As Articles eaiiiiot take 
away rights confeiTod hy Statute, it is not jiossihle to excdiule any 
class of shareholders fi'oni the j’ight to join in a requisition, 

^ As to the special refiiuinncMits wlien an auditor otlicM" than the rotiriuy; anihtor ift 
proposed .see pape Mir), wapru. 

2 Per Littlodale, .T., in Uev r. Hill, [1S25] t U. & (\ UL 

3 The words relernnff to calls relate to the issued capital, not to the siiaros held by 
the reu'usiliomstH. The dociinients I'onstitutinj? the roipiiHitiou need not be identical if 
they are Hiibstautially the same. For both the.se proimsitions see Print and Vej^etablo 
G-rovvers’ Association r. Xekcwicli, 

* If the Articles allow a smaller number to rc(|iiiHition a meeting, this, beinpf an additional 
pow’or not inconsistent with the Act, will he effective. It seems also that preference 
shareholders may join in demainbriK a meetinjE:, oven if they are not entitled to vote thereat. 

* Patent Wood Ke«? Syndicate r. Penrse, flWMJj W. N. 1C4. 
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ilioiig-h they may not Lave any right) of voting at the meeting 
vvlum lielcl. Tt would seem tliat bearers of share warrants cannot 
be precluded fj‘om taking part in tlie requisitions, even if, under 
Section .*17, Sub-se(*tion 4, of the Act, Ariieles have boon adopted 
restricting their rights as members, for Section GG gives the right 
to requisition to '"holders of not less than one tenth of the issued 
capital,” and not to “ m(*mbers.” Jf the directors do not proceed 
to cause a meeting to be held within twenty-one days from 
the date of the recjiiisition being dtq)ositcd, to consider the 
mattei's s))(‘citiod in tlie recpiisition,^ the re(|niKitionists, or a 
majority of them iji value, may themselves conv^ene the meeting; 
but it must 1)0 held within three months from the date of the 
deposit of the requisition.- If at any siudi meeting a 7'esolution 
requiring confirmation at another meeting is jiassed, the directors 
are boiimi forthwith to convene a furtln'r ext.i*aoi*dinary general 
meeting to consider and, if thought tit, to confirm the i*esolution 
as a vS])ecia.l resolution, and if tht‘y fail to do so within seven 
days of the jiassing of the fii*st i-csolution the requisitionists, or 
a. majority of t-hern in value, may conveme the meeting. Any 
meeting convened by recpiisitionists is to be convened as nearly 
a,s possible in the same manner as that in which meetings arc to 
be (‘onvened by dii’cctors (Section GG, Sub-se(dion 5). 

Thei*e is no jirovision in the Act, similar to that usually 
inserted in Articles, that at a meeting convened by reipiisitionists 
no business is to be done other than that mentioned in the 
requisition; but perhaps this is ini])lied in the provision that 
the I'equisition must state the objects of the nieet-ing. In any 
ea,se due notice must be given of any business to be transacted. 

The (lirectoi’s have a duty, as veil as a I’ight, to eircuhii'ise the 
members foi* the ^mrpose of advising them as to tlie ])rudence or 
propriety of any projiosed resolution, and may use the company’s 
money for- this jnirpose or foi- |)roein*ing ju’oxies in their own 
favoui’.'^ 

J*)imd facie a, eom[)any can only a-ct at- a duly constituted 
meeting but in a i;om])any not jiroposing to issue any of its 

' It the dimitorH cim vfjic a mootiiiK- to consider part only ot the hpecilied matters 
the re(piisitioTiiwts jiia.v it, and call their own ineotinR- (Isle of Wijfht Railway 

('o. V. Tahoiirdin, [ISHHJ 'Ju (’h. 1>. .'<20). If tho rc<|Uisition contain matters winch, though 
apparently irregular, nia> he earned out in a lawful manner, the Court will not restrain 
the holding ol tho meeting (siiine case). » 

The secretary cannot without the sanction of the hoaid siimmon the meeting on leceipt 
of the rp<iuisitton. Whether the requisiiioinsts can employ him to give the notice after 
the iwenty-ono days have elapsed is stdl an ojicn (pieRtum (State ot Wyoining Syndicate, 
[1901J 2 (Ml. i31). 

3 Peel V. London and North- We.sterii Railway, [11)071 1 (-h. 5; Camphell r. Australian 
Mutual Society, [11K)0] 77 L. .1. P. (\ 117, 99 L. T. 3, 21 Times L. R. (123. 

♦Geo. Newman & Co., [IHO.jj l Cli. 671. 
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shares to the pnl)lic an arrangement made with the full know- 
ledge of all the members may be as binding as if it liad the 
sanction of the company in general meeting.^ 

If thei'e are no direciors, and no special ])rovisions in the 
Articles to meet the case, any five members can convene a meeting 
under Secd-ion 07/-^ 

If directors fail to convene the animal general meeting, the 
proper proportion of iJie members can requisition an extraordinary 
general meeting (see pag(i .'loS, ; Inii this does not always 

meet the (vise, for certain business (c.(/. the appointment of 
auditors under Section 11*2, and also the snhniission of a halaimt 
sheet under tlie common form of Aj*ticles) lias to he done at 
the annual gcmeral meeting, and to procure tlie holding of sucli 
meeting any memher may, under Seel ion ()4<, a,])))ly to tlie (\>urt 
to cvill oi* direct the calling of a- nuHding, oi* the memher mav 
enforc^e ])enalties under that s(»ction (Manse 4() of the new 
Table A, howevin*, allows any two nimnlK'rs to summon the aiinnal 
general meeting if the diro(‘tors fail to do so 

('Inly immibers of the company ai'c entitled to he present, and 
a memher cannot insist on liis soiiin’tor oj* otluu* agent ladiig 
allowed to aecomjia.ny or j*epi-es(ml. him, the Aidieh's almost 
invariably re(juiring that a ])i'o-vy sliall himself lie a. niemhei* of 
the liompany. Section (JS, howcA^ei*, gives any eoinpany i*t*gist(M*ed 
under the (^mipanies Acts'’ which is a Jiiemhei’ (»f aiiothm* company 
jiower by ri'solution of th(‘ dirindors to autlioi'ise any of its 
ottieiahs or any othei* person to act as its i epi’csmilai ive at 
meetings, and sueli rejirescmt at ive has, on hcdialf of tlu' eomjiany 
ai)])oint.ing him, the riglit to exei'cise the same functions as if 
he were an individual shareholdei’ and must he eonnted in 
estimating the (pionim prestmtA If the (‘haij*man allows the 
vote of a ])('rson ehiiming to rejnesent a. (company it is no 
objection that no proxy has been produced if it sul>se(pi(‘nt Iv 
appeal's tliat such ])erson was duly appointed by resolnt ion,'' Iml 
there is no autbority as to whether the chaii-maii can insist 
upon evidene.e of the a[)j)ointmeiit before rcfieivliig the vote. 
Unless the Artieh’s deal wilh the matter, a chairman should 

1 Atlonif.v-lJciM'ral Tor ( 'auiidii r. Sttoiiliird Trust Co,, |1{M1] A])j). (’a. ills, Imios iV Co., 
[1003] 2 Ch. 2r>l, /trr Co/iMis-1 In r(l.y, U. .1 , avIjo mu.vs llial tins has Inaui dccnlotl l),> “tin* 
author! tiL'N ” , it is not kiioAMi lo what authorities he relerred. In HntisJi Seiiniloss J'liper 
Box Co., 1 IHSI I 17 Cli. I). 1-07, a nieetini' was hold (see imye 170, ju r ('ottoii, L. .1.), mnl the 
dicta in (leo. Newman & l!o., ] hsO.)] 1 (’h. G71 are to the opjiosite eitect. 

* Brick and Stone ('o., [ Ih7s] W. X. 1 Oi, 

» The Avord “ eorn]ia,iiy,” Avheii used in the Art, is defined in Section 2H~), and the iiower 
given by Seetion OS is therefore not exereisalilii by a foreign eorjioration (Blair (Jpen Jb^arth 
Furnace Co. r. Iteigart, [JOl.'l] lOS b. T. GOo). 

* Kelnutan Coco Nut Estattis, ( 102UJ W. N. 271. 

s (’olonial Cold Reed Free State Rand, Liiintcd, [lOJl] 1 Ch. 3s2. 
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allow a person claiming to represent a company to attend, but 
specially note how ho votes, and require evidence subsequently 
of his appointment by resolution of the directors. Clause bS of 
the New Table A allows a person not a member lo be appointed 
a proxy by any corporation. 

Ai).iouknki) Meetit^os. 

In the absence of express directions in the Articles the 
chairman of a general nie(‘ting can, on propoi* ground, adjourn 
the meeting,! the Articles usually require that he should 
do so only with the consent of the meeting, in which Case 
he cannot, by leaving Ihe chair before the business is coinjdeted, 
bring the meeting to a close ; if he purport to do so, the 
meeting may ap})oint another chairman and pr(H*eed with the 
business. 2 If the A I'ticles provide that “Ihe chairman, with the 
consent ol the meeting, may adjourn ” (which has heretofore 
been the common form and was found in the old Tabh‘ A), the 
majority cannot compel the chairman to adjourn the meeting if 
he thinks it ought to proceed.*^ But the new Table A (Clause 55) 
re(juires the chaii-man to adjourn the meeting if so dii'ccted by 
the meci.ing, furthei’ providing (by Clause 59) that a poll demanded 
on the (juestiori of adjournment thall be taken forthwith. 

An adjourned meeting is merely a continind ion of tiu' (U'iginal 
meeling,! and all the requirements as to the original meeting 
must have been complied with to niake the adjourned meeting 
valid. Jn the absence of special regulations no furth(*r notice is 
Jiocessary, and if any noi-ices have to be given bel'oi’e “ the merging” 
this will be read as being before the conummcenient of the original 
meeting. As to <be necessary notice of an adjourned meeting 
sec also page .*103. 

The sajne quorum will be recpiii-ed as for tlui original meeting 
unless the Articles otlu'rwise provide, as in Table A, (clause 52. 

Proxies given foi‘ the original meeting ai-e available for an 
adjonined meeting; but if the Articles re(]uirt‘ proxies to be lodged 
so many days before a meeting, they must bc^ lodged that number 
of days befoi’c Ihe commencement of the original meeting.*’ To 
avoid this it is often jrrovided that proxies may be lodged so 
many days before “ ihe meeting or adjourned meeting. ^ 

1 Keg. V. D’O.yly, [istoj Hi A. & K. ir>rt , Keg. v. VVaublodou 31(»finl, LlSIiaJ 

8 y. n. 1). 4r>9. 

"NatiOMHl JlwolliiigH Society r. S>ke.s, [18»4]:i Oh. 1.59. 

Suhsliiiry Gobi Mming C-o. r. Jlatliorii, Ai)p. C<a. ^(18. 

‘Wills V. Murray, [1849] 1 Kx, 4H;j ; Scudding r, Lorunt, 118.51 | 3 11. L, (’, 418; McLaren 
e. ThomHoii [1917] 2 Ch. IfOl. 

5 Mcljarou r. Thomson, [1917] !! C-h. 2(U. 
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Notices of Gknkicae Meetixos. 

Notice of all ^onoral meetings must be given to the members 
in manner prescribed by the company's Articles or by 'J’able A. 
Unless all the membei's attend, a company is not “corporately 
assembled/’ so as to he able to do business, uTdess the meeting is 
held upon notice wliicdi gives every member the oppoi’tunity of 
being present,^ and complies with the provisions of the Articles 
as to staling the objects for which the meeting is held-; but 
it is thought that a pj'ovisum in the Articles that non-recei[)t 
by any member of notice or the accidimtal omission to give any 
member notice shall not invalidate proceedings, is effective (see 
the original Table A, Clause 35, and the new ’J'able A, (clause 49) 
Where all the shai'cholders attend a meeling of Avhich no notice 
or insufficient notice has been given thes can Avaive the informality, 
and pass valid I'csolutions/^ A member who is in fact present 
and has allowcal the business determijied nj)on to he carried 
out for a long period cannot subsequently set ii]) an ii'j'egularity 
in summoning the meeting.^ 

Under '^fable A seven days’ notice at the least must be given 
to each memhei*. Seven days’ notice, if not qiniliiied, means st:v(‘n 
clear days — i.<\ exclusive of the da}' of giving the notice and the 
day of the meeting/’ In the oi'iginal Table A, Clause 35, this is 
the case; but, by Clause 49 of the new Table A it is detdared 
that tlie seven days shall be exclusive of the day on whi(di the 
notice is ser\ ed, but inclusive of ttie day for winch the notice is 
given, and In Clause IJO the day of servic^e is the day wdien the 
notice Avon Id be deliv(n*ed in tJie ordinajy coui'se of post. With 
such a provision, oi* when these provisions are omitted, notices 
should be posted nine or ton days before the nn'eting, as they may 
not be delivered to some membei’S at least till om* or two days 
after posting Hut if the notice may be given by advertisement, 
it Avill be suHicienl if it appear seven ci(*ar days befoj'e the 

* Smyth r. Djitic.v, [ iHlhJ 2 H. Ii. C\ 7Hl> , Men*hnnr.h of Stnplo r. liHiik of Eii^fJaml, 

[188S] 21 K). n. I). IGtj t.lii-M' not cnsen umlcr the ( 'oinpiiiiioh Acts, hi the former 

an (}xcoi)tion wns nmih* Avhen ‘‘those not' simimonefl were heyoiul suminonuiK' iliytnricc,” 
f.y, abroad. In the hitter case it wns soul, “Tliere must he siieh kmmled^^e or such means 
of knowledge as (o give eaeh eorporiitoi the opportunit'v of attending” { fur AVills, ,1., 
21 Q. H. I). U5r») , lint in tlie case of a company undei tlie Acts the pmvisiojis of the 
Articles will determine tiow much notice is to be given. 

'Mlailliti V. Oriental Telephone Co., llOirij 1 Ch. .>03, tf. Young r. J.adies* Tinpenal 
Club, himited, [1920] 2 K. H. 523. 

•‘’Express Engineering Works, [1920] 1 Ch. U50; Oxted Motor Co., hunitLMl, [1921] 

3 K. II. 92. 

* British Sugar Ueflinng Co., [.1S57] .3 K. A .1. lOH. 

•'See Railway Hloepers Supply Co., flSSSJ 29 Oh T). 231, and eases there cited; also 
Mcreiiutde Investment ('o. r. Jiiternatioiial Oo., [1H931 1 Cli. at page 489, note. 



NbTICBS OP GENEftAL MEETINGS. 

meeting, and it is not necessary to show that it reached all the 
members on that dnyJ In general, no notice is required to be 
given of adjourned meetings, if held within the limits prescribed 
by the Articles of Association, as they are merely continuations 
of the previous meetings, at which, if notice was properly given, 
all the members have had the opportunity of being present, and 
those who were present liave agreed to the time and place* of 
adjournment.^ But under Clause 55 of the new Table A, if the 
adjournment is for ten days or more, fresh notice is required. 

Although Ihe adjourned meeting is only a continuation of the 
original meeling,- if noti(*e to propose a direelor is required to 
be given so mtuiy days l)efoi*e “ the day of election,” and the 
election takes phn^e st an adjourned meeting, the notice is 
sutheient if given the specified fime before the day of holdiiig the 
adjom*n(3d meefing.'* It would be otherwise if tin* Arti(‘le required 
notice befortj the meeting at which tht‘ election is to take place.'* 

When notice has been duly given of a meetirig the meeting 
cannot be postponed by a subsequent notice"'; the ju’oper course 
is for llie meeting to b(3 }>eld and adjourned. 

In the ubscnce of some special ])rovision in the Articles it 
is not necessMry to give notice to the representatives of deceased 
j)ersons unless sindi i-epresentaHves Jiave become members by 
formal registration.*’ Clause 114* of the new 'habit* A dot's require 
notice to rcpj'csentativc share liol tiers. 

A notice tif meeting, tt> be gotal, must. 1)0 given by ]>ersons 
authorised to summon the meeting, and j*t‘st)lutions jiassed at a 
meeting convened by the secretary without the authority of the 
hoard are invalid, nor will the consent t)F direetoi’S st*parately given 
siidict*.'’ But if the notice pui-ptii-ts tt) he issued by the authority of 
the directors and is subsequently ratified by them at a b(>ard meeting 
it w ill be valid, ^ and Warrington, J,, has held that a notice given by 
a ])ersoii believing himself to he a direettu*, and subsequently 
adopted by another director, was \alid under an Article rendering 
valid acts done by jici’sons acting as diivctoi's, although an irregu- 
larity be subsequently disco vered,**^ and Swdnfen Bad \ , J., that the 

' Srientli r. Vnlley (Jold (Jo., [ISO.'!] I (Jh. 477. 

' Wills AluiTuy, [JSlliJ I K\. 4S‘l; Ronddniif r. Jjooiiit, [ ls.")I] ;J Jl. L. (’. 41N. 

('ato.sl)y t'. Uuniett, [191(5 ] "Z (.'h. 3‘i.j. 

* Seo McEfircn i\ ThoiiiHon, |1917J 2 (’1>. 2(51. 

^ Smith V. Mines, Limited, [UKXl] 2 Oh. IIKL 

** Allen V. Gold Ueefs of West Afncn, [IWKlJ J Ch. (JCO. 

" tiaycTHft (iold Reduction Co., [lOOO] 2 (Jh. 230, State of W'yoining’ .Symlicatc, [1901 
I Ch. m. 

« Hooper r. Kerr Stuart Co., f lOOdJ 83 L. T. 729. 

• Trauaport, Limited, r. Schomher/?, [1005] 21 Times L. R. HOo. 



364 THE ACTS OF THE COMPANY. 


resolutions of a genei*al nieetiii«jf coiiv'eiied by de facto directors 
are not invalidated by any irrejfalarity in the constitution of the 
board. ^ 

A statement in tlie repoi't of the dii’cctors sent witli tlj(‘ 
notice of meeting* tlnii certain business will be proposed is itr 
sufficient notice.^ 

The Articles usually jirovide that notice must be given of 

the general nature of any special business to be transacted,^ 
and by Section 69 notice must bo given of the intention to 

propose a special resolution. In the absence of provisions in the 
Articles of Association, and if Table A be excluded, no business 
can be brought on without notice (see page 1162, supra). The notice 
must “give at any rate a fair, <auidid, and reasonable (*xplanation ” 
of the business pj-oposetl, and if something is wi'a])])eil up and kept 
back it will invalidate the prot;eedings.'‘ Thus, Kekcwich, J., held 
that a notice t)f a meeting to adopt new Ai*ticles which might 
be seen at the company's office was not sufficient where the 

new Ai'ticles increased the directoi's’ j-eniuncration anil borrowing 
powei*. and made other important changes.^ 

It is not infre(|ueiit foi* dir(*‘*t.oi‘s wdio are to derive some 
benefit under resolutions to cover it uj) in the notice of meeting 
in such a way that it shall not be fully uiuhu'stood by the 

shareholders. Sindi a. notice is insuilicimit , and a resolution 
passed in [luj’suance of it will lu* invalid ■’ 'J'hus, whei’e in 
a I'cconstruct ion direct oi‘s di<l not state that they were 
participating in the jiurclias«^ consi<leratiou to be received by 
the selling comiiaaiy,^ or where in seeking the sanction of the 
company to the retention by the directors of remuneration they 
had received irregularly no proper statement was made as to 
the amount,'^ tlie resolutions passed were held to be invalid. 

AliNirnos of JIdsinfss Donf at Mff'I'inos. 

Kvery com}»any must cause minutes of all proceediiigs of 
general meetings, and of its directors or managers, to bo filtered 
in books pi-ovided for the purpose, and sucdi minutes if ])ur[)orting 
to be signed by the chairmaii of the meeting or of the next 

• Hone hoc Iv Co. 1 . Fiike, [liKKlj 1 ('h. 14-S. 

"Table A hrts thin |)i(iv ismu (old Talde, Claiihc iJu , new 'I'ublc, Clauso ID). 

• Kaye r. Crovdon TrHmw«yn, [1S98J 1 C’b. Youiif^^ r. Ladies’ Imperial 

Club, Limited, [ l‘J2()J 2 K. H. WM, whore ni a cluli ease the rules veijinred that the e\i)ulsion 
of a member should only lie efieeted at a moetiiig- of the coumnttoo sreeially eoiiveiied for 
that piiriiose. 

♦Normandy v. Jml, Coopo &<’()., [1908 | 1 Ch. Hi. 

2 Pacific t'oast t-'oal Alines, Lniiitcd, t. ArhiiUinot, [1917] App. Ca. (507. 

® Kaye u. Croydon Tramways, [IHUH] 1 Ch. 358; Ties.seii r. irendeibon, |1899J 1 Cli 101. 
iSoe also Clarkson r. llavics, []1)23] A. C. 100. 

• Uaillie r. Oriental Telephone Co., [1916] 1 Ch. 503, 
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succeeding nieetiiig, sliall be evidence of the proceedings ; and 
until the con<i*ary is proved every meeting of the company, or 
of the dii'cctors or mansigers, of which minutes have been so made, 
is to bo deemed duly held and convened, and all proceedings 
thereat duly liad, and all apj)ointme!its of directors, managers, or 
liquidators are to be deemed to be valid ^ (Section 71,' and see 
the new Table A, Clause 75). 

The absence of any reference to a matter in the minutes is 
treated as evidence that it was not brought before the company 
or the board, but express evidence may be given to pj-ove what 
was in fact done and what resolutions have been passetl.- 

The usual coiu'se is for the secretary to pre})are the agenda, 
or heads of the business to be transacted at the nu'eting, and to 
lay the same before the (diairman, who bjings the various items 
beforci the meeting for consideration. A good ])laii is to enter 
the agenda in an ‘'Agenda Hook,” which is conunoidy ruled in 
such a. way tliat the agenda occupy one side of the page, the 
other side being left for the chairman to writ(‘ in his own 
remai’ks as tln^ l)usiness ])roeeeds. The agenda are, however, 
sometimes written on loose sheets of j)aj)er*; but- this ])lan is not 
recommended. 

The secretary takes notes of the ])ro<*eedings of each meeting, 
whether a general or l)oai-d meeting, and afterwai'ds enters them 
in Che minute l)ooks, and reads tlie eiit!‘ies at the next general or 
board meeting, as the c^ase may he. The (diairman then j)uts them 
to the vot,e, and signs them if a[)proved ; or if any amendment is 
required, that is tir'st made and initialled by liiin, and the minutes 
ai-e then signed. In tlie minutes of this meeting a note should be 
made that “ the minutes of the ])reccding meeting were read and 
signed as eori'eet.” It is not pro})er to say “the minutes were 
confirmed,” as this might lead to an inference that the l)nsiness 
recorded was rec'onsidered and confirmed, which is not tlie case. 
Directors present when the minutes of a previous meeting aj*e read 
ami signed are not thei-eby made responsilde foi- the ]*esolutions 
passed at the jirevious meeting, although they thus are fixed with 
notice of what has been done (see jiage 1117, f^npra). If any 
matter is debated afresh, this should be the suhjeet of a se])arate 
minute. It is improper to remove a page from the minute book. 
If it requires re-wi*iting, a line should he drawn through it, leaving 
the page in its place. The mutilation of any book gi\es rise to 


1 This must of course mean lu rei^urd to matters properly entered in the mmutos, and 
the evidence will only ho that such and such proceedinj^H were had, and not that the 
statements of fart rontHined are true. 

Knipht, [18(J«J 2 Ch. 3-Jl , Great Northern Suit Co., flHOO] U Cli. D. ISH, l*yle Works 
No. 2, [1891] 1 (Jh. 181, Umiipy v. Fireproof Doors, Limited, [1910] 2 CIi. 112. 
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suspicion of bad faith. The minutes are constantly referred to in 
legal proceedings, and it is of the utmost importance that they 
should be full and acjcurate. 

Jt is advisable to have se])arate minute books for genei*al and 
board meetings. 'Idio former may fairly be open to tlie inspection 
of membcj's ; but the directors’ minute book, containing as it 
does a recoi’d of the private affairs of the company, should not be 
accessible to any bill; the directors, secretary, and auditors, who 
will be entitleil t(/ see it for purposes of the audit. The covers 
of the directors’ minute book ai*c fmjuently secured by a io(‘k. 

lllJSINMSS OF GlONKIfAli MfKI’INIJS. 

It is only a-t general meetings that the shareholders can 

exercise any conti'ol over the affairs of the company. The 
Articles almost invaj’iably re([uirc the directors fo lay lieforc the 
meeting a i-ejjort on the company’s affuii's and a balaiietj sheet. 

The Act incjuii’es that the audiloi's’ rejiort on any bahiiice sheet 

shall b(i read bcfoi'c tlic company in genei'al meeting and be ojien 
to insjieelion by any sliai'efiolder (Seel ion 118). ddie (diainiian of 
the company or of the dii*cctors, or, if there be no such chaiiTiian, 
the person elected by the meeting, takes the ebair. Jt is bis 

duty to preserve oi-dcr, conduct pro(;(*edings regularly, and lake 
care that tin* sense of the nnading is ]nopvrly ascertained with 
regard to any (piestion before it.^ It is eiistoinary for 'the 
chairman to intrndmjo the re})ort of the direcdors in a sjieech, 
in vvliieb be explains the position of the company, and gi\es as 
much infoiTuaiion about Its affairs as he thinks tit. Mo eoneliides 
by moving tliat; the rejiort lie adopicd, in wliie.li he is seconded 
by anotJuM* of the direidoi’S. ddie shareholders then conunent 
upon or ei'itieise the I'cport and tin' chairman’s Sjieech, and ask 
for any fni’Mier information tiny desire; but the chairman and 
directors are not bound to give any information beyond the 
report, and if they consider it undesii-abh^ to answer any questions 
tliey may refuse to do so. If tlie shareholders are dissatislied, 
they may opj)os(5 tlie mol ion that the repoj-t be, aeeejiti'd ; but 
oven if the opposilion be suceessful, it has no effect, lor it is 
not neeessjiiy that the report should be aece])ted by the meeting. 
Such a rejec;tiou of the report, iiowevcr, is considered a Aote of 
ceiisiii'e upon the hoai'd of directors. Lf the dissatisfied share- 
holders succeed in rejecting the report, th(‘y usually move to 
appoint a committee of ins[)cction ; hut whether this be as an 
amendment or by way of oi*iginal i-esolution it would seem to 
require notice, for ibis is a mafter of great moment, u])oii which 

* l^er (Mnltj, J., Ill Natiomil Society u. SykcK, [IHUi] 3 Cii. 159. 
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all the shareholders should have an opportunity of voting. Even 
if notice be given, and the resolution passed, the committee will 
have very small powers, unless it be a committee of inspection 
appointed under Section 110, for whicli ])urpose a special 
resolution must be carried by a three-fourths majority at a 
meeting whereof notice has been given s[)ccifying the intention 
to pi’o])ose the ]*esolution, and confirmed by a subsequent meeting 
(Section 00). If the special resolution he not carried the 
dissatisfied aliareholders may apply to tlie Hoard of Trade to 
ajipoint inspectors. Tt must, however, be understood that the 
company cannot take the control of its atTairs out oF tlie hands 
of the directors, and give powers to a committee, except in the 
manner specified in the Articles; and accordingly, if thei*e bo no 
power to remove dircctoi's, the company will have to wait until 
the Articles ai'c allei'cd or the obnoxious dii'ecd-oi’s retire in due 
course.^ If the power to remove directors or to control their 
action he by special resolution, an ordinary I’esolution will not 
siiflii'c. Oft(‘n, Jiovvcvcr*, wdieii dirccto]*s iind tlic meeting hostile 
they assent to tho a])pointinent of a committee to i*ej)ort to the 
general meeting, w'hich is adjourned. 

lJf)on tlie report being carried, one of the directors will move 
tlie payment of a dividend in a(*i*ordance wn'th the report. The 
Articles usually provide that Uie shareholders may reKluce, but 
not >inci*i^a;Sc, tlie dividend recommended by the direetoi’s. 

^IMie ]'e-elocti()ii oF retiring directors and the tilling u]) pf 
vacancies will follow, and the auditors will afterwa.rds he elected 
and tlicir icmiiiicration tixed. This is a. matter in wdiich tlie 
directors should take no pa,rt, and wdiich should be left entirely 
in tlie hands of the sliaroliolders. 

If there is no special business, tlie meeting should then 
terminate “ wdth the customary vote of thanks.” If, Jiowcver, 
there is sjiecial business, tlic business of which notice has been 
given should be jiroceeded with. It was usual at one time to 
ti’a-nsaet special business only at an ext i-aordi nary general meeting, 
whicli w^as often called to follow^ the ordinary nu'cting; hut this 
is unnecessary unless the Articles expressly reipiire it, tliei-c being 
no reason why special business should not be transacted at an 
ordinary meeting*. 

Friuiil Jaoie, evej*y member has a i*ight to he lieard and to 
advocate or oppose any resolution before the meeting^; hut if a 
matter has been fairly debated, the clialrman, w*ith the sanction 

* Aiitcmnitio Filter I’o. r. OuiiiiiufiliHrn, [UMHl] 2 (’L. :M, Sh1iu(jii r. Quin 

«& AxteriK, App. C’a. 442 

2 CoiiMt V. UarriM, [IH2AJ Turn. & R. at page u2ri. 
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of the majority, can sioj) the discussion, or, in modern phrase, 
“ the closure may he adopted ” after resolutions liave been 
reasonabl y debated. ^ 

A meeting if duly called cannot be j)Ostpo7ied by a subsequent 
notice issued before the meetincf." Jt can, however, be adjouj’ued 
before any business is done. As to adjournments see pa^e 

'Tlie takinir of a ])oll will be considered under the head of 
“Yotks and 1^01. r.s at Gioniuom. Mkiotincjs” (pan;e 370, infra). 

As has b(‘en seen, minutes must be taken; but there is no 
obligation ii[)on tlie compa-uy to publish a, report of the })ro- 

ceedings at genei'al nu'etings, although witli large companies it 
is customary to liave one prepared a.nd printed, and circulated 
aiTiong the shareholders. 

(.)ii the gi'ound that mend)ers have a Cf)mmon interest in the 
affairs of the comjiany, sjieeches at a meeting and ciriMilars 
sent by direi'loi’s or shareholders to the meinbei's are ]>]‘ivih'ged, 
and ill the a.l)S(uu‘e of malice will not su}>])ort an action foj* 
slaiulei’ or libel ’ ; but uewspayiers making a reqiori of what 

passes at a ineefing have not a similar privilege, nor may 

dire(‘ioi‘S or shareholdei's jniblish to fhe world at large defaanatory 
statements, even though contained in the re])oi*t of a- mi‘t‘t.ing.‘ 

Motions at (licNKUAf. Mkktinos, and Amkndm knts. 

Only such mol ions can be submitted to a. meeting as ' tall 
within tin* notice given of busiiKJss to be transacted (see })age 

3<)2, .>^ffpia)\ but if all the nu‘mb(‘rs of the comjiany are ])resent 
they can N\ai\(* any irregularity The chaii-man usually propos(*s 
the resolutions necessary foi* tlie business brought forward by the 
board, and if notice has been given of other resolutions calls upon 
the giver of the notice to bring foi*wa,i'd his motion. If a. member 
during the meeting pr-oposes a. motion, then in cases whf‘r(* 
notice is reqiiii'ed, and has not been given, or wh(*re insunicient 
notice has been given, the chairman should refuse to put the 
motion to the meeting ; but an aniendment of which notice has 
not been given may be proposed to a motion ])ro])erly moved, so 
long as it is within the scdjie of the notice originally giveiG^ ; 

1 Wall r. London and Noitliorn Anm<*1.n C'orporatum, [JHIKS] 2 Cli. 4i>y. 

"Smith t’ Pannpi Minoh, Lmutod, | UKifi] 2 C’h. JiW. 

3 Laivless r. ])tum ('o., [1H(;9) L. R. 4 Q. R. 202, Quart/ Hill Co. r. Reall, [1S82J 

20 Ch. D. flOH. 

♦ Davison v. Diinoan, L1 H,j7J 7 E. & R. 220; Purcell v. Sowlei, [1877] 2 C. P. J). 215. 

3 Kx])reK« Kn;^ineoriiig Works, [1020] 1 Cli. 400; Oxted Motor (’oinpany, [1021] 

3 K. R. 02. 

fiTorbock r. Lord Westbury, [1002] 2 (3i. 871; HenderBon v. Rank of AuhiralHsia, [1800] 
45 Ch. I). 330. 'I’hc latter case also decided that an HinendTiient need not bo submitted 
in wntiup, but is jfood if its effect be made reasonably clear to the meeting orally. 
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and if the notice of meeting is accompanied by tlie directors’ 
report, stating that certain business will bo proposed, this is a 
sufficient notice.^ It has been held that where the notice was 
of a resolution to appoint as directors three poi'sons named in the 
notice it was competent for the com pan 1o add three others by 
Avay of amendment.- 

Sometimes several amendmenls are ])roposed to one motion, 
in which case the cliairrnan will require to exercise his discretion 
very carefully in allowing them and in arranging their order. 
He should get them all put into writing and see how far they 
are consistent one with another. Frlmd facie they ought to be 
put in the order in which they are proposed, but the nature of 
them will often make it more desmable to arj*ange them so that 
they may not clash. After any motion or amendment lias been 
accepted by the meeting no a-mendinent inconsistent with it should 
be submitted, as tbo acceptance of the ]>rior proposal negatives 
the inconsistent amendment. The amendments should be disposed 
of before ilic original motion. 

If the chairman improperly refuses to submit an amendment 
to the meeting, the resolution actually (tarried will be invalidated.'^ 
Under the A(d; of 1862 it was held that a I'easonable amendment 
might bo ^H'oposed and made even to a special resolution at the fir^t 
meeting,* but not at the coiiHrinatory meeting, when the resolution 
as passed at the first meeting must be acee])ted or rejected as it 
stands,^ but the Act of 1008 requii-cs that the notice for the first 
meeting must be of “the resolution” to be ]>roposed and it may 
he that this will preclude amendments of a substantial nature.® 

Where notice has been given of several resolutions each 
lesolutioii must, if any member .so ivqnii'Cs, be })ut separately, 7 
although if the meeting is unanimously in favour of all the 
I’esolutions it may be this would not bo material. The fact that 
some ol the resolutions submitted are ultra vires will not affect 
tile validity of others, even if all were part of one scheme, 
e.(j. for tlie jiurpose of i*econstruction.^ 


1 Irvine r. Union Bank of Austrulm, [1^77] 3 A}»p. (’a, 375, Bosuhook Co. v. Fuke, 
[19M] 1 Ch. 148. 

’'‘Betts & Co. V. Macmighten, flOlOj 1 C’li. 430. 

’Henderson v. Bank of Australasia, [1800] 46 Ch. D. 330. ' 

* Torbock r. Lord Westbury, [1902] 2 Ch. 871. 

’Wall V. London and Northern Assets Cor]X)ration, [1808] 3 Oh. 400. 

« See MacConnoll r. K. Prill & Co., [1916] 2 Ch. 57. 

"Patent Wood Kepr Syndicate v. Poarse, [1900] W. N. 101; Thomson v, Uenderson’s 
Estates, Limited, [1008] 1 Ch. at paj?o 770. The iioll must also Iw taken separately 
(Blair Open Furnace Co. v. Reij^'art, [1013] 108 L. T. 006). 

“Thomson v. Henderson's Estates, Limited, [1008] 1 Ch. 765. 

H 
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number of shares. The cli airman has gcnoL-ally also to determine 
bow the poll is to bo taken {e.q. old Table A, Clause 43 ; new 
Table A, Clause 57). if there is a (piestioii of much importance 
to be decided, be may fix a future day, and notice should be 
giYen to all the shareholders of the appointed place and time. If 
the matter is not of great im])oi*tance, or if there is a i*epre- 
sentative gathering of sha-reliolders present, the poll may be taken 
at once.^ Jn any case the votes should be taken in writing, and 
an entry made of how many votes each shareholder is entitled to 
give and actually does give. Each shai'eholder should sign his 
namo as a guarantee that there is no })ersonation. A shai-eholder 
who has not voted at the meeting may vote on the poll." The 
chairman sliould tix the hours dniang which the ]>oll is to be 
held. If he does not do so he cannot (dose the ]k) 11 as long as 
votes are (doming in*^; l)ut aftcm waiting a reasonable time, if no 
more vol,ei*s present themselves, ho may (h‘(dai*o the poll closed.'^ 
If he impro[)erly excdudi* a voter it will invrilidute the ])oll.^ 
The chairman musi- (hndaro the result of the poll, hut it is most 
desirable (bat. there should l)e scrutineers present on each side at 
the counting. I’roxies may he used in the j)oll if allowed by the 
regulations of the company. If tlu're are several )*esoliitions, 
the ])oll must be taken on oaeli sepuj*ately, though all may be 
included in one sIuMd of pa])er, to be marked l)y the vohu’s. If 
tlie vote be taken on a numbei* of resolutions together,' they 
cannot 1)(3 validly [)ass(Ml.‘’ 

Uiidci* the coiinnon form of Ar'iicles or under 'I’ahle A a poll 
cannot he taken by sending voting j)a])tM*s to the members to l)e 
returned by ])Ost. ddny or their proxies must atlcnd and give 
the votes })ersonally.^’ 

AVitli regard to (extraordinary and special rescbiit ions, Section 69 
provides that at any mt»eting at vv'lii(di an exti’aoi’dinaiy or s]jecial 
resolution is submitted a jxdl may be demanded by tlu’ee persons 
for the time being enlbled ac(‘or(ling to the Articles to vote, unless 
the Ai'ticles re(]uii'e a demand by such number of persons, not 
exceeding fivc^, as may be specified in the Articles. This seems 
to mean that if the Articles are silent, or specify that more than 
fiv'e persons arc I’ocpiii'cd for ilie dermxnd of a ])(dl, the provisiems 
of the Act will ap]dy, and an}^ thi*ee persons entitled to vote may 
demand a poll. If, however, tlie Articles specify that five or less 


' ('JhillinKton Iron Oo., [JBftG] 20 Ch. I). 160. 

’ See note * on pH;?e .171. 

* Rcff. V. St. rancriis, [1830] 11 A, & E. 15. 

V. Lambctli, [lS3.sJ 8 A. & E. 356. 

* Patent Wood Ke^r Syndicate r. Pearhc [1006] W. N. 101. 
« McMillan r. Le Hoi Mmirig Co., [leOGj 1 Cli. 331. 
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persons may demand a poll, these provisions of the Articles will 
y)revail, and a poll may be demanded by the number specified 
in the Articles, but not by fewer }>ersoiis, and, unless the poll 
is demanded by the proj)e7* number of persons, the chairman’s 
declaration of the result of the voting on the special or extra- 
ordinary resolution will bo conclusive. 

Table A (Clause 42 of the old Table, and Clause 56 of the 
new 'J’able) extends this effect of the clniirmairs declaration, if 
accompanied by an entry in the minule book, to other resolutions. 
This will pi'event the cpiestion being rco])ened in legal proceedings, 
even if evidence is tendered that the cliaiinian’s declaration was 
wi'ong,^ unless an error appears on the face of the declaration of 
the chaii*man: e.g. whei-e lie states the number of votes given and 
they are insuHicient,’ or is jdain on tlie face of tlio proecedings.** 
Where the Articles of Association declared that if votes were not 
disallowed at the meeting they should be good for all purposes, 
it was held that, in the absence of fraud or bad faith, the 
resol id ion (ioiild not. be inijieacbed on t.he ground tliat votes were 
iinpro])erly received.^ Kve, J., has held that, not withstanding a 
declaration by the chairman, the notice of meeting may be looked 
at to see if the resolution is in order.’’ 

j^riie right of bearers of share warrants to votes dc]>emls on the 
regulations of the company and wlien tlie Articles give this 
])rivi/egc they usually contain special terms upon which tlie power 
of voting is to be exercised : r.g, on depositing the wari'ants with 
the company. 

The Jiohlci’s of all classes of shar(‘s have equal i-iglits of voting 
unless restrictions arc speciti<;ally imposed. Ibit a jirovision in 
the Articles tliat holders of any class of sliares shall not have 
voters in respect of those shares is good; and resolnt ions passed 
by those having votes ai'e binding even when they affect the 
interests of all classes," One class of sliareliolders, liowever, may 

‘Arndt r. Unitotl Afnciui Ijuinlb, [1«01J 1 Cb. olH C. A. , JJnilltMjfli Cnstle GuUl ilineft, 
flOOO] 2 tUi. 1-19, not ngrecMii^ with Kokcwich, .1., lu YountJ r. .South Atncan noveloiuuont 
Syndicate, [ iMlMi] 2 Cli. 20H. 

-(’aiatul (New) Mines, Limited, [1002J 2 C’li. lOS. 

•‘L'liuk & Co., [1911 1 S. C. 2W Court of Sons 

♦Wall V. Loudon nnd NoTthern Assets Corporation No. 2, [1890] 1 I'h. 600; Colonial 
Gold Keefs r. Fiee Stnto Rand, Jiimitod, j 1014] I Ch. 2H2. ^ 

* lletts A Co. V. Maciia«<hteti, [1910 | 1 Uh. 420, 

® Section 37, Siih-scction 4, ‘‘ Tho bearer of a share vvnrrant may, it the Articles of 
the conipaii.y so provide, he deemed to bo ii nicinher of the eomimny .... either to the 
full extent or for any purposes delnied m the Ai tides.” Thus if the Articles ]irovide that 
bearers of wamiiits shall be menibers, and do not exclude the I’lerlit to vote, they will 
have votes; but if tho Articles state that they shall have the ri^fhts of ujemher# in resjieet 
of dotined objects, and do not inclndo tho right to \ote, they will have no votes. 

7 Barrow Ueematite Steel Co., (ISSSJ 39 Ch. O. 682; Mackenzie & ('o., 1 1910] 2 Ch. 450. 
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not vote away the rights of another : e.g. the ordinary share- 
holders oaunot depi’ivo llie holders of preference shares of their 
priority if the)^ are held under a contract,^ and a majority cannot 
divide the assets among themselves to the exclusion of the 
remainder of the shareholders.- Thus, where certain shareholders 
ac(]uii‘ed property in such circumstan(;es that it belonged in 
equity to the company a resolution passed by tlieij* votes tliat 
the company should have no interest in the property was 
held ino])erative.'^ 

Mvery shareholder is entitled to vote in accordance with his 
own interests, although they may be different from those of the 
compaii}^ at large: for instance, a shareholder may, if acting 
without fi-aud, vote in favour of property being purchased from 
himself, and the i‘esolution will be binding even though turned 
by the votes of such shareholder,'*^ but as mentioned above this 
would not make valid a resolution giving a majority advantages 
at the cx])ense of the minority. Tin; ('ourt will rcsti’aiii the 
passing of a resolution by means of votes in respect of shares 
issued by the directors to themselves oi* their friends for the 
purpose of obtainiiig control of the voting })ower " ; and an 
agreement by a vendor of shares with the puivhaser that until 
they are transferred ho will vote in a particular way will be 
enfon^ed by the Court, although it seems the coinpany could not 
take notice of the fact that a vote was given in breach of*snch 
an ngreement. An agrecuuent in a mortgngo that the mortgagor 
shall rolain the right of voting will be cnfoj'ced by a ninndatory 
injunction'^; but an agreement made for a money consideration 
to vote foi’ the advantage of another ]>erson in the course of a 
winding up is void.^ 

Sometimes the holders of debeiitui*cs are by the Aidicles ol 
Association gi\tm votes, and accoi’ding-l y have a voice in the 
management of the company; but such votes could not be counted 
upon a special or e:xtraordiiiai*y resolution, for the Sl-atute specifies 
that such resolution must be })assed by a majoidiy of three fouidhs 
of the memhers entitled to vote. 


1 JVj* L. .T., ni .lumps r. Hucnii Vinitimi Svinlicnto, ( iHOf;] 1 (Mi. 4fl(». liuL kpp 

Allen r. (Jold KoPls of West Afucn, LUMW>J 5f.. 

sMoiiior r. IJ()()])er’s (M)., [ISTIJ a (Ui. (.'ook v. Ucuks, LiOUil Apy*. On. 

3 (’ooK r. Decks, [191(i] A))p. *:»i. .^>.">1, 

* North-WeHt 'J’ransportHtion (Vi. v. Hen t, tv, [1887] 12 Apn Ch. 68!), Tender c. IjUKhuif^ton, 
[1877] fi (Ml. D. 70; UurlaTid r. Eiirlc, [1902] A. C. at pHK^ 81; Doiiumon (iotton Mills 
V. Amyot, [.1912] App. (A. 6J0. 

“ Punt V. Symons <t Co., [1903] 2 Ch. 50G. 

*Greenwell v. Porter, [1902] 1 Ch. 530. Sec also AViso r. Lnusdell, [1921] 1 Ch. 420. 
^Puddeplmtt r. Leith, [1910] 1 Ch. 2(H). 

» Elliot r. Richardson, [1870] .6 (\ P. 71K 



PllOXIF.S AT GENERAL MEETINGS. 


375 


If by transferring liis shares into other names a member can 
increase his voting power, he is entitled to do so.^ 

The Articles generally provide how joint liolders of shares 
are to vote. Of course only one of such holders can vote, and 
the right is usually (as in the old Table A, Clause 46, and the 
new Table A, Clause 61) given to the one first named in the 
Register; and under Articles in the usual form it would seem 
that the joint holder to whom .the vote is given can also give a 
proxy without the concurrence of the other joint holders. 

Occasionally the Articles provide that prefei'eiice or deferred 
shareholders shall not have the right to attend general meetings. 
This, however, appeal's to l)e (U)iitrai*y to the intention of the 
Statute, and ihei'e can be hardly any doubt that all shareholders 
have the right to be [)resent at all general Tiieetings of a company: 
othcj'wise a nieeling cannot be a “general” one. 

Proxies at CinNEifAfi MKiruxos. 

When a C()in])any is gov(*i*ned by the ix'gulations of UVil)le A 
“votes Jiiay be given eiCier personally or by ])i'oxy ” (Clause 48 
old Table A, and (/lauso 61 new Table A). Special Aj'ticles of 
Association also almost iini vtM'sall}" have a similar j)roviMion. Tn 
tin* absence of this ]u*ovisiou there is no li‘gal I'ight of a member 
to have his vote by ])roxy aece[)tcd.- 1’he old Table A requires 
the iiisti'innent of pj'oxy to be de|)()sited at the j-egistered ollice not 
less than seventy-two hours, the new 'rable A forty-(*iglit hours, 
before the meeting at which it is to bo used; but special Articles 
fioqiiently reduce the time to twenty-four hoiu'S. 

Usually only members of tluj com])aiiy entitled to vote are 
allowed to act as ])i*oxie.s (Clause 49 ol the old Table A, and 
(Jlause 65 of tbe new Table A, which, however, allows a coj’pora- 
tion to vote by a ]n'oxy wdio is not a mend)or) ; but Section 68 
gives a com])any which holds share's in another coni])any an 
absolute right/ to a]>point any poT'Son as its i'e])resentativo (see page 
d60, snj^}a). It is suHicient if the pi'oxy l)ecomcs a member before 
he is called upon to act, whether he was or was not a member 
at the time of his appointment.'’ A forni of instrument of 
})roxy is given in each d’able A, hut the vvoi'ds “or at any 
meeting of the company that may be held in the y^ar,” found 
in the old Table A, must l)e omitted if the proxy is to bear 
a penny stamj), foj* 'Die Stamp Act, 1891 (Section 80), j-cstricts 


1 Peiidor r. Liishirifftoii, [1877] 6 Ch. D. 70; MoflFatt v. Farquliar, [1878] 7 Ch. D fiSl. 
^ Uarbeu v. J'hillipH, |]883) 23 C'h. D. 11. No sucli exislH at C.)U)moii Law 

{per Bowen, L. J., at pHvre 36). 

“Bombay Uurrnab Trading Co. v. Shroff, jiwooj App. Ca. 313. 
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the use of an instrument of proxy having only a penny stamp 
to the meeting specified therein or any adjournment thereof. If 
intended to be used for more meetings than one the instrument 
must hear ta ten-shilling stamp.^ When so stamped a proxy to 
vote at ‘‘ any ordinary or extjaordiiiary meeting of the conijiany ” 
is. valid." A proxy to vote “at the next election” does not 
sufficiently s])ecify the meeting to come within the provision 
allowing a penny stain p.'^ Thq penny stamp may be either 
impressed or adhesive, but a proxy, unless executed abroad, 
cannot be stani])ed with a penny stamp after execution.^ By 
Section 9 of The Finance Act, 1907, proxies executed abroad 
may l)e stamy>ed after receipt in this country. The adhesive 
stamp must be cancelled by having the signatiii-e of the share- 
holder written across it or by being otherwise obliterated.^ There 
is a penalty of fifty ])ounds for making or voting iindei- an 
unstamped proxy, and the vote giv^en is void (Stamp Act, 1H91, 
Section 80, Sub-section ll). 

Tn one case, in s])ecial circumstances, it was held that the 
secretary had authority to fill up the date in proxies returned 
without date, but in oi*dinary cas(‘s there would be no such 
authority.^ A j)roxy may in the lirst instance be given with a 
blank left for the na-ine of the yiorson entitled to vote if thei’e^ is 
an authority to some yiersun to fill in the blank, a,nd if stamped 
at the time of execution it is no tibjection fliat fbe blanks are 
subsequently lilled up.^ Whei'o a member had notice I hat a 
requisition had been lodged to summon a meeting, and gave 
authority fo another member to fill np a yiroxy for him, but the 
requisition was wiflidrawn and another lodged, the anthoiMiy was 
held fo extend to the meeting called on the later rerpiisitiDii.^ 
The proxy need not be actually named if be is suillciently 
described to be identified.*^ Sometimes the form nf j)roxy antlio- 
rises “the chaiiman of the meeting” to vote for the al)sent 
shareholder; hut that is very unadvisable. 


* See Alpc’s “Law of Stninp Duties/,’ SovouteoiiM) K.ditioii, puf^e 17‘1. 

- Isiincb f. ChuptiiHu, I nurij W. N. 113, iiihnned, ] 101(»] W. N. 2S. 

3 Roar. i'. Mclneruoy, 1 IHIU] ID Ir. 40, 

* Stamp Act, 1891, Section 80; re Eiiiflish, Hcotti.sh, and AuHtrnlmu Bank, [1803] 3 Cli. 386. 
•‘^McMullen r. “Sir Alfred Hickman'’ Stcumship Co., Iniuiied, [1003] 71 C. J. Ch. 70G. 

See Alpe’s “ La^v of Stamp Diitier,” Sovontoenth Edition, page af). 

* Ernest r. Iioina (Sold Minos, [1807 | 1 Cli. 1. A jiraclice Inih arisen since tliis decision 
of laBuiiiK- proxies iii blank aa to dale of meeting, and accompanyinyf them with an 
a^f^eemoI)t anthonsinff tlio j)ro\y to lill in the ilate. This is <inestionable, and it may be 
that the n^jfrocnierit requires a ton-shillni^^ stanip as a letter of attorney. 

T Be Lancaster, [1877] 6 Ch. I). 011. The authority may be oral only. 

® Sadifrove v. Brydcni, [1907] 1 Ch. 318. 

® Bombay Biirmah Tradinpf Co. r. Shroff, [1006] App. Ca. 213. 
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It is tlie duty of tlie secretary to examine the instruments of 
proxy that may be sent in, and to report any ii-regularify to the 
directors. 

As to ihc i-igtit of companies to bo represented at meetings 
l)y pei’sons othei- than inen)l)ei*s see })ni>e 1^(50, snpta. Wlicre an 
Article retpiires a proxy to he niidei- tlie hand of the ap]>ointor, 
or if the apjiointor is a corjioration under its seal, the latter part 
of the refpiirement does not apply to such foreign corjiorat ions as 
have no seal, and I hey can apjioint jiroxies by a doenment signed 
by an a gent. ^ 

If the Articles ri'qiiire I hat jiroxies shall he lodged two 

days before the day for holding the meeting, and ilie mooting is 
adjourned, proxies lodged after the oi*iginal day and befoj'e the 
adjourned meeting ai-e iin^aliil.- It would he diffei-eid if the Article 
said “ two day.s before the meeting or adjornuied meeting,” us is 
often the case. 

As a ])oll is a eorit inuain'o of the meeting, which is not at 
an end until the [loll is taken.* a proxy to vote at the meeting 
seems to include authority to vote on the poll. Jhit if the Ai'ticles 
recpiu’e the pi’oxies to lie lodged so many da\ s “hefoi’e the 

meeting or adjourned meeting,” it is not sutlicient that they 
should he lodged this length of time Ix'foi-e the taking of the poll, 
for the occasion of taking tlu‘ poll is not an adjou I’liment of the 
iiK'e^ing. ‘ 

“ 'riie right of a shai‘ehoId<*r to Aote hy proxy depends on the 
contract bet w'cen himself and his co-shai’eholders, .... and 
all the requisitions of the contract as to the exincisi' cif the riglit 
must he followed.”^ Accordingly, proxii*s which ai‘(‘ not in 
accordance with the rc’gnlations of the company must he I’cjected 
a.s invalid c.g. if the Aidiele-s of Association require an instrument 
of proxy to he witncssetl, it is invalid if not sf> wn'tnessed.*^ It is 
for the ehairniaii of the meeting to receive or reject proxies, and 

his decision is liinding, nnlcs.s it is [irovcd to the Coin-t to be 

w' rong." 

Unless the Articles of Association or other document go^erllillg 
the meeting so require, it is not essential that the proxies should 
be prodne-ed at the meeting, and if duly lodged at the ])lace 


1 Colijuai] (iold Keef v. T’leo State Rniicl, Lirmterl, ll'Jll'J 1 Cli. HmU. 

Me Lure 11 i. ThoiiiBon, 2 Ch. 201. 

■'< lleg. r. AViiiibiedon Lncitl Hoard, fl882j 8 Q. IJ. II. 4.'>U. 

4 Shaw r. Tati (/OiiPeswioiiH, limited, [lOl.'lJ 1 Ch. 21)2. 

5 Per (’otxoii, L. J., liurben r. Phillips, [1883J 23 Ch. D. 33. 

6 Harbcn r. Phillips. [18831 23 Ch D. U. 
liidinii Zopdorie Co., [1884] 20 Ch. 7). 70. 
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required by ilio reg’nlations the result of the proxies may be 
comraunic.ated by telegram or letter.^ 

The directoi’s may employ the company’s funds in printing 
or sending out to sliareiiolders proxy foians filled np with the 
names of the dii*cctors or their nomi rices as the jiroxies, and in 
stamping the foj-ms or* Ihe envelopes in which lo return them; 
indeed, it is tlndr duty thus to advoente <he ])oliey wdiieh they 
believe to be in the interests of the company,- 


No business can be done at a meeting unless a quorum is 
present.’^ Under the new Table A, (Uauso ol, thr^ee members 
personally jri'csent form a quoj’um. A single member cannot be 
a meeting.^ It is doubtful whether when only one member is 
present ])roxies can be redied upon, eA^en where the Articl(‘s fix 
the (prorum at so many ‘'jii-escmt pei’sonally oi‘ by proxy.” 

Where u. eom|);iny is i*ej)reseide(l under S(‘(*tion dS by one of 
its olHeials, he must ire counted in (‘stinuiting I he (pioi’um.*' 

An executor or jidm inistrator is not a member indil Ikj has 
taken tlie slmres of the (h^eeased into his own minie^’; lie cannot 
ther(‘fore lie counted in estimating a (piornim, unl(‘ss the Ai*ticles 
expi'essly allow it, „ 


‘ Eng'liMh, SfoUi.**!], ninl AiiNtuihaii Hunk, J ('h. as.'i. 

’Peel r. London and North-AVesteni lluilway, | lt)07 1 1 Cli, 5 (ovenuhii^'- Stnddert 
V. Grosveiior, [ISStiJ 3a Ch. 1). r>2Sj . ('Hiii])l)ell r. AuatralJiui Mutual Society, [J»it9J 77 L. J. 
P. C. 117, 99 Ji. T. 3, ‘il 'runes L. R, 923. 

* How beach Coal Co. ». Teaj^uo, [IHCO] ii H. & N. liil ; Kornford Canal Co., [1883] 
24 Ch. I). Ho. 

♦Sharp V. Daw’es, [187fi] 2 Q. B. D. 26, Sanitarv f’arbon Co,, [1877J W. N, 223. 

‘ Kelantun Coco Nut Estate.^, [1920] AV. N. 274. 

6BoMlni4? A' Welby’s Contract, [1895] 1 Ch. 070. 
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CHAPTER Til. 

ACTS OIJTSn)K THE POWERS OE THE COMPANY 
OR OF ITS DIRECTORS. 

The ar'ts wlilch a comj^any or its dirticloi’s do or purport, to do 
may be void upon several grounds, wliioli umy bo siinnnarised 
as follows: — (1) They may be eontrary lo pnblie policy generally, 
as, foi- instance, an agreement foi* eornponnding a felony, (2) They 
may be forbidden by Statute, as, for instance, the liolding of 
lotteries ; (8) They may be contrary to the policy of some 

particular Statutes, as, for instance, a reduction of the capital 
of a joint stock company not ca.?Ticd out in accordance with tlie 
provisions of the (^ 0 Tn])anies Acts ; (4) 'J’hey may bo beyond the 
])owcrs of the company, or, as it is usually ex])ressed, ultvd vtres. 

Of these the first three are illegal, and on that account void; 
but the last is void, not because illegal, but because, there being 
no power to do the act, the forms gone through which purported 
to perform it were ino]ie]'ative, and the act, if done at all, was 
not done by the comj)any, but by the person whose hand actually 
did it, and therefoi'e l)rings the com])any under no* liability, 
though if thtj company is claiming to set aside a ti'ansa.etion as 
i{/t)a virr.s it must restoi*e the other [)JU‘ty lo his original rights.^ 

The docti-ine, now well established, with regard to acts done 
ultra vires fii'st took a delinite shajie in cases upon acts purporting 
or pro])osed to be done by railway and other companies formed 
undei special Acts of Parliament. With regai-d b) these it was 
held that the conijianies had no existeiuH? independent of the Acits 
which created them,- and that the application of their capital 
to any other ])ui‘poscs than those sjiccitied must be unlawhil. No 
majority of shareholders, however large, could sanction the mis- 
application of a portion of the capital, indeed, even unanimity 
would not make such a deed lawful.'^ It was also declared that 
** a Pai'liamentary corporation is a corporation mm'ely for the 
jmrposes for which it is incorporated, and it has no existence for 


1 Irmli Pjovidoiit Aasimiiiro (Vi., 1 3.02. 

2* Shrewsbury Ac. Hailway Co. v. I<oiidnn and North-Western Reilway Co,, [1863] 
22 L. J. Ch. 682. 

* Bagshaw u. Eastern Union Railway Co., [1840] 7 Hare 114; Ashbury Railway 
Carriage Co. r. Riche, [1876] L. R. 7 11. L. at pages 667 and 672. 
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any other purpose ” ^ ; aud, in the House of Lords, “ It miist, 
therefore, he now considered a well -sett led doctrine that a company 
incorporatcMl hy Act of Parliament for a special purpose cannot 
devote any part of its funds to objects unauthorised by the terms 
of its incoi‘poration, however desii*ahlc such an apy)lication may 
appear,” ” and in like manner a Municipal Corporation cannot 
un(iei*take trndini^^ o})erafions not authorised by the Acts under 
which it is constituted.^ 

The same })nnciples apjdy also to companies rep^istered undei’ 
the Com]»anies Acts^; lor such companies are in fact created 
by those Statuses for the purposes which are set out in the 
Memorandum of Association, and have no existence except for 
those ])urposcs. Accordingly, in the Ashbury Jtailway Carriage Co. 
V. Riche, ’ Lord Selbcunc said, “ I only repeat what Loj*d Cranwoidh, 
in Hawkes r. Lastern Counties Railway ,2 stated to be settled 
law, M'beii T say that a statutojy cor-poration, created by Act of 
Parliament foi* a particular purpose, is limited as to all its powers 
by the purposes of its incorporation as detined in that Act. The 
present and all othei* com])aiiies incorporated hy virtue of the 
Companies Act of 18(52 aj)pear to me to he statutory corporations 
within this ])rinciple. Tlie Memorandum of Association is, under 
the Act, iheii’ fundamental and (exee])t in ecidain specified 
particulars) their unaltei'ablo law, and they are only iiicorpora-ied 
for the objec;ts and purj)()ses exju'cssed in that Memoi'andura.’^^ 

It is, therefore, now settled law that any act wliich is outside 
the powers of a company as defined hy its Alernoraudurn is void ; 
and a person with whom the company has contracted nllra vires 
obtains no i-ights, and a judgment obtained by consent in res])ect 
of a contracl made 'ultra vires may he s(‘t aside. company, 
however, (;a.n retain ])i-oj)erty paid foi* hy it, oj’ i-ecovei* Jiioiieys lent 
by it, although the ])uivhase or loan were not within its powers.^ 

* Natioiinl Manure (’o. r. Donald, [IH-W J 28 Jj. .T. Kx 185. 

- UawkeB i. Kastorn rtaiuties Uailwuy, [JHoSj .0 H. L. (J. :U8 

’London (’ouncnl r. Attorucy-Ufueml, ! nw»2] Ai)p. Cii, 1()5 ; Attorufy-Gcneral 

V. Fulham (’or(«u’iitioTi, [lUJl] 1 (’h. lAO. , 

♦The in’iiiciple does not tipplv to ii duirtcred conii)nri.y, which huh all the powers of 
a pnvutc ])evson, [f it nets lu excess i)C its charter the acts aie uot iiivnlid, aiul the 
proper remedy is to apiily liy unre /aciuit for a revocation of the chiirter (Ilntish South 
Africa f’n. r. De Beers Mines, [ 11)10] 1 i'Ai. 351.); lait a lueuibL'r may obtain an iiijnnctiou 
to reBtrain the coinpiiny fioin contiuuinjr i,(i ue,t in a nmniier mcoiiHisteiit with the charter 
(Rendall v. (’rystal Pa lace (’o., [IK.^Hj 4 K.&. ,7. 320; Breay v. Ttoynl British Nunscs Assocm- 
tion, [18U7J 2 Oh. 272. .Tonknis r. rhuninueiitieal Soeiety of Great Britain, LBl-l] 7 L’h. 302), 

» [I87.\l L. R. 7 n. L. 794. 

* See also Wculoek v. Uiver Dee Co, [1885] lo App. (Ja. 364. 

7 Great North-West Central llailway r. CharleboiB, [1H90J App. Ca. 114. 

"Great Kastern Railway Co. r. Turner, [187.3J 8 Ch. 149 ; Coltinan v. Ooltman, [1882] 
19 Ch. D. 06; Birkbcek Buildiuj? Society, [IU12J 2 Ch. at page 232; Hardy w. Metropolitan 
Land Co., [1H72J 7 (’h. 127. 
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The making of a payment which is ultra vires is a breach of 
trust, and tlie dii*eclors or others making the payment are liable 
to make pfood the amount lost to the company, ^ but in addition 
any person ]*eceiving the moneys with knowledge oi' notice that 
tlio payment is beyond the powers of the directors is liable to 
repay in the same maimer as in any other case of trust moneys 
being knowingly received in breach of trust.^ • 

“ Tlie money of the company is a trust fund, because it is 
app1i(‘able only to the special ]>urposcs of the company in the 
hands of the agents of the company, and it is in that sense 
a trust fund apjilicable by Ihem to those special purposes; and 
a jierson taking it fj*oni them with notice that it is being 
applied to other ])urposcs cannot in this (a)urt say that he is 
not a consti'ucti ve trustee.”*'^ 

Since the Memorandum and Articles are registei’ed, ])ersons 
dealing with a cornjianv are deemed to have notice of the limita- 
tions u])on tlie company’s ])Owers, and enter into dealings with 
them at Ihcir own pei*il if they do not asceidain what those 
limitations are.‘^ Ihit this difference must be observed, that if 
the act whi(;h is done or (‘ontract which is made might fiave 
been done or made in a cei'tain manner, a person who is not 
a-ware tliat it was not done or made in that manner is justified 
in* assuming that all has been rightly done and all necessary 
contlitioiis ])erformod, and will accoi'dingly bo entitled to the 
benefit of the contract, oven though in fact some of the conditions 
have not been perforimul.''’ Jt is fuitlier to be noted that, 
although ail a(d- outside the powers giv^en by the Memorandum 
cannot be ratified, an act which the comjiauy has, but the 
dircctoi’s have not., })ower to do is capable of being ratified by 
the comjiany by ordinary resolution, although authority to the 
directors to do future acts forbidden by the Articles, or the 
ratification of acts which the coin])any is prohibited by ihe Articles 
from doing, can only be giv^en by H])ecial resolution altering the 


^ lie Sharpo, [1S92] 1 Cli. ICf), CiillernG v. Loiuioji niid Suburban lUiilding Socioty, 
[1800 1 2:, Q. li. 1). 185, 44)0. 

-Moxhaiii V. Grant, [lOCMp I Q. H. 8 h, Bryson i\ Warwick anfl Uirruiughaui Railway Co., 
[I85.'ll 4 Do (1. M. & (i. 711; ErncBt r. Croysdill, [1860] 2 Do G. F. & J. 175; Hardy 
r. Metroiiolitan Laud Co., [1872] 7 (Ui. 427. y 

* Pgr JosHol, M. R., m Russiell v. Waketiold WatenvorkH Co., [1875] 20 K(j. at jmge 479. 

♦ See page 43, nnpra, note 

® Royal British Bunk v. 'riiniiiatid, [1856] 6 E. & B. 327; Smith v. Hull Gas Co., [1862] 
11 C. B. 897, ex jHtrie Overond, Curnoy & ('o., [1800] 4 Cb. 460. 

® Brotherhood’s Case, [1862] 31 Boav. 365; Evans v. Smallcornbe, [1808] L. R. 3 H. L. 340; 
Phosphate of Lime Co. r. Green, [1871] L, R. 7 C. P. *13; Campheirs ('ase, [1873] 9 Ch. 
Irvine v. Union Bank of Australia, [1877] 2 App. Ca. 306. 
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Articles of Association.^ It seems, moreover, that if a special 
resolution is recpiirerl as a condition precedent to the doing of 
an act, the fact that no siicli resolution is filed is notice that 
there is no power to do tlie act.- 

Ju construing tlie Memorandum it must be remembei*ed that 
where wide general ]){)vverK arc given in addition to specific })owers 
th^ formei’ will only he read as ancillary lo the latter and not 
as indt^pendeni ol>jects'^; Imt the Memorandum must be read as 
a whole, and it may appear that the later clauses are really 
intended i.o include powers far l)e\’ond those contained in the 
earlier clauses,^ and ex})ress })owers cannot he ignored because 
they dilTc!* widely from the ]u*in(‘i])a,l ohjeets of the eonijia ny,-"’ 
and if tlu‘ Memorandum stales that each j>aragraph is to he 
read separately and without limitation by refei’enee to other 
clause's (‘fleet must, he given to tin's j>rovlsioii.*^' 

If the ^lemoi-andinn autlioriseis a.n act to a limited extent, this 
by iniplieation forbids any act. outside the limit: e.q. a power to 
borrow up to ,€10,000 renders unlawful any greater boiTowing,® 
and a ])ower to snpjdy wainr in a certain parish renders nllra 
vires any supply outsidt; such jiarish 

Pi'ovisions which are not reepiired by the Acts to he inserted 
in the jMemorandum, hut are iu fact found there, are unalterable,^ 
unless the Memorandum itself gives the ]>ower of altering su*ch 
provisions, and the Articles cannot vary tiie Menionuidum* by 
giving })o\vers iiu'onsistent with itd*’ Nor (*an the Memoi’anduni be 
ill any Avay alt('r(*d in resfr'(;t of matters vvliieii the Acts ]*(Mjuire 
to b(i staled ther(;d^ except in the iiiann(*r speeially authorised 
by the Acts (as to winch see ])age sitjtra)^ althougli, if the 
^leinorandinn is ainbigaoiis or silent, contemporary Articles ma-y 
explain it. dOms, it ^vas held that whc're the Mem(a-andum of 
Assoeiati()ii did not make any I’t'lerenee to the division of the 
cafiital int(^ prefeiH'iiei* and ordinary shares, the oT*igjiia.l Ai’ticles 
of Association nnglit sand ion such an a.rrangement, and a jiower 
to borrow or lend money not found expressly in tlie Me'inorandnm 

‘ (jlriiiU- V. IhiittMl Hwitchluick ('o., dO Ch. J). 130, llohchoek Co. 

V. Fuko, ! IlMKJj 1 (Ui, Ids 

“ Ivvnic V. T^iuun Uj\uk of Ausimha, flH77] 2 A}»i». ('a. at JXigo 370. 

3 Gorman Date CofTeo (’o, [ IHs3j 30 (Ui. D. 1(!0. 

‘ llntlor V. Northern Tenitones Mines of Australia, I 1007] OG L. T. dl. 

■* Cotman r. Uronu^mm, A])]). I’a. .ill. I’his luiist be taken to ovenulo Stephens 

i. Mysore Keels (Kaiignmh ) Aiming Co., [1003) 1 Cli. 71.0. 

* Wenlock v. River Doe ('o . | iHs.'i j lo App. Ca .'l.M. 

" Attorney-CR'nouil r. VVesi (llonec'^ieishno AVater (’o., [lOOOj 3 Ch. 338. 

* Ashbury r. Wat son, f ISS.'iJ .'{n Cli. D. 37fi. 

y AVel.sbacli Incandeseimt Ibis Co., fl'JOl] 1 Ch. 87. 

^0 Gniniioss v. Land ('orpoiniion of JielHiid, [ 1HS3J 32 Ch. D. 310. 

e Ashbury Railvvav Cnrnngo ('o. r. lOelie, fls7fi | L 11. 7 11. L. 03,3. 
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was held to be established by the Articles.^ But Buckley, J., has 
said, “ Tlie purposes for which tlie Articles can bo read to explain 
or supplement the Memorandum cannot extend to explaining or 
supplementing the Memorandum in respect of a matter which, under 
The Companies Act, 1862, must be conta,ined in the Momoi'anduin of 
Association”-: o.g. the borroAving of money by a railway (company. 

it must not, howevec, he assumed that everything is nltra vires 
which is not included in so many words in the Memorandum. 
Whatever may fairly be regarded as incidental to or conserpiential 
upon the objects specified ought not, unless expressly jn-ohibited, 
to be ti'catcd as ultra vires^^ even Avhere the Memorandum does not, 
as it usually does, contain a clause auihorising such acts ns are 
incidcid.nl or conducive to the other objects of the company. 

^J’lie (dause last referred to has been treated on sevei*al 
occasions as extending the powers of the com pan y,*^ hut it must 
not he taken as giving powers much in excess of (hose expressly 
given or implied by law, as it has been laid down by Bacon, C., 
ihat such a clause ‘‘ did not, nor could, nor was nn*ant to 
authorise the company to d() any oilier things thnn those which 
had been pi*eviously declared to be the ‘objects’ foi* which the 
comjiany was established, but to prevent failiu'e in nccomplishing 
those objecis”*’; and, further, any vei*y geiu'rnl words in the 
Memorandum, such as “ i.o undertake any liusiness wJiich may 
a.pj)i}ar pi’oiitablo to (he company,” must l)o ivjecied as being 
repugnant to the Act, which enacts ihai- tlic Alcinorandum must 
contain “the objccis of the conijiany.” 

ddie position is laid down by Buckhw, \j. J.,‘* as folloAvs : — 
“To ascertain wbeiher ajiy ])a-rti<*nhii’ a-ei, is 'iilfra rirt'S or not, 

1 Harrison r. Alcxu'ini Hmlwa.v ( 'o., [1875 ] 19 Kq. 35s , Sontli DuThnin llrowery Of)., [1886J 

31 Ch. 1) 2(11, Ainlfi'son’s (’hsp, 1I87mJ 7 (Mi. D. 7.1, IMia*mx Steel Co., [1876J 

32 Jj. T sm, 41 It. .F. Ch. (573 (divi.Mon of cHpital) , Hmno r. Drurhoiifels iiniiket Gold 

MiruTiK- Syiuiioatc, [JHlCi] 2 Minis. JIG (])oi lowmjc i»oAvcr). Tins cnuoii of i uteri irotntion ib 
not alTcotcd by Mu‘ Inot tlint tlie oeensiori for it is lenioNud bv Andriuvs v. (Jus Meter Co., 
11897] 1 (Jli. 1). 3GI. It bus since been ti)llowc<l lu Fi^licr r. Ultick and AVhito I’ubliahiiipf 
(’o., I IIMIIJ 1 Ch. 17.F, and Rninloid v. .Tumos KeitJi end UliiekmHii Co., [Il)().')) 2 (_Mi. 147 
(])o\ver to lend irioin\v ) . sue also Sirne r (^lats, |I99Hl S. (). 7.51, KvJhik' r. Isiai'l and 
0])])C‘nheinier, [1918] 1 Ch. at 119. 

“Southern Bra/ahini Rio Grande do Sul Railway, [ 1905J 2 (Jh. at imge hi. 'J’his is 
hanJIy eonsistent with Rainford v .James Keitli an<l Rlaclvinan Co., [1905) 2 Cli. 117, where 
a power to lend money was infeired by the C. A. from a clause m the Artirlcs. 

■'* A ttorupy-Genoral r Great Fasteni Railway (’o , [ IS80J 5 App. Oa. 473,; Small r Smith, 
[188.5| 10 Ai)p. Ca. 129; Dcuchar r. Gas Li^lit and Coke Co., [1921| 2 (Mi. 120. 

Ifr Randan Hall Colliery Co., [1870] 5 (Mi. S.'iG, Simp.son v. VVestmitmtiM- I'nlaoe Hotel 
(’o., [IHGOl 8 11. L, C. 712; 'I'aiintoii r. Uoyal Insuiunco Co., [1804] 2 H. A M. 135, 
ri* Peruvian R.ailways (’u., 1 1H07J L. H. 2 Ch. Gi7. 

‘‘London Firinnoial AflHOCiation v. Kelk, [1881J 20 Ch. I). 138. 

Attorney -Gen era I r. Mersey llajlway, [1007 | 1 (Mi. at pn^jo 99. MMie deeifijon in thia 
case wa*i overruled in tlie IIouHe of Ijord.s, 1 1907] App, Ca. 415, but this puftsa^fe was not 
dissented from. 
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the main purpose must first bo ascertained ; then the special 
powers for effectuating that purpose must be looked for; and then, 
if the act is not within either the main purpose or tlie special 
powers expressly given by tlie Statute, the inquiry remains whether 
the act is incidental to or consequential uj)on the main purj)ose, 
and is a thing reasonably to be done for effectuating it.” Then, 
taking the case of an hotel company, his loj'dship says, “In a large 
number of cases the maintenance of a gai'den and pleasure grounds 
would be inlra vires'. The legitimate extent of these would depend 
upon cinuimstances. The maintenance of tennis lawns or of 
a bowling green would, in many circumstances, be legitimate. 
All these and the like will, without expi'css mention, be within 
the company’s powers. Tlnm 1 may instance other acts as to 
which it would be a question of fact, in the case of the pai-tieuhir 
hotel, whether it was such an act as was reasonahly incitlenhal f>r 
consecpiential. If, for instance, the holel was at ilundoj-an, in the 
County Donegal, it might lx? iiiirn virrs fo lay out and maintain 
in good order a golf links, or to ac(juire rights of (ishing, and to 

own boats and supply gillies if the hotel in question 

wej'e in the Sti*and, the proposition would cease lo be true. So, 
again, if the liobd were siliiate iji a place inaccessible unless special 
means of communication were })rovided, .... it might be 
intra vires for that hotel to run a steam lai^inch or a motor cai^ to 
brirjg its guests to their destination. It would, in such a eas^i, 1)0 
analogous to the omnibus which the hotel in a eonntiy town sends 
to the railway station. 'I’lie qiieslion is in each case .a (juestioii 
of fact.” Ill tlie same case in the House of bords the test 
applied w^as, can the proposed business be regai'ded as ‘‘ incidental 
to or consecpiential upon the use of the statutory powers”? and 
it was held that a geneial omnibus business not- eontined to bringing 
passengers to the stations of a railway eoinjiany was outside its 
powei's.^ Tlie question is not “ whether the husiness can be con- 
veniently or advantageously conducted with the jn-incipal business 
authorised, but whetlier it is by necessary implii^'ition incidental 
or accessory to it.”- Where a chemical iiianufactnriiig i^ompany 
desiri'd to subs(u*il)e a large sum to institutions for furthering 
Hcieiititic education, evidence was received that this would benefit 
the company and tlui pru])osal was held to l)c infra 

bveii apart from special circumstances it is not eas}" to say 
what implied powers a company has, for they will vary with 
every company according to its main objects. A trading company 


1 Attorney Gonenvl r. Mersey Rivilwaj’’, [1907J App. Ca. 41 T). 

* Attorney-General r. London County Council, [IDOl] 1 Cli. 781 ; see also Attoniej'^- 
General v. Manchester Corporation, IIDOGJ 1 Ch. 043. 

® EvKTie r. Ihunner Moiid & Co., 1 1U21J 1 Cb. SoO. 
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has an implied power to bon-owd Still more would a banking 
company have this power," but not a building society. ^ All 
com])anies have implied ])Ovver to compromise bond Jide disputes,^ 
and trading companies having power to deal with their pro])erty 
liave po\wi‘ to mortgage il-.° A company forrneil to work a 
patent may purchase it.^' An hotel conifiany not j-eqniring the 
whole of its j)remises may let off ])art,'^ ami a collimy (jompany 
may sell its surjilns lands.” Again, a company which has provided 
ferry boats in accordance with express povvei's njay also let them 
on hii’e for excursions ; and a railway company possessing weighing 
machines for its own purposes may allow the ])nhlic to use them 
for hii’c.'^ An insurance com]>any may act generously and pu.y 
more than there is a legal liability upon it t-o pay ; a trading 
com])auy ma}^ give to its eniplo3"es a bonus beyond tlieir wages. 

A fj-ading company or an association not for profit may grant 
a. pension to a i‘ctii*ing oflh^er or servant or award a pension 
to the wi<low of a deceased managei’.'*^ These acts of generosity 
may bemdii the company bv securing foi* it better service from 
otlnu* persons eni[)Ioye(l, but aftei’ liquidation similai* acis cannot 
a<lvantage tin* coinjiain’, a,nd ai*e therefore filtm vires although, 
a (;Ianse in a contract for sale of the pi'()])ci*t\' of tlie company 
(hat the diivct ors shall be I'ecompensed for loss of office is 
not illegal if the company assent to it after full notice,^® 
A coTnpany ma^* sun'cnder jiart of its ])roperty to enliance the 
value' of the remainder ; c.f/. by surrendering shares in another 
company to enable it to raise fresh capil.al,'^* and on the same 
jiriiiciple might no doiil)t dedicate land for a liigluvay to 
inijirove its other land. A company formed to cany on the 
business of chemical manufacturers mas subscribe to institutions 
lor tin* furtherance of scientific education on giving evidence that 

‘ Auction lilstiilf (’o, 1 . Smith, f IHJII j 3 (!li li32 

‘ Uaijk oT Australusjfi v. Thuillnt, j ISI?! 0 Moo. J*. ('. 

•miHckhuni Ik'TJcni Uinhling Socn*t\ r. ('unlike Hidfik.'., [1HH2] 22 ('h. 1). Gl. 

* Batli’s [ 1878] 8 Oli. J). 3.'U , Jribli rrovidmt A-shiirance Co., [10)3 ’) 1 Ir. H. 352. 

5 Re Patent File (ku, 11871 1 L FI. G Ch. 83. 

® LfifchiliPH ('use, 1 Fij. 231. 

" Snn}»Kon r. Wcstminaler I’mImcc Hotel (k)., pHGO] 8 H. T<. 712. 

KiiifTShury ('olliei je.s and Moore’s Contract, [JS107J 2 (’li. 2.')!). 

Forrast r. Mancliester Kadway Co., [18G2J 30 lloav. K), London and Noith- Western 
Hailw'ay Co. r. J’lice, [18S3J 11 Q. ft. I). 48.^. / 

‘“Taunton v. Ttoynl lii.siiianoe Co., [ISG-l] 2 H. & M 135. 

“ Hainpson v. Price’s Patent Ciindlo Co, fl87Gj 4.5 L. .T. Ch. 437. 

‘“Normandy v. Ind, Coope & Co., 1 IttOSj 1 Ch. at page 104.: l\> chats’ Tonnn#' Club 
V. Hopkiuson, [IDIO] 1 Ch. 171J. 

Henderson v. Bank of Ausiralasia, [1880] 40 Ch. I), 170. 

Hutton fi. West (kirk Rallv^a.^, [ 1883j 23 Ch. I). ()5l. 

‘‘‘‘ Kayo V. Croydon Traiuwayh, [1808] 1 C’h. 073. 

‘“Thomson v. Trustees and Executors Corporation, [iHUfiJ 2 Ch. 404. 
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of the conteuts of the Re"ister of Mortgages kept by the Registrar 
of Companies is open to some doubt (see page 284, supra). 

The efPect of borrowing for a piij*})n8e^ wliich is ultra vires was 
considered at length in tlie case of the Rijkbeck Building Society^ 
whicli for upwards of sixty years carried on business as a bank 
without ]>owor so to do. It was held that moneys deposited in the 
banking business constituted unautliorised loans, and created no 
legal or ocpiitable debt on the part of the society- unless it could 
be shown tliat the particular money deposited was used to })ay off 
(a) an existing lawful debt,*^ or (h) a fntni*e Inwful debt,'^ for in 
these (lases (‘ilJier Ihe depositor might stand in the shoes of the 
creditoi' juiid olT or the loan is lavvd’ul as not increasing tlie 
indebtodiKiss of the company. Further, if the pariicular money 
deposited cun be ti’aced as being still undisposed of, or as having 
been used to purchase a specified investment, the lender could 
claim the money, or the investment reiiresenting it, as his ])ro])erty 
and require it to be handed over to him. These ])ro])ositions were 
affirmed bofli in the (Jonrt of Aj»pea.l and the House of Lords; 
but as to the ultim;it(‘ result the (Courts wcj’O not in agreement, 
and the authoritative decision of the House of Lords was that, 
as the business carri(;d on was ultra vires, but was carried on both 
with the moneys and property belonging to the society and with 
the moneys im])roperly borrowed, the business must be ti’ea,ted as 
belonging to tlie shareliohhu’s and tJie ultra riies lenders iri the 
])roporti()ns in which they had contriliutod the funds with which it 
was established and earrit'd <)ii, and the assets must be distributed 
accordingly.^ ddie rtia, soiling of the Law Lords is not unifoi’m, 
but the basis of the decision a])pears to he that, altliough an 
ultra vires loan docs not create any debt, on wdiicdi an action can 
be Inought in hiw or erpiity, the momw lent does not hei'orne 
the pro])erty of the (^onijiany or society, and repayment can he 
enforced as long as the money ea.n be identified either as still 
existing or as j-epresenled by an investment or by being placed 
at the company’s bank. When it can no longer be identified, if 
it can be shown that the still existing projicj’ty of the conijiany 
is increased by the nnauthon’sed borrowing, the lender is entitled 
to the inci'case, or if it can he shown that, togctlicj’ with moneys 

narkbcc'k rcniiaiiPiil, Ttmipfit nuildm^? SiK-iety, [Jyi2] 2 C'li. iH.’j (C. A.), S. C. mh vom. 
Sinclair r. Jlroiiglium, [19UJ App. Cti. .'1518 (H. L ). 

* Nor can the lumlcrs rctmu ^ecu^ltlOM ilepnMfced to r()\ej' Hiich advuncos, except to the 
extent tlmt the udvaiices nre used to puy olT lewful dehtH (Ulackhuni Ucuefit Huildin^f 
Society v. CiuilifCo Urooks, [1882 1 22 Ch. U. lil, and [1884. j t) App. (^a. 8.>7). 

■'’Cork and Yon^-lial llailwMV (Jo., [ISilD] J. (Mi. 7(51 ; Wrexham, Mold, and Coimnh’s 
Quay Haihvay (Jo., [IHiMl] 1 Cli. ; Snmner r. Ilurria ( 'alcuhitin^^ Co., [11)14] 1 Ch. 920. 

♦ Ilaronesa AVcnlock v, River Dee Co., L1887J 10 Q. B. D. 15.1. 

^Sinclair v. Brougham, [1914] App. Ca. 308,' 
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properly belonging to the company, it has been used to create a 
business or a property, that business or property belongs to the 
company and the ultra vires lenders jointly in the proportions 
that their respective moneys have gone to create the asset. Their 
lordships overruled the proposition that the proper course was to 
pay the ordinary creditors and shareholdei*s in full and distribute 
the balance between the ultra vires lendei’s,' and threw doubt 
upon the proposition that a company which had borrowed beyond 
its powei’s and mixed tlie borrowed moneys with its own assets 
could not re2)ay the amounts so borrowed," and that a company 
which has borrowed when it has no borrowing power cannot, 
on obtaining such a power, recognise and pay the earliei' loans.^ 
In the Court of Appeal Fletcher Moulton, L. J., said that a 
company which had acquired money ultra vires must purge itself 
of such assets before it could distiihute the balance among the 
shareholders, but this was qualified in the House of Lords by 
Lord Parker saying “the amount to which the assets must be 
purged is the amount only to which they have been increased 
by and still represent the borrowed money.” ^ 

It is to be observed that the case of the Biikbeck Bank 
differed from the other reported cuses in that in the former the 
boiTowing was for an unlawful purpose (i.e, the carrying on of 
banking by a building society), while in the latter the borrowing 
was 'unlawful because the company had no borrowing powers, 
though the money was used for a lawful purpose. 

In a Divisional Court it was held that the liquidator of the 
Birkbeck Building Society could recover against a customer the 
overdraft on his banking account.*'^ In a later case^ it vNas held 
that money advanced for the purpose of paying existing lawful 
debts may be recovered, although the lender knew that the 


^ This was the course adopted by tho Court ot Appeal, [1012] 2 Cli. IS.’l, followinjf 
Guardian Permanent Kuiiding Society, [1SH2] 23 Uh. 1>. WO, which was explained as 
being o-n Rttemiit to trace as far as possible the moneys as they existed at tho time of 
liquidation. 

2 This had hoen held by the Court of Appeal in Uliickburn and District lliiilding 
Society v. CiirilifEe Brooks, [iSH-'i] 29 Ch. D. 902, whero hankei'S were disallowed all sums 
drawn by way of overdrafts, but liad to give credit lor all moneys paid into tho credit 
of the society. 

» As decided m cj parte Watson, [1888] 21 Q. B. D. 301 ; Bottomgate Industrial Society, 
[1891] 66 L. T. 712. 

* [1914] App. Ca. at page 460. 

5 Following CoJtman v. C^ltman, [1881] 19 Ch. D. O-l, and Blackburn and District 
Building Society v. Cunliffe Brooks, [1885] 29 Ch. D. 902. The company, so far as it has 
made advances, can waive idio irregularity, and the person who has iKirrowod from tho 
company cannot allege any incompetence on his own part to make an agreement to repay 
tho money (Birkbeck Permanent Benefit Building Society, [1012] 2 Ch. at page 232). 

^Beyersion Fund and Insurance Co. v. Maison Cosway, [1913] 1 K. B. 304. 
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company had no borrowing power, for in such a case he also 
knew that it was to be used for a lawful purpose, and nothing 
is added to the liabilities of the company. 

If directors pay dividends to shareholdei's out of capital, they 
are liable to repljiee the whole amount which they have caused to 
be paid to the shareholders^ ; and if directors ap])ly the funds of 
the' company in buying the company’s shares, they niay be 
compelled to iinike good the money so expended.” Indeed, if they 
apply money of the ct)nij)any in any manner which is ultra vires, 
and it cannot be recovered, they are liable to the company foi* 
the loss resulting f]*om their act, although the Court has power 
to relieve them in cases where they have acted reasonably and 
in good faith (see page 318, siopra). 

If the db’ectors of a com])any are })roj»osing to do an act 
wliieh is ultra vires, any shareholder can in an action brought 
on bfihalf of himself and all the other shareholders obtain an 
injunction to restruin the unlawful aci. (see pages 328 et serj., 
supra). Su(;h an action cannot be brought by a stranger nor by 
a person who “happens to be within the range of possibility of 
injury.”'^ Tlius a (lel)enture stockholder who has no charge on 
the assels or an ordinary creditor cannot obtain an injunction 
restraining a company from paying dividends out of eaj)ital.‘^ 


1 Bee " DiTiDBNDfS,” pape 401, infra. 

- Bvanfi V. Coventry*, [18C7J 8 J)e G. M. & G. 836; Trevor v. Whitworth, [1888] 
12 App. Ca. 409. 

* Ware v. Repent’s Canal Co., [1858] 2 De G. & J. 212, 228. 

* Lawrence v. West Somerset Mineral Railway, [ 1018] 2 Ch. 250 
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CHAPTER IV. 

SPECrAL AND EXTRAORDINARY RESOLUTIONS. 
Special Resolutions. 

For certain acts of the company an Ordinary Resolution dbes 
not suffice, and a “Special Resolution” must be passed and 
confirmed, as to wliicb the requirements of Section 69 must be 
carefully followed, for any departure from the procedure there 
laid down will render the resolution void. 

A resolution is a “Special Resolution” when it has been 
“ passed in manner required for the passinp^ of an Extraordinary 
Resolution,^ and confiiuned by a majority ” {i.e. bare majority) 
“ of such members entitled to vote as are present in person or 
by proxy (where proxies ai‘e allowe<l) at a subsequent general 
meeting, of which notice has been duly given, and held after an 
interval of not less than fourteen days, nor more than one 
month, from the date of the first meeting.” 

An Extraordinary Resolution is one passed by a majority of 
not Jess tlian tliree fourths of such members of the company 
entitled to vote as are ])resent in ])erson or by proxy (whei^f* 
pro*xies are allowed) at a general meeting, “of which notice 
specifying tlie intention to propose the resolution as an Extra- 
ordinary Resolution has been duly given” (Setdnon 69). The 
chairman’s declaration in regard to a Special or Extraordinaiy 
Resolution that it has been carried is conclusive unh^ss a poll is 
demanded, and the section enacts that a poll may be ilemanded 
by three persons entitled according to the Articles to vote, unless 
the Articles rt)quire a demand by such number of such persons, 
not exceeding live, as may be s])ecilied in the Articles (see 
y)age *172, sttyru).- 

The liotice of meeting I’equired by the Articles of Association 
must be given. Directors and secretnries are sometimes not 
sufficiently careful on this point, in paiticular forgetting that 
seven days’ notice nieuns seven cJrnr days, whence it follows that 
the resolutions are void and everything done under them invalid. 
E(pially the fourteen days’ interval must be fourteen clear days, and 
a resolution yiassed on the fii'st day of the month cannot 'be confirmed 


^ Thus does not mean that the notice Tnimt slate tlint the resolution will he proposed 
as iin Extraordinartf Resolution, although that is roqinrod in the case of mi E\tru ordinary 
Resolution. The notice should state that it will lie a Spouiul Resolution (Peuarth Pontoon 
Co., [1911] 60 S. .1. 124). 

^ A resolution may bo good as a Special Resolution if the terms of the section are 
complied with, even though the Articles contain further roqinreincnts which have not 
been complied with (per Joyce, J., in Etheridge v. Central Uruguay Comiiany, [1913] 
1 Oh. 426). 
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earlier than the sixteenth, and it would seem that a resolution 
passed on the last day of one month can bo confirmed on the first 
day of the next moiifch but one afterwards, but not later, the 
“interval” in either case being the time between the two meetings.^ 

Where, however, a confirmatory meeting was convened for a 
date witliin the proscribed ])eriod, and being duly held was 
adjburned to a date beyond the prescribed peHod, a confirmation 
at such adjourned meeting was held to be valid on the ground 
that the adjourned meeting was a continuation of the original 
meeting.- 

In giving notice of the meeting there was authority for saying 
that under the Act of 1862 it was sufficient to state the general 
nature of the business ; but if important changes were to be 
made in Articles (as increasing the directors’ remuneration and 
borrowing powers) it was held that a general notice of intention 
to submit now Articles for adoption which may be seen at the 
bffice is not enough. 

Under the Act of 1908 it has been held that it is necessary 
to set out “ the resolution ” to be pro])osed and the fact that it 
is to be proposed either as a special or extraordinary i*esolution, 
as the case may be,^’ and accordingly a notice of a resolution 
“to increase c,apital ” not specifying the amount of the increase 
was insufficient. This makes it doubtful whether any substanfial 
amendment can be effectively carried. Under the Act of 1862 ih was 
held that the resolution need not be carried in the first instance 
exactly in the form set out in the notice: e.(j. a resolution to pay 
directors as remuneration forty ])er cent, of the profits might have 
been amended so as in read thirty per cent.® j but the confirmation 
at the se^cond meeting, whetlier umler the Act of 1862 oi* that 
of 1908, must be without amendment, and in the same form as 
passed at the first meeting.^ A fresh notice should be giveji of 
the confirmatory meeting, setting out i he w^oj'ds of the* resolution 
to be submitted for confirmation. A conditional notice (ojj. “if 
the resolution is passed a confirmatory meeting will be held on the 
day of ”) has been ludd to be insufficient^; 

but a positive notice of the wjcond meeting, fiven if followed by a 


» See Rmlwiiy Sleepers Supply Co., [1886] 29 Ch. J). UOt. 

NeuscJiild British Rtpiiituriiil Oil (’o., [1026] Thurit, 26th March. 

® Young r. South African DevplopmcTit Syndicate, 1 1H»«J 2 Oh. 2(W. 

* Normandy r. Iiid, Coope & ('o., [ lOOsJ 1 Oh. HI. , 

* McConnell t\ K. Prill &, (Uj., [1910] 2 Ch. 67. Siirgftnt, J., called attention to the 

difierencu Jii the wording of the 1802 Act and the 1908 Act. 

® Torbock v. Lord Westbiiry, 1 1902] 2 Cli. 871. 

7 Wall t). London and Northern Assets Corporation No. 1, [1898] 2 Ch. 109. 

* Alexander r. Simpson, [1890] 43 Cb. D. 139. 
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statement that if the resolution is not passed at the first meeting 
notice will he given that the second meeting will not be held, 
is good 1 ; and the company may by its Articles declare that a 
conditional notice shall be good, in which case such a notice 
will suffice.^ Of course to constitute a meeting the prescribed 
quorum of members must be present on each occasion. 

As to the requisite majority, it will be observed that there 
must be in favour of the resolution not less than three fourths 
of those present and entitled to vote, and, accordingly, any 
member present but not voting must be counted as voting against 
the resolution. At the confirmatory meeting only a bare majority 
is necessary; but in this case also it must be a majority of those 
present, whether they vote or not. 

An irregularity in an ordinary resolution may be cured by 
a subsequent ratification by the company, but for a resolution to 
be good as a special resolution it must be carried modo et forma 
as roquii’ed by the Act : that is to say, on proper notice, by the 
requisite majority, and confirmed within the specified period by 
another resolution. Ac(iordingly the company cannot by an ordinary 
resolution or by conduct make good an invalid special resolution, 
nor is it an objection to an action by a single shareholder to 
say that- the company ought to ho plaintiff on the ground that 
it can ratify the resolution, foi- this is not tlie case.-'^ 

Within fifteen days after the confirmation of a special resolution 
or the jiassing of an ex traoi'd inary resolution a priTited copy thereof 
must btJ impressed with a live-shilling registration fee stamp and 
filed with the Registrai* of Companies, under a penalty of two 
pounds per day for dfifault (Section 70). The llegistrar requires 
that tlie copy shall contain particulars of the time and place of 
jiassing and (in the case of a special resolution) of confirming 
the same, and he authenticated by the signature of the chairman, 
a director, or tlie secretary of tlie company. 

A copy of every special resolution for the time being in 
force must be annexed io or embodied in every copy of the 
Articles of As.sociation issued after the eontii’inatioii of the 
resolution, and every member of the conijiany is entitled to a 
jirinted copy of tbc same n|>ou request and jiayment of a sum 
not exceeding one shilling. Any company not complying with this 
jirovision of tlie Act is liable to a fienalty of one pound for each 
cojiy in resjiect of which default lias been made, and every 
directoi* or manage]* is alike liable (Section 70). 

’ £»puola Land an<l Cattle Co„ [100(1] W. N. 130, 4S W. R. 084. 

» North of England Steamship Co., [IWC 1 ^ ('b. 16. 

® Baillie v. Oriental Telephone Co., [1916] 1 Ch. 603. 
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Any kind of business may be declared by the Articles of 
Association to require a special resolution ; but for the following 
a special resolution is required by law : — 

1. Changing the name of tlie company (Section 8, Sub- 
section .3). 

^ 2. Altering the objects of the Memorandum of Association 
(Section 9). 

8. Altering, modifying, rescinding, or adding to the Articles 
* of Association or any existing special resolutions 
(Section 13).^ 

4. Distributing accumulated profits in reduction of paid-up 

capital (Section 40). 

5. Subdividing shares into shares of smaller amount 

(Section 41). 

6. Reducing or cancelling capital (Section 46). 

7. Declaring that a jmrtion of the unpaid capital shall only 

be capable of being called up in case of a winding up 
(Section 59). 

8. Extending the liability of directors (Section 61). 

9. Appointing inspectors to examine into the affairs of 4he 

company (Sec^tion 110). , 

10. Turning a private company into a public (*ompany 

(Section 121, Sub-section 2). 

11. Procuring the company to be wound up by the Coui’t 

(Section 129). 

12. Winding up voluntarily (Section 182). (See also “Extha- 

OKDiNAKY Rksomitions,’’ m/rd, and pnge 524, wfra.) 

13. Where a com])any is proposed to be or is in the course of 

being wound up voluntarily, sanctioning a sale by the 
liquidator to another company in considei’ation of shares, 
])olicios, or other like interests (Section 192). 

E XTT^AORr)INA KY ReSOI.UTIO NS. 

An “ Ext j’aord inary Resolution” is one passed in the manner 
described on page 391. 

The precise terms of the resolution, and the fact that it is 
to be proposed as an ex tj*a ordinary resolution must be stated 
in the notice.- 

i The Court will not rectify Articles adopted hy mistake, us the company has this 
power (Evans v. Chapman, [1902] W. N. 78, 86 L. T. 381). 
a McConnell c. E. Prill & Co., [191CJ 2 Ch. 57. 
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As a rule an extraordinary resolution is resorted to in cases 
where a company is insolvent and wishes to go into voluntary 
liquidation at once (Section 182, Sub-section 3). In such cases the 
resolution must declare that the company cannot, by I’eason of its 
liabilities, continue its business, and that it is advisable to wind 
up. Extraordinary resolutions may also be used in a voluntary 
winding up to delegate the power of appointing liquidators to 
the company’s creditors (Section 190), or for sanctioning arrange- 
ments with ci-editors (Section 191), or compromises v^ith creditors, 
debtors, or contributories (Section 214), or for detej-mining how 
the books and ]ia])ers of the company and of the li(|uidator are 
to be dispOvSed of (Section 222). A notice of an intended 
special resolution is not sufficient notice upon which to propose 
an extraordinary resolution.^ 

A copy of eveiy exlraordinary resolution must be printed and 
forwarded to the llegistrar within tifteen dnys after its passing, 
under a penalty not exceecliiig two pounds a day tor default 
(Section 70, Sub-section 1). 


• Section C9, Suta-Bcction 1 ; see Bridport Old Brewery Co., IIHQI] 2 Ch. 1«1. 
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CHAPTER V. 

THE ACCOUNTS OF A COMPANY, 

The Act does not deal with the .accounts and balance sheets 
of .companies other than banks, although, as has been stated, 
the matter of audit is regulated by the Act ; but the Articles 
almost invariably deal with them, or tlie provisions of Table A 
apply unless excluded. Clause 78 of the original Table A, and 
Clause 103 of the now 'l\able A, require the dire(;tors to cause 
true accounts to be kept — 

Of the sums of money received and expended by the com})any, 
and the matters^ in respect of which such receipt and 
expenditure take^ place ; and 
Of the credits^ and liabilities of the comiuiny. 

The original Table prescribes that the books of account shall be 
kept at the registered office of the company, but the new Table 
allows them to be kept elsewhere if the directors think fit, and 
the old Table A requires that, subject to reasonable restrictions 
as to the time and manner of inspecting them, the books shall 
be open to the inspection of the members. The Ai'ticles usually 
provide that the directors may determine how far the book^. of 
account shall be open to the members (new Table A, Clause .105). 
Ill the absence of such an Article it is not clear what rights (if 
any) the shareholders have to such inspection. A cestui qnc trust 
has a right to see books kept by the trustees,” but it is very 
doubtful whether this extends to the members of a com])any. In 
an action by a shareholder on behalf of himself and all others 
the plaintiff can obtain inspection of documents passing between 
the directors and solicitors before action,^ and a director has at 
all times a right to see the documents of the company.^ 

The Act® does not require the preparation or submission to the 
members of any balance sheet, profit and loss account, or report, 
although Section 113, Sub-sections 2 and 3, prescribes that the 
auditors shall make a report 'upon every balance sheet laid before 
the company in general meeting, and that such balance sheet 
shall be signed by two directors, or by the sole director if there 
is only one; and Section 26, Sub-section 3, requires that every 

*In the new Table A the words are respectively “matter” and “ take,” and “assets” 
is substituted for “credits.” The old Table A also requires accounts of the stock-in-trade of 
the company to be kept. * He Tillot, fl892j 1 Ch. 80. 

3 Gourand v. Edison Co., [1888] 60 L. T. 813. 

♦ Bum Loudon and South Wales Coal Co., [1800] W. N. 209. 

* The Assurance Companies Act, 1009, has elaborate provisions for the making up and 
flling of the accounts and balance sheets of assurance companies (see page 67, lupra) 
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company (not being a private company) shall file with its annus^ 
summary a statement in the form of a balance sheet made up as 
directed by tlie section (see page 398, infra). The Articles almost 
invariably require a balance sheet to be laid l^efore the company 
in general meeting. ^J3io old Table A (Clauses 79 to 82) gives 
detailed particulars of the matters to be set fortli in the balance 
sheet and statement of income and expenditure, adding a form of 
balance sheet going into much detail. In practice, even when the 
company was govei’ned by that liable, this provision was never 
observed; and the new Table A (Clauses 106 to 108) has followed 
the modern pra(*,ti(30, and, wliile recpiiring a ]u*()fit and loss account, 
balance sheet, and report to be laid before ihe company in general 
meeting once in every yeai*, has not s[)ccified the pai’ticulars to 
he set out. Both Tables requii*e tliat a copy of the balance sheet, 
and the new ^J\able tliat the repoi-1, shall be sent lo the members 
seven days before the meeting. In private companies, where 
it is desired to avoid any chance disclosure of the affairs of 
the comj)any to strangers, it hns often been provided that the 
report and balance sheet siiall only be ])r()<luced ut the general 
mee^ting, although sometinios a right is given to members to 
inspect it at the offices of ihe company during sevcm days before 
the meeting. Section 113, Sub-section 3, gives evfery shareholder 
a riglit to inspec-t the auditors’ report mid to be furnislied with 
copit'S* of the balance sheet and auditors’ I’ojxu’t at a cbai*ge not 
excee(iing six])encc for eveny hundred woi'ds ; and Section 114, in 
the (!ase of all except pia’vate com})anies^ and comj)anies registered 
before the 1st duly, 1908, gives holders of preference shares and 
debentui'es the same right to receive and inspect tlie balance 
slu'ct and the I'tqiort of the auditors (and other reports) as is 
]) 08 sessed by the ordinary slim-ebolders. 

Clause 80 of the old Tabic A j'e(iuires every tiling which properly 
belongs to the expenditure of the year to lie brouglit into account 
of income and cx])eiiditure, but allows any item which may fairly 
he distributed over several years to be divided, and only a portion 
charged to the year in question. I’his provision is inijiortant, as 
showing that the Legislature did not e()ntem])Jate that every 
expense should be made good before a dividend is declared. For 
instance, a premium paid bm a lease may faii’ly be divided over 
the years comprised in the term of the lease ; and preliniinaiy 
expenses and the expense incurred in making an issue of debentures 
are frequently so distributed.” It would seem that losses may, in 
like manner, be divided over several years. 

1 This exemption ceases in tlie ease of a private company makini^ default in complying^ 
witli the spocnii jirovisions constitntinf? it n private comiiany (see iiajfc 45 ifffni). 

» Jamaica Railway Co. v. Attorney-General of Jamaica, [1803] App. (’a. at page 136. 
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The balance sheet must contain a statement of tlie commission 
paid on the issue of any shares or debentures or tlie discount 
allowed on any deben lures so far as the same has not been written 
ofF, and tliis must be re{)ea.ted until the whole amount is written 
ofF (Section 90). 

, The balance sheet does not pretend to show al^soliitely the 
exact positioTi of the corn pan Many matters are necessarily 
the snbj(‘ct of estimates, and frcjjucfitly the balance sheet sliows 
that asscis are included on some arbitrary basis (c.//. “at cost”), 
and not at tbeii' selling value. In re^'ard to an undisclosed 
reserve, Jbicklcy, J., has said, “The result” (of oniittinu; this 
item) “ will be to show the finaneia] ])osition of the company 
to be not so fi^ood as in fact it is. If the balance sheet is so 
woi-ded as to sliovv that tliei-e is an undisclosed asset whose 
existenee makes the (inanelal ])osition bettei* than that shown, 
such a balance sheet will not, in 1 ) 13 - jiidj^^ment, be nceessarily^ 
inconsistent with the Aet of Parliament. Assets are ofteii, bi" 
reason of ])rudenee, estimal(;d, and stated lo be estiiriaied, at 
less than their prol)abIe real value. 'J'lie jmrpose of the l)alance 
sheet is primaril)" to show that I be financial position of the 
company is at least as £>^ood as there* slated, Jiot to show that it 
is not and may not be better.” ' It is not illegal foj* dii’e^‘tors 
to make a low valuation of stock and other* assets in order to 
crealc a, reserve in view of future and contingent Jiabilit ies,~ but 
it would be wrong to jrj-oduee an ineoi'i’eet. iinpi’C'ssiou for the 
purpose of aeqniring sliares ^‘heaply fi'oin memlx'rs 

hJvery e.oinpan_v (not. Ireing a private coirj])an 3 ^ '^) liaving a share 
ca]>it£il must now send to tire liegistrar, as jrai't of the Aimiinl 
Summary, “a statement, made u]) to siicli date as may be specified 
in the statement, in the form of a balance slieet,'*' audited I))" 
tlie eomjianv’s auditors, and containing a snmmaiy of its share 
ca])il.al, its liabilities, and its assets, giving sucli ])articnlars as 
will disclose the general nature of those liabilities and assets, 
and how the values of the fixed assets liave been arrived at; but 
the balance sheet need not Include a- statement of profit and loss” 
(Section lid, Snb-scctioii d).* It will be obsei*ved tliat, though 
this balance slu*et. is to be audited, there is no pj’ovision for an 3 " 
certificate or report by tlie auditors; but it must bo assumed 
that it Avill be tlieir dut}' to sign the statement, and not to jiass, 

* Ncwtdii r. Umiiiii^rljani Snuill Aruis Oo., [l9(KJl 2 (.’li. at ])HXo J1H7. 

’•> Yoiiiis i\ Browulfp Si Co., [lOllJ S. C. «77 C«iuit (»!' Sesh. 'J’iie ilietuin oV Jiiu-kloy, J., 
cited above whs iippiovcd iii this case. 

cxoTuption I'easps to apply to ii iirivatc coni])an.v winch does not coiii|jly with the 
special provisions constitutni^^ it a private company (soe initrc 4')4, infra). 

‘An nssiirancc coin])Hii.v may send a cojiy of the necounts and balance sheet required 
by The Assurance Companies Act, 1009, in place ol this statement (see Section 7 of 
that Act). 
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without notinp^ it, any uutinie or misleadirijj^ statement. The date 
of the statement need not be the same as that of the balance sheet 
laid befoi’e the company, and companies whicli are <lesirous of not 
diseJosing the amount oF tlieir ju-obts may seh*cf a date following 
the time fixed for the payment of dividend, so that tlie year’s 
profits will have been divided before the balance is struck, q,nd 
will therefoi'e not aj)j)ear. It is soinewhai- curious that there is 
not a date fixed as the earliest to wliich the statement is to be 
]nade uj>. IVIany instances liavc oc<*urred of t.he date of the 
statement being several months, or even years, earli(*r than the 
date of the annual summary, and it would he well if future 
legislation altered this. The Act does not recpiiro a fresh 
A'aluation to he made* of the assets, nor require their division 
into vai’ious classes e^f assets ; but the statement must show how 
tlie values a.re arrived at. It has, moreover, been held that a 
statement whicli lumped together assets valued on one principle 
with assets valued on another, and tangible with intangible 
assets, was not a comjiliance with the Act.^ It is jij-esumed 
that such a- statement as “ Freeliohls a( cost pric(‘,” “Stock-in- 
trade as valued by the managing dii-ector," “Shares and seemrities 
at their jiar value,” or “at cost,” or “at Stock Exchange prices,” 
will be a sufiicit*Tit indication of the method of valuation, and 
it is accepted by the R(‘gistrai* as conijilying with the Act. No 
profit* and loss ac'coiint is reipiired, hut any balances of undivided 
prolit will nec(‘ssarily be shown, and the pi*osj)erit\ of the 
company oi- its misfoi'tuncs will be guessed with fair accuracy 
by any person accustomed to figui'cs. 

Every conqiany iiicor|)orated outside tin* IJiiitcil Kingdom 
which has a place of business in the United Kingdom must file 
a similar statement or balance sheet (Section 1^74). 

An assurance company may, instead »>£ this “ statcnii*iit in the 
form of a balance sheet,” send to the Hegistrar a c(>py of the 
balance sheet and a-ceoiints required by Sections 1 and 7 of The 
7\ssu]*anco .Ch)m])anic?s Act, 19011. 

Sections to 84 of Tlie Jjarceny Act, 1801 (24 tfe 25 Yict., 
(Ml. 9(>), deal wdtli fraudulent accounts (»f bodies c.orjiorate and 
publii; companies. Section 82 makes it a misdemeanour if any 
(iii*eclor, manager, or jmblic olTiecr shall, “with intent to defj’aud, 
omit to make or to eau.se or dii*ect to be made a full and true 
entry ” of property or money received “in the books and accounts” 
of the company. Under vSection 83 it is a misdemeanour if any 
director, manager, public oflicor, or member shall, willi intent to 
defraud, di'stroy, aliei*, mutilate, or falsify any book, papej*, 


'Galloway v. Scliill, Seeboni & Co.. [1912] 3 K. B. XA. 
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writing, or valuable security of any such coniyiany, or make or 
concur in making any false entry, or omit or concur in omitting 
any material particular in any book of account or other document. 
And under Section 84 it is a Tnisdemeanoiir if any such director, 
manager, or ])ublic officer makes, circulates, or publishes, or 
concurs in making, circulating, or publishing, any written statement 
or account winch he shall know to be false in any material 
particular, with intent to deceive or defivaud any member, share- 
liolder, or creditor of the company, oi* with intent to induce any 
person to become a shnreholdei* or ]»nrtner therein, or to entrust 
or advan(‘e any property to the comjiany, or to enter into any 
security for the benefit of tbe company^ 

It will 1)0 observed that it is an essential element of the 
offence, under the last-mentioned section, that there is an 
intent to deceive or defraud a shareholder or cicditor, or to induce 
some person to become a shareholdc'i* or to entrust or advance 
property to the company, and in the London and rjlobe Finance 
Corporation’s case it has been suggested tl>at this nas the difficulty 
felt by the law otficers in advising a public* prosecution in relation 
to certain balance sheets. Idie matter having been brought b(*foi‘e 
Buckley, *1., upon an apjilication under Hectioii 167 of the Act of 
1862, that he should dii'cct the li(piidn,tors to institute ci*iminal 
proceedings, that learned dndge made the o?*dci‘ asked for on the 
ground that a primd facie case was shown, and that wherever 
it would be the duty of a good citizen to institute criminal 
proceedings the Court ought to order the liquidator to do so at 
the ex[)ense of the com])auy.'' 

“ ^J\:) deceive” is to induce a state of niiiul, and ‘‘to delVaud ” 
is to induce a course of conduct.*" 

Under Section 216 of the Act of 1908 it is a misdemeanour 
for any director, officer, or contributoiy of a company being 
wound u)) to destroy, mutilate, alter, oi* falsify any books, papers, 
writings, or securities, or to niake any false or fraudulent entiy in 
any register, book of account, or otlier document belonging to the 
com])any, with intent to deceive or defraud any person. 

Under Section 281 it is a misdemeanoui* for any ])erson, in any 
return, re])ort, (iertificate, balance sheet, or other document recpiired 
by 01* for the {)urpose.s of the Act specified in the Fifth Schedule, 
wilfully fo make a statement false in any material particular 

) In nirL’s CHBO the chairman of a dock company was sentenced to nine montlis' hard 
labour, althoufedi tlic jury consniered he had no intention of benellting' himself by the 
misstatements in the accounts (Millwall Docks Case, 1UU9). 

2 London and Globe Finance Corporation, [lOOyj 1 Ch. 72r». • The trial took place in 
January, lUOl, and a sentence of seven years* penal servitude was passed. At the trial 
Bighain, J., held that an intention to deceive constituted the offence without proof of any 
intent to defraud. . Buckley, J., in case last cited. 
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knowing it to be false ; but it is to be noted tliat the Act does 
not ‘'require” any balance sheet, although it requires the auditors 
to give certificates in relation to the balance sheets submitted to 
the company. 

The Fifth Schedule is very wide and covers practically all 
matters of account. 

Dividknds. 

The manner in which the profits of the company are divided 
between tlje holders of shai*es mnst be deierniined in accordance 
with the Memorandum of Association, or, if that is silent, with the 
Articles ; and a member can enforce against the company that 
payment shall be made only in tlie niannej’ pi'cscribod, altliongli 
if only prescribed by the Articles it may be varied by special 
r(‘Solntioii.> It must bo noted, liowever, that dividends must 
not he paid out of capital even if the Memorandum ^ op Articles 
of Associal ion authorise such a payment, as it would be in fact 
a rednc-tioii of capiiaJ not authorised by the Acts.** With the 
sanction of the Hoard of Trade, however, in certain special 
circumstances sncli interest may be paid (see ])age 1-02, infra). 

Directors wlio wdlfnlly pay dividmuls out <)f capital ai'e 
])ersomilly liable to make good the amount.'’ They are not, however, 
resp/)nsib]c if the payment w'as made i*elying on a bona fide valuation 
of assets, althougli such valuation subse(picritly ]>roves to be an 
over-estimate,^ and credits, if believed to be good, may be included, 
although the aiiioniit is not a«ctually received, ^ unless the Articles 
decdjirc the dividends payable only out of “realised f)rofits,” which 
means “ ju'ofiis tangible for the j)ui*j)oses of division,” and does not 
include estiniai.cd ]>i-ofiis,^ and directors may trust the otiicers of 
the com[)any unless they have reasonable gi’ound for suspudon.^ 
A diivctoi’, moreovej*, is not liable for an intej-iin dividend declared 
at a meeting of diivetors at which he \vaH not ])resent, although he 


' ()ak)>aiik Oil Co. r. Ciuin, 8 App. Ca. (55. 

' Vorner r. (ieiieval InvostriuMit TruMt, [181)4-1 2 Ch. 204. 

Re Sharpe, [1802] J Ch. 1.51. 

■* See (auiniiess v. Land Corporation of Ireland, [1883] 22 Ch. D. 310 ; Trevor v, Whitworth, 
[188HJ 12 App. Ca. 109; McDou^all r. Jersey Hotel Co., ( 1804] 2 H. M. 628, FlitcroftV 
Case, [18821 till. 1). 519. 

^Oxlonl Heiietit Hiiildini? Society, [1887] 3.5 Ch. 1). 602; and see rr Sharpe, [1802] 

1 Ch. 1.51., Sslishury r. Metropolnan Rnilway ('o., [1870] 22 L. T. N. s/h39; re London 
and Conoral Hank, [180.5] 2 Ch. fi73 , Kingston ('otton Mill No. 2, [1800] J Ch. 331. 

® Strinffer’s (Jase, [18(10] 4 Ch. 176; Haneo’s ('’ase, [1871] G Ch. 101. 

' l‘er Lord Shund in City of Glaa^^ow llnnk v. MaekniTion, [18K2J 0 Court Sess. Ca., 
4th senes, 002. 

*’Oxfoid Benefit Building Society, [1867] 3.5 Ch. 1). 502. 

* Kingston (kitton Mill No. 2, [1800 ] 2 Ch. 288; National Bank of Wales, [1899] 

2 Ch. 620, atlirmod on this iioint in House of Lords sub nom. Dovoy v. (*ory, [1001] 
App. Ca. 477. 
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was present wlieri tlie minutes of that meeting were confirtned.^ 
Shareholders who rticeive dividends knowing that they are paid out 
of capital may be ordered to indemnify the directors to the extent 
of the amounts they have so received, ^ and a sliareliolder who 
with knowledge of the facts lias received and still retains a dividend 
out of capital will fjiil in an action, brought “on behalf of himself 
and all other sliareholders,” to compel the directors to make 
immediate restitution,’^ but the liquidator would not be precluded 
from taking ])roceedings. 

Warrington, J., decided in 190() that where a company borrowed 
money to construct ]>erinanent Avorks the interest paid during the 
period of const ruction might propei-ly lie treated as ])art of the 
cost of construction and charged to cajiital.'^ Section 91 tioav 
allows an extension of tliis ]>rinciple. By that section, where any 
shares of a company are issued for llie jiurpose of raising money to 
defray the exjiensos of the consIriK^tion of any works or buildings, 
or the provision of any ])lant which cannot be made yu’otitable for 
a lengthened pei-iod, the company may pay interest and charge it 
to capital as ])art of the cost of construction, but subject to 

stringent i*esli’ic-tions, which are as follows; — 

1. The payment can only be inad(‘ if authorised by the Articles 

or by s])ecia] resolution and saiK’tioned by the Board 

of Trade.5 

2. The payment must only be for the period determined by 

the Board of Ti-ade, not extending beyond the half-year 
sue(*eeding tliat in whicli the works are completed or the 
plant yirovidcd. 

3. The rate of interest must not exceed four per cent;., or 

such lower I’ate a-s may he prcscribcMl by Oi’dcr in Council. 

4. The accounts of the coinjiany must sliow the capital on 

which, and the rate at whicdi, inteiest is yiaid during the 
period to whicli the accounts relate. 

There is a yirovision (iSnb-section (J) making it clear that this 
payment of intei’est is not to operate as if it were a return of 
capital to tlnj sliarelioldej-s, and another (Sub-section 3) allowing 
the Board of Tj-ade to direct an imjnii’y, at tlie expense of tlie 
company, into the circuinistanees of the case.^* 

' Lucas V. Fitzjferalil, [190,jJ 20 T. L. U. HI. 

SMoxhatn r. Grant, LimxiJ 1 Q. li. 88. 

3 Towers v. African Tuji Co., [I90A) I Cli. fifiS. 

* Uiiuls r. Jluenos Ayres Gnuid National 'I’rainwu.vb, iJOOOj 2 Cli. Or>L 

3 IXuriiU? 1922 no application was mnde to the Uoiird of 'I’rade ; during 1923 one 
application was ujnde but not i)roc('od(‘d with. 

® (^)inpanies under The Tndmn Uadwaj's Act, 18U1-, which contains somewhat similar 
provisions, are excluded from the section. 
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These provisions should be of great advantage to compames 
undei‘taking the construction of large works ; but probably small 
companies will not find .it worth while to make the application to 
the Board of Trade. 

The ]3ro])osition that dividends must not be paid out of 
capital (which is a general principle of law) is not the same 
as a declaration that dividends may only he pjiid out of profits 
(which is usually found in Articles), and so long as the capital 
of the company is not re.sorted to it is unnecessary, unless 
the Articles contain such a requirement as above, to show the 
existemre of specific profits a])plicablc to the payment of 
di videuds.i 

It is not always easy to decide what are the profits 
which iriay be legitimately employed in paying dividends. Where 
the Articles state that dividends shall only he paid out of profits 
as a general rule the excess of the earnings of a company, after 
deducting the ex})eiises of making those earnings, is the measure 
of the ])?’ofits ; but it is cleftr iliat some expenses may properly 
be chai'ged t.<j capital account-- as, for instance, permanent 
improvements to the freehold of the company ; while others may 
be divided over a iiuniher of years— as, for instance, substantial 
repairs to p]*()f)ei*ty , wliicli may faii’ly he expected to last fur 

somt? years, or the (jxpense of an issue of debentures”; and, 

equaWy, on some occasions part of t.he ju’oiiis ought to be set 
aside in each year to [)rovide for wasting projierty — as, for 

in.stance, to re])la(;e leaseholds, to form an insurance fund against 
loss (a iirovision frc(|iieiitly made by shipping comjianies), or to 
provide for the renewal of plant whicli ])ej-iodically heeoines worn 
out and woi-thl(*ss.'’ “ Ihd’ore arriving at the amount of pi'ofits 
*ava,ilable for dividend’ it is only right and honest that jmovision 
sliould he made for the depreciation of wasting as.scts, such as 
licences, although it is still doubtful whether they can he 
compelled to do and when dealing uith depreciation 

Jessel, M. It., said, “ Profits of the year of course mean the 


> Lee V. NcMicliulel Aspluilte Co., flHHUj 1.1 Ch. I). 1; Hotid r. harrow Hiouintite Co., 
[l'J02j 1 (’ll, .Tia. 

- .lainuK’ii Ilailway Co, r. Altonu*>-(jlenmil ot .Tainaini, f IHSM] A. C., at patfe l.'K?, per 
Lord MnniH^dittMi “Nor is every dem of expenditure iieeessurilj to be dubderl wliollj’’ 
HffaiMHt the ineonie ol' the jiei lod in which it occufK It may be fair and proper to 
ispread some items over a lonp^er time.“ 


® As lietwceu jireferenee nml oidiiiary shareholders it has been hel<l that annual 
provision lor dejirt'emtion is necos.vary, luit this did imt apply to arroars not mado pfood in 
provioiiB years (Dent r. Jjondim 'rniinwii^s Co., [IKSOJ Ui Ch. 1). .‘Uli). 


* Per Horner, L. J., iii 
1 ('h. at piiAje J.'iib 


haifot l^noumatic Tyre Co. t. Chp[)er 1‘nenmalie T\ie Co., [IJMlli] 

2h 
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surplus in receipts after payiii" expenses and restoring the 
capital to the position it was in on the 1st January in that 
year.” ^ 

Profits may exist altliougli assets representing tliem have not 
been turned into crasli, and even tliough no value has been put 
upon them in the balance sTieet.- 

'BofoT-o tlie dcjoision of Dovey v. Cory in the House of Lords * 
the autlior-ity in tlie Cmirt of Appeal was strongl^r in favour of 
the proposition that fixed capita! lost iii one year need not he 
made good in subsequent years before a dividend Avas declared 
out of tho profits (i.e. the excess of current i-eceipts over current 
expenditure) of sucli subsequent years, ^ and fm'ther showed that 
in some cases, at least, it was not essential to nialce pi'ovision 
for replacing wasting proj^erty ; Lindley, li. J., giving as an 
instance that although J>2.'),00() might have been spent in starting 
a newsj)a])er Avithout anything tangible to show for the expense, 
yet if the current })nsiiH*ss showed an annual pi’ofit dividends 
might be ])aidr^ But these cases laid down a contrarj^ rule where 
floating cajhtal (ie. caj)ital which Avas used u[> in the business, 
such as stock-in-trjule oi* raw material) Avas de])reciat.ed or lost^> 
in the year in respect of wliicdi diAnchmds wiM*t‘ ])nid or wer<3 ])r(>])()sed 
to be paid ; sucli deprecriation in Arabic being treated as a loss on 
rcA^'enue account and not on capital account. In the case of* the 
National Bank of Wales" the Court of Appeal lield that vvlieu once 
ca})ital (whether fixed or* floating) hn.d Ixmui lost in any manner it 
could not be that dividemds }mid in future years wore paid out of 
the lost capital, and it Avns thcj*efore not necessaiy to make the loss 
good before declaring dividends out of current profits. IV) this 
proposition the House of liOi’ds did not accede,^ and further threw 
doubt upon the ])r(>posit ion that if flxeil ca])it.f»l onl}’' had been 
lost dividends might st/ill be })aid ; but, holding that it was 


* Dent i'. Jjoiiilfiii ']’rain\Miv.s On, j IHSOJ Ifi D. ut piipo y.Al. I’lii.s uniHt 1)0 road lu 
the light of Die lat.ei enses ns to how liir it is neeessHrv" to iiuiko good lost capital, 
but it may safely be said the profits of tho your eamiot he ascortaiiied uiitd projier 
allowaiiee has been iimde tor tho year’s depreciation. 

Spanish rrospeetmir Co., [lOllJ J*(’h. V)2. 

J LllMll] App. Ca. 477. 

* bee V. NouchiUel As])liaUo Co., [1889] 41 (di. D. 1; A-erner v. General fiiveHtincnt 
Trust, [1804] 2 (’ll. 2;{0; r'lhher v. lllack and AAGiite I’ublishni^^ Co., [lOdl] 1 (!h. at page IMl. 

* bee V. Neuchatel Aspht^lte Co., [1880] 41 Ch. D. 1. 

® " I’erhaps the shortest way expressiiig the distinction is to say that fixed capital iiinjr 
V)e sunk and lost, and yet that tho excess of current ree.eipts over current paynienta may 
bo divided ; but that floating or eirculatmg capital iinist bo kept up, us otherwise it will 
enter into and form part of such e.xecss, in which case to divndc such excess without tlrst 
deducting tlie capital which forms jiart of it will lx* contrarj” to law” (A’crner v. General 
Investment Trust, [1894] 2 Ch. 2;f0, per bnidley, b. J., at page 200). 

7 [1800] 2 Ch. 020. 

® Dovey V. Cory, [1®^^^] Ajip. Ca. 477. 



DIVIDENDS. 


4b!i' 

not necessary for the decision before them, they laid down no 
clear rule. Far well, J., having Dovey v. Cory for his guidance, 
however, shortly aftei* wards decided that a realised loss arising 
from a surrender of leases and the pulling down of cottages, and also 
a general depreciation of assets appearing upon a now valuation, 
must be made good before any dividend could be paid out of jtho 
profits of later yearH,^ and threw doubt upon the proposition that 
it is not necessary to provide a fund for replacing wasting assets. 

The Court of Appeal, however, has held in 1918 that it is 
still bound by the decisions which preceded Dovey v. Cory, and 
that unless and until the House of Lords expressly overrules 
the earlier cases a company is not under any obligation to make 
good losses suffered in early years if the income of the current 
year exceeds the outgoings. ^ 

Depreciation of capital assets, such as buildings and fixed 
plant, must be taken into account before arriving at the profits 
of the year, and accordingly if the Ai-ticles declare that dividends 
shall only be payable out of profits no dividend can be paid until 
such depreciation has been allowed.^ This does not conflict with 
the rule in Lee v. Nouchatel Asphalte Co. cited above, for it 
was there pointed out that to say dividends must not be paid 
out ^ of capital is not the same as to say that they can only be 
paid out of profits. 

Without furthei* guidance from the Courts it is impossible to 
state any general propositions upon thi.s point with certainty, but 
the following rules are suggested for the guidance of directors: — 
(a) When capital has been lost, then, even tbougli neither the 
Act 1101 ' the Articles may impose a fetter on the payment 
of dividends, they must not be paid before the loss has 
been made good if the circumstances aj’O such that no 
lioiiest and reasonable man (d‘ business ecuhl consider 
such a course eommercialJy sound. Regard must be had 
to the nature of the business and the amount of the 
loss.*' A bona fide valuation showing an appreciation in 
the value of capital assets iniglit be a justification from 
a commercial point of view.'*' 

(/>) Attention should be ])aid to the Articles, which sometimes 
limit the fund available for dividend. / 

(c) Subject to the principle stated in pai^agraph («), losses 
of capital, whether circulating or fixed, in j)ast years 

^ Bond V. UaiTOw Ilipmatite Sfcoel Co., [1902] 1 Uh. 353 ; but sco tho comumnt of 
Hcrulton, L. J., in tho case citod in the next note at pugen 207-H. 

’Ammonia Soda Co. r. Chamberlain, flOlHj 1 Ch. 2GC. 

3 Dent V. London Tramways Co., [1880] 16 Ch. I). 364 ; Thomns v. Crabtree, [1912] 106 L, T. 40. 

* Ammonia Soda Co., nHjtra, and Stapley v. Head Brothoris, ri024i] 1 Ch. 1. 
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can be ic^norcd for the purposes of a subsequent year 
in -vvliich profits liave been made and are ])roi>osed to be 
distributed. (It is submitted, however, tliat as a general 
!’ule it would not be commeroially sound to ignore a 
loss on cii’culating capital.) 

{( 1 ) A loss of fixed cji])ital in a year in which profits have 
bt^en made may be ignored, and dividends may be declared 
and j)aid for tliat year out of those profits ; but a loss 
of cii*(Milating capital in such year cannot be ignored, 
bocaiise to do so would be to declare and jiay dividends 
out of gross protits. 

(r) Every conqiany should, as far as possible, provide for 
unexpected losses by creating a reserve fund. 

(/) Provision should be made out of jirofits for replacing 
dejireciatioTi or wasting ])roperty, such provision being 
measured by the length of time during which the projierty 
may reasonably bo expected to last; and in like manner 
sums should he set fiside to allow for debts proving bad. 
Deiireciation charged in the acicoiints but which has not 
in fact occuri'cd may be written back.^ 

(^) Accidents such as ordinarily occur should be made tlio 
subject of insurance, tlie premiums being paid out of 
profits, or a sum carried to an insurance fund. 

(A) Tf the loss is large, so that it cannot lie made good out of 
])r()f]ts within a reasonable period, the capital shouhl be 
reduced witli the sanction of the Court. 

It has been suggested that the proper method of fiscertaining 
the profits of the year is to value the assets of the company and 
its liabilities, including the liability to the shareholders for capital 
subscribed, and that the excess of assets over liabilities is the 
measure of the jmofits.- This rule is convenient in some cases, and 
where it a[)])lies is a very safe method; hut it certainly is not 
the essential test, a.s will be seen from the cases cited above. ^ 
The fact is that in most cases capital account and revenue account 
arc distinct, and that, although a certain number of cross entries 
are necessary, the fwo accounts .sliould be kept quite separate.'^ 
This will avoid a difficulty which is almost insuperable when the 
two accounts are mixed — viz., the valuation of the assets in which 

* Ammonia Soila Co , []9l8j 1 CIi. 2({0, iinrt Stnploy a. Rend UrotherH, ri92l'] 1 Cli. 1. 

2 There is a full discussion of what axe profits in Spanish Prospectinp Co., [191 J] 

1 Ch. 92, where the methods of valuation and the practice of comiianies in this respect are 
considered. 

* See also Mills v. Northern Railway of Buenos Ayres, [1870j 6 Gh. 621,631. 

* Bolton V. Natal Land Co., [1892) 2 Ch. 124; Verner v. Ccnoral Investnient Trust, [1894] 

2 Ch. 239. 
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the capital is invested. Suppose a company has a portion of its 
capital invested permanently in factories, warehouses, and office 
buildings : the value of these may rise or fall according to the 
condition of the real estate market, the price of materials, or the 
comparative popularity of the sites they occupy. But it would be 
veiy inconvenient if each yeai* valuers had to determine the figure 
to represent these assets, and if when real estate was rising in 
value a profit was shown, and when falling a loss declared. Or, 
again, when a life assurance office has, perhaps, several millions 
of pounds invested in marketable securities, it would be disastrous 
if the time of valuing them fell at a moment of depression on the 
Stock Exchange, a great loss accordingly having to be declared 
in comparing the value of the assets with their value in the 
previous year. 

With regard to trust companies, it was decided that where 
the company’s business is to hold investments, the directors may 
divide any surplus income after paying expenses, even though the 
cajiital value of the investments is gi'eatly reduced ; but where the 
business is to deal in and turn over stocks, shai'os, &c., the fall in 
value of those in the company’s name is ])art of the loss on the 
year’s trading, and must be allowed for before a dividend is 
declared.^ This is in fact the distinction between fixed and 
floating capital referred to above ; but if the loss is irretrievable 
{e.g. ^ome of the iti vestments have been sold at less than cost) 
it is no longer safe to rely upon the authority. Jf a company 
sells its business for more than its whole nominal ca])ital, it may 
treat the surplus as profit, and divide it by way of dividends 
or bonus among its members”; and if a company has made 
good the de})reciation of its capital out of ])rofits, it may, on the 
capital rising in value, restore the amount taken freun income.^ 
But a realised accretion to tlie value of one item of the capital 
assets cannot be deemed to be profit without I'cference to the 
result of the whole account fairly taken. On this ju’inciple it 
luis been held tluit where a company foiuricd on f.be trust ])nnciple 
(/*.c. keo[)iTig capital and revenne acicounts distimtt) nuidc a ])T‘ofit 
by redeeming debentures at less than ])ar, it could not divide 
this profit without imiking good a, loss on capif-al ac(*onnt. “ Profit 
foi* this pni'pose ” (/.c. for division) “ is not constituted by one 
individual gain, but by a surplus of gains of all kinds over 
losses of all kinds during some definite ])eriod T am 

‘ Vemur v General Investment Trust, [1894] 2 Oh. 239. 

“Lubbock V. llritish Bank of South America, [1892J 2 Oh. 198, ni which case tlio 
principles of keeping accounts are discussed. 

“ Bishop V. Smyrna and Cassaba Railway No, 2, [1895] 2 Ch. 60C. 

* Foster r. New Trinidad Lake Asphalt Co., [1901] 1 Oh. 208. 
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clear that the gain involved in the reduction of the liability on 
the debenture stock was a gain in respecit of capital or on capital 
account.”^ On the other hand where a railway company’s capital 
was said to ho lost, but it was entitled to an annuity for the use 
of the railway terminable in a few years, it was held that it 
might distribute tlie annuity in dividends without making pi’ovision 
for replacing the lost capital.- Where sufficient assets would he 
left to answer the paid-up capital, a realised profif. on capital 
assets can he divided, unless forbidden by the constitution of the 
company. In this res])ef!t a company to which the Companies 
Clauses Consolidation Acts apply is in the same position.*^ 

Tf the Articles are silent as to the distribution of profit, or 
declare that it shall be divided among the shareholders “in 
proportion to their shares” (as is done in Clause 72 of the 
original Table A), the division must he made, not according to 
the amount paid up on the shares, hut to the nominal amount 
of the shares, so that a shareholder wliosc shares are fully ]>aid 
up gets no more per share than one whose shares are only partly 
paid up."^ J3ut if one series of sliarcs were nominally £50, and 
another nominally £10, the holders of the former would he 
entitled to five times as much as tlie Ijolders of the hitler, 
whatever amount might be paid up on them I'espoc.ti vely. ^fhe 
new Table A, and most special Articles, pi'ovide for divifk-Uids 
being j)aid in proportion to the amount paid up, and in, such 
a case the above rule does not apply. 

As between the holders of preference and of ordinary shares 
the Articles ought carefully to prescribe tlio riglits of each class, 
for it is entirely a inaiter of agreement how far the Foimier ai*e 
to be preferred. Tn particular, it is most important to state 
whether the preference dividend is to 1)0 “ cumulative.” If ihei’t' 
are no words to restrict the I’ights of preference shareliohlers to 
the current year, they arc entitled to liave deficiencies of previous 
years made up snhsequently.^’ Hut if the words are, “ The ])rolits 
of each year shall he applied, first, in paying a dividend on 
the preference shares; secondly, the balance shall be applied in 
paying to the ordinary .shareholders,” &c., or “The yearly profits 
shall he fippliod fiT'st in payment of the preferenee dividend, jukI, 

* Wall V, Lniidoii & I’roviudal 'I’ru.st, per Voimger, .1., [ 1 Ch. lo : pf r Sarpint, .T,, 

ri930 1 2 Ch. 582. 

* Lawronoo i\ WcrI SoiTicvsot Minernl Railway, [191S] 2 (Jli, 250. 

® Cross V. Imperial ( ’oiiti uoutal Gas Association, 2 Ch. 563. 

*Oakbarik Oil Co. v. Crum, [1883 ) 8 App. Ca. 65. 

^ See The Coinpunios (Consulidatiou) Act, 1008, Section 30, Rub-section 3, which 
authorises the payment of dividend in proportion to the amount paid up. 

« Webb V. Karlo, [1876J 20 E(|. 656; Fosters. Coles and M. R. Foster & Sons, [1006] 
W. N. 107, 22 T. L. R. 656; Henry v. Great Northern Railway, [1867] I l)o G. & J. 04^; and see 
page 30, iHpra. 
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subject thereto, shall be distributed among the holders of ordinary 
shares/' the preference sliares, if not paid in full in any year, 
would have no claim in subsequent years. ^ 

Where the dividends on the preference shares depend on the 
profits of each year, the question as to what expenses should be 
treated as payable out of income becomes of great importance. 
Amounts necessai*y for renewing or replacing wasting ])roperty 
ought to be spread over a series of years, and not all charged to 
revenue account in one year; but they should not fall on capital.- 
An excessive (juantity of stores should not be purchased out of 
revenue in one year; but it does not follow that any excess of 
stores at the end of tlie year over stock at the beginning of the 
year should be treated as profit and divided.*'' Interest paid on 
bori'owed moneys during the construction of permanent works 
may be treated as part of the cost of consfruction and debited 
to capital.* The business must be carried on fairly, witli regard 
to the interests of all parties and not manipulated for the 
benefit of any one class. ** 

8oiriotiines, either for the purpose of computing interest on a 
class of shar<‘s, or for fixing the remuneration of a manager or 
director entitled to a share of profits, the question is raised as 
to income tax. 'JMie rule i.s that this tax is a part of tlio profits 
of Mie business, and no deduction can be made for it in airiving 
at wJiat are tlie net profits of the year; but fi'orn a fixed dividend 
the tax is deducted before ])ayment, ejj. if a class of shares is 
entitletl to a dividend of tnu jier cent, this divitlend is subject 
to deduction of incsome tax ^ ; if a manager is to bo paid a jiroportion 
of the net jii’ofits be will receive his share of the full profits without 
deduction l)y the company of the income tax it has to pay ; but 
will bo liable to tlie (b'ovvn foi* payment of the tax on his own 
income"; excess ])rolits duty, on the other hand, must bo deducted 
beforc5 axTiviug at the amount of the profils of whieli he is to 
receive a proportion.*^ 

It should bo noted that warrants or clieiiues or other orders 
issued in payment of dividends or interest by a company must 
have annexed, or be accompanied by, a statement of the gi’oss 
amount, the rate and amount of the income tax appj' 0 ])riate thereto, 
and the net amount paid (Finance Act, 1{124, Section 3.S, Sub- 
section 1). A company wbicli fails to comply with this requirement 

' Btapltss V. Kastman Co., flHOUJ 3 Ch. 303; Adair o. Old Bushmills Distillery, [1908] 
W. N. 3t. -Dent w. Londoii Tramways Co., 1 1880) 10 Ch. D. 344. 

'‘’Jamaica Railway Co. v, AMorney-Genfaral of Jamaica, [1803] App. I'li. 137, 

♦Hinds i'. Biioiios Ayres Grand National Tramways, [1900) 2 Ch. Gri4. 

* Jamaica Railway Co. v. Attorrioj'-General of Jamaica, [1893] App. ('a. 127 ; and see note 
ffupra. • Attorney General v. Ashton Gas Co., [lOOtJ 3 Ch. 021 ; [ UKKl J App. (Ja. 10, 

"> Johnston v. Cheatorffato Hat Co., [1916J 3 Cli. 338. 

Patent Castings Syndicate v. Etherington, [1010] 2 Ch. 2r>4. 
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incurs a penalty of £10 for each offence, Lut b (3 that the aggregate 
amount of penalties in respect of any one distribution of dividends 
or interest shall not exceed £100 (Sub-section 2). 

The holders of preference shares cannot prevent the company 
setting aside profits earned in any year to make good losses in 
previous years if good faith is observed. Their right to dividend 
is, in the absence of express bargain to the contrary, subject to the 
directors’ right to carry sums to reserve.^ But where debentures 
are issued with interest payable only out of profits the whole of 
the profits must be applied for this purpose.” 

As to other rights of holders of preference shares to dividend 
see page 27, supra. 

The Articles fi'equently declare that “the jirofits available for 
dividends ” shall be applied in a certain order. These words mean 
the profits after making proper reserves and ayip lying for other 
purposes such sums as the directors may jiroperly so apply, and 
the holders of preference shares cannot compel a full division of 
the profits earned without regard to tlio proper provision of 
reserves and writing off for depreciation.*^ 

The Court will not compel a company to divide its profits up 
to the hilt. It is both lawful and proper to carry forward a 
portion of the yeai‘’s pi'ofits or jdace them in a resei'vo fund, even 
though the Articles contain no provision for So doing, unless tTiej*e 
is some provision directing the distribution of protits whif^h is 
inconsistent with placing them to res(‘rve (see page 414). 

The new Table A, and most special Articles, empower the 
directors to declare an interim dividend. Before doing this it is 
their duty to satisfy themselves that the profits are sufTiciont to 
justify the ])ay merit. 

Unless tlie Articles otherwise provide, dividends and bonuses 
are payable to those who are registered holders at the time of 
the declaration.*' As soon as a dividend is pi'opcj’ly declai'cd it is 
a debt payable to the ratiinbers, and if not paid within the 
period limited by the Statute of Limitations is irrecoverable^*; 
but, as money payable under the Articles of Association is a 


•Bond i'. Barrow ntmintito Steel Co., fllMlJJj I Ch. wlieio Farwell, J., also aaul 
the Court would be very reluctant to coiupcl diroctura to divide more tliaii they tliong'ht proper. 
But the directors must act fairly in the interests of all cliiHaes (Heury v. (ireat Northern 
Railway, [1H57J 1 De C. & J. at pa^o o:W), 

-Healop r. Central rnrufl;uay (•()., [lOlOj 5t Sol. J. 2114. 

s Fisher ». Black ami White I’ablishiiiK Co., [UKUJ 1 Cb. 175; mid compare (hichton’s 
Oil Co., [1001] 2 Ch. 184, rn>d2] 2 (^i. H(J. 

* Burland r. Farle, 1 1902] App. Ca. 05. 

5 Eastern Union Railway Co. v. Symoiids, [18C0] 5 Ex. 237; Taylor, Phillips & Rickard’s 
Case, flB97j 1 Ch. 307, 

•Severn and Wye Railway, 1.1890] 1 Ch. 659. Until declared, however, it cannot be 
enforced (Bond v. Barrow Hirrnatito Steel Co., [1902] 1 Ch. 36S). 
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specialty debt, the period of limitation is twenty years from the 
declaration of the dividend.^ In a liquidation such a debt, 
however, does not rank in competition with the amount due to 
other creditors (Section 123, Sub-section 1, vii.) ; but the declara- 
tion of an interim dividend does not necessarily create a debt, 
and the directors’ resolution to pay it may be rescinded.” 

Ilividends can only be paid in cash, unless there are words 
authorising payment by the issue of shares in the company fully 
or partly ])aid up, or the distribution among the members of 
assets (as, for instance, slnaros in other companies) in 8])ecic.^ 

Dividends are payable at the date when they are declared to 
be payable ; and if a transmission of interest has occurred “ all 
payments made by the name of dividend, bonus, or othei'wise out 
of the revenue of trading or other public companies,'^ divisible 
between all or any of the members of such respective companies, 
whether such payments shall be usually made or declared at any 
lixed times or otherwise, .... shall .... be deemed 
to have accunied by equal daily increment during and within the 
period for or in respect of which the same revenue shall be 
declared or expressed to be made,” and “ siiall be apportionable 
in respecjt of time accordingly.” ® When a holder of shares dies 
the dividends accruing are apportionable as at the date of his 
deatii, the portion up to that date forming part of his general 
estate, on wliich death duties are payable, and passing to the 
residuary legatee ; the balance of the current dividend going to 
the specific legatee (if any) of the shares, or, if they are not 
specifically bequeathed, forming part of the income of the estate®; 
and there is similar apportionment on the death of a tenant 
for life.7 As between a tenant for life and remainderman the 
question who is entitled to the dividend depends on the time 
and manner of its declaration, and not on the time when the 
profits were earned.^ liut a payment to shareholders out of 
revenue, to be apportionable, must be one which is declared 
or expressed to be made for a definite period, tliough it need 

^ ArtibiiiiB' Land and Mortgng’c Cor})oration, [IWi] 1 Uh. 7D6 ; Drogheda Steam racket Co., 
[1003) Ir. K. 612. 

2 Lagunaa Nitmto Co. v. Schroeder, [1901] 86 L. T, 22. 

* Wood V. Odeasa Waterworks Co., [1889] 42 Ch. D. 616; Iloole r. Grout Western Railway 
Co., [1868] 3 Ch. 202. 

* As to what are “public companies” see Jones r. Ogle, [1872] H Ch. 1(^2, end re Griffith, 
[1879] 12 Ch. T). 056. It was said that all companies registered under the Companies Acts 
are for this purpose public companies (“ Lindley on (’uinpunioH,” Sixth Kdition, page 643). 
Even “private companies’' qb defined by the Acts of 1908 and 1913 nre “])nbljc coinpaiiies” 
for the purpoHC of tlie AT»portioiiincnt Act (Theobald r. While, [1913] 1 (Hi 231). 

® Apportionment Act, 1870, Sections 2 and 6. 

fi fie Griffith, Carr r. Griffith, [1870] 12 Ch. D. 056; Pollock r. Pollock, ) 1874] 18 Eq. 320. 

7 fie Clive, [1874] 18 Eq. 213. 

*Bouch r, Sproule, [1887] 12 App. Ca. 386; Ai-mitago v. Garnett, [1803] 3 Ch, 337. 
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not be periodical in tlie sense that it is one usually made at 
recurring intervals. ^ As a rule both dividends and bonuses 
f^e income and go to the tenant for life ; but if the company 
has determined to capitalise the profits, this binds the share- 
holders, and in their hands the pi*ofits thus appropriated must be 
treated as capital.” The distribution of a reserve fund in the 
form of shares in anothei* company may be a division of income, 
even if made contemporaneously with a sale of the assets of the 
company, and a distribution of the proceeds as capital, provided 
that it appears that the company’s intention was not to capitalise 
the reserve ^ ; the matter is, however, not decided one way or the 
other by calling the distribution a dividend: it is necessary to 
see what is the real intention of the company.'^ Where a bonus 
is declared and a call of equal amount declared contenipoT*aneously 
the inference is tliat the company intends to capitalise profits to 
this extent.** If a winding up intervenes, all accumulated profits 
subsequently divided must be treated as part of the corpus of 
the trust estate,^ but the fact that profits liavo been carried to 
reserve does not affect their character while the company is a 
going concern. 7 Whether or not profits have been capitalised by 
the company is a question of fact in each case.*^ 

The provisions of the Apportionment Act ai'e not affected by 
a clause in the Articles of the company that dividends shall bo 
deemed to accrue on tlie day on which they are declared.'* * But, 
as companies usually have Articles of Association whereby they 
only recognise the executors or administrators of a deceased 
member, this provision is of practical impoi’tance only io the 
executors or administrators, for the company pays the whole of 
the dividend to them, and they divide it. For the purposes of 
death duties the apportionment has to be strictly made in regard 
to dividends paid after the death of the testator or intestate. Upon 
a sale of shares the dividend declared after the date of the contract 
for sale belongs to the purchaser of the shares, unless the contract 
otherwise provides, as by the sale being made ex 

1 Jowiti, in n‘f [1922J 2 Uli. 44i2. 

aSuffdeti r. Alhlniry, [IHOO] 46 Oh. D. 237; Klhs v. Jltvraeld, W. N. 81, W L. J. 

Ch. 488; Malam r. Hichens, L1H94J 3 Ch. 578; Boucli v. Bproulo, [18871 12 App. Ca. 385; 
Ogilvio «. Ogilvic, [1919] W. N, 32 ; Spoir, tu re, [1924] 1 Cli. 359. 

•Andrew v. Thomas, 11916] 2 Ch. 331. 

4 Per Cozens Hardy, M. U., { 1910 ] 2 Ch. at page 343. 

“ Hockin iJ. Hatton, [1017] 1 (9 j. 3.67. ^ Armitago v. Garnett, [1803] 3 Ch. 337. 

7 Andrew r. Thomas, [191GJ 2 Ch. 331; Bridgewater Navigation Co., [1891] 2 Ch. at 
page 327. 

•Jones V. Evans, [1013] I Ch. 23; Andrew v. Thomas, [1910] 2 Ch. 331, The Court 
has to ascertain the intention of the company, which will prevail oven though it cannot 
compel the shareholders to acquiesce, hut has to give them the option of taking cash or 
shares. Oppenheiiner v. Boatman, [1007 ] 1 Ch. .309. 

■0 Black V. Homersham, [1870] 4 Ex. D. 24. 
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It is not infrequent to provide by the contract with the 
vendor, or the contractor executing works for the company, that 
during construction he shall pay interest upon the capital of the 
company. It has never been held that this is illegal, but it is 
not an advisable course, as it is clear that the contractor can 
only afford to make this re])ayment by originally making an 
overcharge in the contract price, so that the transaction really 
amounts to the company handing the coTitractor a }>ortion of its 
capital to be rc})aid by him to tlie shareholdei's in the form of 
dividends, an arrangement wliich differs but little, if at all, from 
])aying dividends ont of ca]>ital. 

Wiicre, however, the vendor of a going concern, in order to show 
his confidence in it, guarantees a dividend for a cerlain number 
oF years, there can he no sound objection to sucli a course. The 
wording of such a guarantee must, how'evei“, be carefully considered. 

If the guarantee is given to the company the ainoimts payable 
will it seems form pai’t of the general assets of the company, 
and not be caj)ablc of division aniotig the ineinhei's, unless, 
including these sums, there is an ex(?ess of assets over liabilities, 
and this will also I)e tin* case if the purchase price has been 
increased to allow of the guarani co, so that it i*oally is paid 
by the company.^ If thti contract is made with the conqiary 
as trustee for the shareholders, and is hoiui fide, the amount 
may ..be distributed, even when thei-e is a delieiency of ]>rofits,* 
and the ci’editors have no iniej'ost in it, for it does not form 
])art of the asseis of Iho comjiany.’^ It is a question of 
intei’pi*elation in eaeh case whether the guarantee makes the 
sums received part, of the assets of the company or belongs to 
the moinhers.^ TJic c.onjpany nifiy for good consideration I'elease 
such a guarautco.''’ The closing of a portion of the business 
carried on at a loss does not relieve the guarantor.^' Whether 
the total discontinuance of business would do so will de])end 
upon wliether the agreement i.s to be construed to make this a 
condition. In the case of a contiact with the com])any as trustee 
foi* the members, primd facie the guarantee would continue. 

^riie interest upon debentures or on money paid up in advance of 
calls is a debt, and must be paid wbethei* there are profits or not. 7 

1 TiV Stuart’s Trusts, [ Jh7«] i Cli. Jl. 21a , Regent .Street Fur C’o. v. Dminaiv*^^, [ 1015] 1 Ch. 750. 

South lilauharrau Colliciy, ex purle ,r(?g<in, [1870J 12 Ch. J). 503, Gelhdcg Colliery, 
11878 ] 38 L. T. 440, Hiuhnrdson r. Ktighsh Spelter (’o., [1886] W. N. 31 j Stiirk r. Fife Coal 
Co., flHOO] 1 F. 1173. 

^ Wateiford Railway Co., [1880] 5 L. R. Ir. 102. 

♦South Lhiuharran Colliery, ex parte .Jegon, [1870] 12 Ch. D. 503. 

* ShelHold Nujkel Co. r. Unwin, ] 1877] 2 Q. 13. D. 214. 

0 Brown & C’o. v. Brown, [1877] 30 L. T. 272. 

" Lock V. Queensland Investment and Mortgage Co., [1890] Apj). Ca. 401. 
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The Articles usually provide that the company may retain 
,auy dividend against debts due from a member entitled to the 
dividend, and that dividends slnill not bear interest as against 
the comimny. The latter pi’ovision, however, seems unnecessary, 
as debts do not bear intei-est unless by agi-eement. It is also 
frequently provided that dividends unclaimed for three or five 
yeafs may be foi'feited for the benefit of the company ; but this 
provision should not be inserted if there is any likelihood of the 
company applying for an official quotation, as the Rules of the 
London Stock Lxcliange do not allow such an Article. Any such 
forfeiture must be curried out witli the utmost strictness. Wheio 
a company gave notice of the dividends declared to tlie first 
named of two j(»int liolders and continued to give tlie notice in 
that maiHKU- after knowledge of bis deatli, a forfeifurc of ilie 
dividends was lield to be in valid. ^ 

KksERVI'I FI/NJ). 

The Articles of Association almost invariably provide that 
a portion of the profits may be set aside, before any dividend is 
declared, to foi’in a reserve fund.- Soinetinics they pi'ovide 
that ^ fixed proportion shall be set aside, and often give special 
directions as to how the fund is to be invested. A coiiijiany piay, 
however, witliout any special authority contained in its Articles, 
carry profits to reserve, and either use the reserve in tlie business 
or invest it in sucli securities as the directors may think fit, there 
being no obligation to place the amount in “trustee seenrilies” 
or to use it in the business.’'^ Rut if the Ariieles expressly decjlare 
that fhe jii’ofits are to be a[)plied in certain proportions among 
the different classes of shareholders, and contain no I’efcreiice to 
a reserve fund, no part can be carried to reserve,^ and where they 
specify a particular melliod of pbuniig amounts to reserve, a share- 
holder can obtain a declaration that all fuitlier jirofits must be 
applied as directed by the Articles.-'' 

The amount carried to reserve may affect the respective rights 
of the [)referenc(5 and orilinary sbai*eliolders, partieuhwly in eases 
where tlie preference dividend is not cumulative. In such case, 
if the Articles authoi-ise the creation of a )*eseive fund, “it will be 
the duty of the directors to fix the amount of the fund to be 

’Ward r. Oubliii Noilh City !\liUniir Co., [IIIIHJ I. K. fi. 

* Seo Clause 99 of the new Table A, 

“Burlaml r. Earle, [ 1902 ] A]»p. Ca. nt 95. 

♦R. PateiMOU iSi Sotik Paterson (House of Lords), [lOlO] W. N. 352; [1917J S. C. 
(H. L,) 13. 

^Kvhiif? V. Israel & Oppenheiiner, Limited, [19lH] I Ch. lOl, 
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retained with reference to the general interest of all classes of 
shareholders, and not to favour any one class at the expense of 
the other.” ^ 

Sums are often set aside to represent depreciation of plant and 
buildings, and to provide for debts proving bad. Tin’s is in the 
natuj*e of a reserve fund ; but it is more usual to wi*ite the 
depreciation oif the book value of the })lant and buildings, and’ to 
keep the reserve for bad debts out of the balance slieet. How far 
this is legitimate depends on tbe facts of each case. If done in 
good faith and to a reasonable extent, the (h)u»*ts will not 
intei’fere, even at tlie instance of pi*efercnco sliareholders who get 
less than tlieir full dividend.^ 

It is very desirable tliat a reserve fund should be built up, 
a portion of the pr-ofits in each year not being disti'ibuted. The 
reserve fund may either be specially invested in stocks or funds, 
or shares of other companies, or it may be used in the general 
business of tlie eomjjan}^*^ If so used, it will aj)pear in tbe 
balance sheet on the ilebtor side, and the credit side will be 
increased b}' the assets which the fund has been used to 
])urehase. 

The reserve fund may be divided into various special poi’tions, 
and wlien very large profits have been made in one }ear it is 
convenient to make a special reserve for ecpialising dividends, the 
intontMUi ])eing to spread the distiibution of it ovei* several years. 
Sums may be taken from the reserve fund to make up losses 
or to pay dividends, even if it consists of premiums I’eceived on 
the issue of shares'^: iu fact, the reserve fund is iiiKli\ ided ])rofit, 
and may be treated as protit at the dis])osal of the com])nny, 
subject only to any restrictions which tbe Articles of Association 
may imjiose. 

If a reser\e fund conics to be divided, whether wliile the 
company is a going concei’ii or in lupiiilation, it remains profits,” 
and the members are entitled to share in it in accordance with 
their rights to the profits. Tims, if the Articles pro\ ide that 
the members shall he entitled to share in the jirolits in certain 
pj-oport ions, they will have the same rights in tin* disi lihiition 
of the reserve fund. (^msequenlly, if there is anything due to 
the preference shareholders in rcs])ect of past dividends their 
claim must first be satisfied^; but if the prefer6n(‘e share- 
holders have received their preferential dividend in full, the 

* Per Lord Cranworth in Henry o. (Ireat Northern Railvvny, 1 Le (i. A .1. at pii^o 638. 

-Bond f>. Barrow Hn’inatite C’o., [ltK>2j 1 Cii. 35M ; Ki«hcr v. Blafk and White 

PubliHhiug Co., [IWUl 1 Ch. 175; Burlaud r. Earle, [1M02J App. Ch. at pugo 96. 

^ Hoarc & Co., L1004J 2 Ch, 20H. 

* Biahop v. Smyrna and OaBsaba Railwaj^ [1806J 2 Ch. 205. 



M6 


THE ACCOUNTS OF A COMPANY. 


reserve fund will belong exclusively to the ordinary share- 
holders.^ On tlio other hand, if their respective rights do 
not arise till the declaration of a dividend and none has been 
declared, or till the profits have been made “available for dividend 
by some act of the directors which has become impossible owing to 
the liquidation, it appears that in a winding up any undivided 
profits will merge in the ordinary assets. ^ 

It was held that if the 3*eservc fund is used in the business 
of the company, and a loss arises on capital account, the loss 
must u])on a reduction of capital be apportioned rateably between 
capital and reserve ^ ; but the House of Lords having now held 
that ca])ital may be reduced without ])roving that it is lost, the 
above rule w’ould seem no longer to apply.'^ 

If a sum is taken from the reserve fund and paid by way of 
bonus to the shareholders, the company is oidy concerned to see 
that ihe ])ersons wdiose names ai*e on the Register of Members at 
the time get the bonus. When shares are settled, questions may 
arise between tenants for life and remaindermen ; but the company, 
which takes no notice of iiMists, is not concei*ned. 

Directors often desire to liave a “secj‘et reserve fuml ” on wdiich 
they can draw in case of an luiexpected loss without musing tlie 
di8Ci*edit attaching to di*awing upon the g(‘neral reserve fund. 
A resolution for CT’catiTig such a reserve and directing thijfJ; the 
auditors should not disclose any particulars to the shareholders 
was lield to he unobjeidiomiblo as to the first ])art, but nltia 
vir(^s so far as it foi-bade tbe auditors to disclose any matters 
wliicli ought to be contained in their r(‘port as required by The 
Companies Act, 1900, Section 2.‘1 (now replaced by Section IIS).^ 

Capitalisation of Pijofits. 

Ree(‘ntly if. lias been a very common jiracticc for conijianies 
which have huge undivided ])rofits to (‘onvcrt them into ca,])ital and 
divide among the members, in proportion to their rights, fully 
paid shares rojiresenting fhe increased cajiital. The jirocess is not 
a new one, it having come before the House of Lords in 1887 
upon a dispute between tenunt for life and remaindeniiaii, as to 
wlietlier the shares so I’eceived were income belonging to the 
former, oi* capital which must he retained by the trusfees for the 
beiietit of present and future beneficiaries. ITie House of Lords 
held that the (juestion depended upon the action and intention 

> Bndgt'wRter Nfivigutioii t’o., [1891] 1 Oh. 156, 2 Cl». 317. 

2 Crichton's Oil Co., [ 1001 | 2 Ch. 184, [1002] 2 Vh. 80. 

* Hoaro & ('o., |lt)041 2 Ch. 2(».S, 

*Poo1p f. National Batik of China, [1007] App. Ca. 220. 

® Newton r. Biriiiinghain Siiial] Arms Co., Ll®0C] 2 Ch. 378. 
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of the company, and that what it declared to be capital was capital 
as between the parties interested in the trust estate of which the 
shares foi'med partJ During the Great War very large profits 
were earned by many (Companies, and it became very common for 
large amounts of undivided profits to be capitalised and <listributed 
among the members in tlie form of fully pai<l bonus sliares. For 
some time the Oommissioners of Inland Hevenne made clainis that 
the shares so divided formed ])a.rt of the iiieome of the recipients, 
and alfliough it was admitted that income tax had already been 
paid by the companies, it was asserted that super tax Avas payable 
by tbe shareholders upon the face value of the shares they received. 
Though this claim was j)at forAvard at an eai’ly date it was 
generally resisted, and it became known that tlie (h^inmissioners 
for tbe Special Purposes of tbe Income 'I'ax Acts bad allowed 
npjieals against the assessments made for super tax under this 
head, and that no ap])cal to the Courts from their decision had 
been brought by the (commissioners of Inland Revenue; tbe 
number of eases in which profits Avere capitalised increased, ^nd 
in some of them millions of j)ounds ^^ere invohmd, so tliat the 
super tax jiayable, if rigidly claimed, would bo very large. In 
tlicse circumstnTiccs flic Ch'own determined to n])pea] to the King’s 
Hencli DiA^ision in two cases. In DIott’s case - the Articles contained 
a. jirbvisioji that any general meeting declaring a dividend might 
diroefr payment by the distiibntion of ])aid-up shares of tho 
(!Oin])any, and in GroeiiAvood's (‘ase*^ the Articles provided that 
the board rniglit fi’oin time to time carry the resei'vo fund or any 
])art of it to capital account and issue fully paid shai'es in i*espect 
thereof to the members, accoriling to their prioi’ities, in proportion 
to theii’ bohling. In lllott’s case a bonus at the rate of thirty- 
three and one third jier cent., free of iiic.ornc tax, was declared on 
the ordinary sliares for the year 1914, and satisfied by the 
distriljiition of M3, did unissued second prefcTence shares of one 
])ound cacli credited as fully paid, and a similar bonus Avas declared 
for the year 1915 and satisfied in like manner by the distribution 
of 50,000 unissued second preference shares credited as fully 
])aid. In Greenwood’s case a bonus of ,C25,286 wms satisfied in 
the year 1913 by the issue of 25,286 fully paid ordinary shares, 
and tlie allotment was made by the directors, wbo sent a notice 
to the shareholders stating that so many ordinary shares credited 
as fully paid had been allotted, for which the share certificate 


‘ Sproulo r. Houch, [1887J 12 Apj). Cii. 385. See p. 412, for other cases following 

thjs riiliJig. 

2 Inland Revenue Commissioners v. lilott, [1020] 1 K. B. 114. 

® Inland Revenue CommissioTicrs v. Greenwood, reiiorted together with Rlott’s case, [1920] 
1 K. R. 114, 

H-B. 
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was enclosed, and a similar procedure was adopted in each of the 
years 1914, 1915, 19T6, and 1917. On none of these occasions, 
either in Blott’s case or Greenwood’s case, were the sliarcholders 
given any option of taking the bonus in cash, nor were they 
required to make any application for the shares. »Tn Blott’s case 
an agreement avus made between the coni])any and a trustee for 
the shareholders that tlie shares should he ireated as fully paid 
up by the Ikuiiis. Rowlatt, J., held ^ that for the purposes of 
super tax the sliai*es allotted as above could not he treated as 
part of the total income of the respective shareholdej’s, as they 
wei'e, in fact, an addition t,o tlieir cajn'tal in the year in question, 
and this judgment was u])held hy the (Vmrt of Ay^peal ^ and by 
a majority in the House of Lords.- H lias been suggested that 
where no option is given to the shai-eholders to take the bonus 
in cash the shares are not fully paid as against the company ; 
but w^herc the Ai’ticles authorise the satisfaction of a. dividend oi* 
bonus in fully paid shares it seems that the declaration of the 
dividend or bonus makes the shaindiobhu- a crt'ditor of the com])any 
for the amount of Iiis pro])ortion,'^ and tliat the release of his claim 
against the com])any for this amount is a good and sufficient 
consideration oi* set oft so as to make the shares fully paid, even 
though the release is, undei* tlie Arthdes, eom]mls()ry. .It is usual 
in such cases to have an agi’eemeiit made between the c(nrt])any 
and a trust(‘e bn* the shareholders who rec(*ive tin? fully paid 
shares that Hioy shall he treated as tiilly ])aid, the bonus being 
applied for this pniqiosc, and this is a wise* course to ])ursue althoiig-h 
it is doubtful ■whether it is necessary. 

The transaction can only lx* carried out where the Articles 
authorise the satisfactiou of a dividcn<l or h<mns by the issue of 
fully paid shares, or declare that tlio directors may apply any 

such dividend or bonus in j)aying Uf) an (‘(|uivaleut amount of 

unissued shares, otherwise any shareholder can insist on receiving 
the amount falling to him ir« casli,'*^ in which ease, no doubt, the 
amount })aid Avonld liave to be counted in assessing the shareholder 
for super tax. On a winding up, however, undivided ])rofits of 
past years and of the year In which the winding uj) ucenrs cease 

to be profits and become assets. No sn})er tax is payable by 

shareholders upon the sums they receive under a distribution of 
assets in a winding np.''* 

J [1020J 1 K. li. 114. 

2 [1031] 2 App. Ca. 171. 

• Severn & Wye Railway t'o,, [1B90] 1 Ch. 559 

*Hoole V. Great Western Railway Co., [1868] 3 C.’li. 202; Wood r. Odessa Waterworks 
Co., [1889] 42 Ch. 1). 046. 

* Inland Revenue ComujiBsioners r, Burrell, ( 1923] 2 K. B. 478. 
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Examination op Affairs by Inspectors. 

Tlie Board of Trade may, u]:)on application, appoint inspectors 
to examine into tlie affairs of a company (Section 109),^ subject 
to the following conditions: — 

1. In the case of a banking company having a capital divided 

into shares, upon the application of members holding not 
less than one third of the shares for tlio time being issued. 

2. In the case of any other coinpaiiy liaving a capital divided 

into shares, upon the a])]>lic.ation of members liolding not less 
than one tenth ^ of the shares for the time being issued. 

.‘b In the case of a coin])any not having a cajiital divided 
into shares, upon the ap])lication of not less than one fifth 
of the whole number of ]>orsons foi* the time being entered 
as members. 

The ap])licants must he able to furnish the Board of Trade 
with such evidence as may be necessary to satisfy it that there 
is suflicient i*eason foi* ro(pn‘ring an ('xamination, and that they 
are not actuated by any malicious motive in instituting the same. 
Tl»e Board of Tj-ade may also re(|uii*e (lie aj)})li(aints to give 
security for the j)ayment of all the costs of the examination 
before* a{)j)ointing inspectors. 

An ’ins})ecior may examine upon oath any oflicei* or agent of the 
company in relation to its business, and he may requii'e the 
production of any hook oi* document relating to tiie business of 
the eoni])auy, or may put any question relating to the company’s 
affaii’s. Under Section 109, Sub-section 5, any ollicor who lefuses 
to produce any hook or document, or to answer any question, will 
be liable to a yienalty of live pounds for each offence.'^ 

The company itself may by special resolution appoint inspectors 
without reference to the Board of Trade, and those inspectors wdll 
have the same powers and duties as those appointed by the 
Board, except that the}^ must report as the company shall direct, 
instead of to the Board of Trade (Section 110). 

The i*e[K)rt of the inspectors is evidence of tlieir opinion in 
relation to any matter contained in the report (Section 111), hut 
of course it is not eviilence of the facts. 

‘ Appljcationw under tins Boction are infrequent. IJurin«- 1922 six aiiplicatioim were 
made, of which Mirce were withdrawn, one was J*ehi8c<l, and in the other two canoH the 
coinpanios w^ent into luiuidation. During 1923 eight applications were made, four were 
withdrawn and four refused. 

’Altered from one fifth by the Act of 1907, Section 44. 

’ The High Court will not grant a prohibition against tlie holding of such an 
examination (Orosvenor Hotel Co., [1807] 70 L. T. 337). 

27 * 
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CHAPTER VI. 

AliTKRATTONS OF CAPITAL. 

A COMi*ANY may make alterations in its capital in various ways : — 

1. It may increase its capital. 

2. It may I’etliice its capital. 

3. It may enforce forfeitures of shares, and, under certain 

conditions, accept surrenders. 

4. It may consolidate its shai'es into shares of larfrer ainonnt, 

and convert its paid-up shares into stock, and subsequently 
reconvert the stock into shares. 

5. It may subdivide its shares. 

But these alterations can only he made within certain limits, and 
each transaction will be considered separately. 

1. 1n( REASK OK (^AFMTAI.. 

In considering au increase of capital the “ ca])ital ” of the 
company is the nominal ca])ital authorised by the Memorandum 
of Association, and inusl iiot be confu.sed with the issued capital 
or the paid-up capital. Fot* instance, to make a further is^ue of 
shares already" authoi'ised, or to make a call upon the . shares 
already issued, would increase the issued share* capital or tlie 
paid-uj) capital respectively, but neither proceeding would be 
such an inci'case of capital as to fall within the provisions of 
the Acts as described iiereafter. On the other hand, to cancel 
unissued cajiital would not reduce either the issued oi- the ])aid-up 
capital, but it would iione the less bo a reduct ion of ca])ilal, 
and accoi-dingly, until expressly allowed by the Act of 1877, it 
required the sanction of the Court. But in dealing with other 
reductions of ca])ital the mattei* involved is often the issued 
capital or tlie paid-up cajiital — as, for instance, when sums paid 
up are retui-ned to the members subject to I’ecall, thereby reducing 
the paid-uj) cajiital; or a ’surrender of shares is sanctioned, thus 
reducing the issued cajiital; but in neither case affecting the 
nominal or authoi-ised capital. 

A Comjiany Limited by Shares may, if autlioriscd by its 
Articles, inciease its share cajiitfil by the issue of new shai-es of 
such amount as it thinks expedient. A Comjiany Limited by' 
Guarantee having a shai-e capital, if registered since the 
31st December, 1900, may, if authorised by its Articles, increase 
or reduce its share capital in the same mannei* and subject to 
the same conditions as a Company Limited by Shares (Section 56). 
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INCREASE or CAPITAL. 

Guarantee Companies registered before ihe 1st January, 1901, 
can increase their caj)ital by a special resolution altering tbeir 
Articles of Association. 

Wliei^e a company bad not power increase its capital it 
was held in the Court of Appeal that a single special resolution 
purporting to make the increase sufficed, foi* this in substaijce 
effected the alteration of the Articles so as to authorise the 
increase^; hut in the case of a reduction of cai»ital it is necessary 
that tliere should first be an alteration of the Articles giving 
tlic necessary powcu* and a subsequent special resolution effecting 
the reduction.^ 

Where a compjiny has power in its Articles 1o increase 
its capital without a special or extraordinary resolution it is 
unnecessary to do more than pass an oi’dinajy I'csoliition, or 
the company may conler on its directors the })owcr to make 
the increase*^; hut iii any case notice must he given to the 
[icgisti’ar of Conipuines w'itliin fifteen da\s after the date 
of ])assiiig tlie resolution or confirming the sj)ecial resolution 
for the increase (Section 44). 'Die ])onalty for neglect is 
five pounds for every day during whiclj the neglect continues, 
and every dii’ectoi* or manager who knowingl> and wilfully 
authorises or permits the d^dauit is alike liable (Section 44, 
Sub-section 2) ; and five }»er cent, inten'st is ]>ay{ible on the 
ninourff of the duty (Revenue Act, 19().‘>, Section 5). It should 
1)0 borne in mind that this notice of iiuTcase iji ihe nominal 
capital is to he registered within the time mentioned above— not 
deferred until the sliares are actually taken ii]). If the company 
by resolution authorises tlie directors to incivasc Ihe capital to 
a named amount, the duty is ])ayahle as at the date of and to 
the amount specified in the eompany ^ resolution, and does not 
depend on the exercise by the directoi'.s of Ihe autliori ty given to 
them.^ I’he notice of increase must he given on tlie ])rescribed 
form, impressed witl» a fee stamp i-egulated by the anioimt of 
the nominal increase and with a fi\ e-sliilling registration stamp, 
and he filed with the Rcgisti-ar. The l eturn to l>e made on each 
allotment (Section 8S) is in addition to this notice. 

Jlesidos the Noti(*e of Increase of Capital, a Stutemont of 
Increase of the Nominal ('ajutal has also to he registered, vvliich 


* CampbeirH (Vino, nippislo.v'H Chmo, [187^1 J) Cli. 1. 

= Patent Invert Suftar Co., 1 31 Cli. 1). KHJ; see vago 

» JVr Kve, J., m Mobole.y r. Koffyfonleiu Mmeb, tiaioj 2 t’h. 3H2, but tins Uues not 
authunsc tUe ibbiio of svtel» shares if other Articles re«|Uiro the Raiietioii of the company in 
general meeting to such issue A. aurt II. b. in same case) , KolTyttmtcin Mines 

V. Moseley I Oil] 1 b'h. 72; and [1911] A. C. 409, in which the decision of Kve, J., es above, 
was not diH))utcd. 

* Attoniey-General r. Anglo-Argentine Tramways, [1909J I K. B. 077. 
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must first be impressed witli a duty stamp at the rate of one 
pound per cent, on the nominal amount of the increase, in 
accordance with Section 112 of Tlie Stamp Act, 1891, as amended 
by Section 7 of Tlie Finance Act, 1899, and Section 39 of 
The Finance Acf, 1920. 

, Many irreonlarities lisive fj‘om time to time occuri’ed witli 
regard to the issue of additional capital, and a few remarks are 
necessary to wain companies against some of the dangers which 
surround tins question. 

it has been seen tliat if the Articdes authorise an increase of 
capital, it may be made without any s])ecial formality; but if the 
original Articles do not authorise such an increase they should 
first be altered by a sp(‘cial !*esolution, and then the increase can 
be made in accordance with the terms of the special resolution,^ 
but the operation is not invalid if the two acts are done by 
a single special resol ut ion. Until a few years ago the decisions 
of the (yV)urts W(M*e to the effect that if the original Memorandum 
or Articles did not autliorise the issue of preference shai'cs the 
Articles could not be so altered as to make the issue of preference 
shares possible, and the only manner of enabling such shares 
to be issued was to obtain f he consenf- of all the holders of the 
existing shares, or to wind up and reconstruct the company; 

but doubt was thrown on this view in the House of Lords, 

and fhe Coui*t of A])peal has now declared that unh^ss the 

Memorandum expressly states the rights of various classes of 
shareholders fhe eom])any can by special resolution take ]>owei 
to issue ])refei'euee sliai*cs.‘’ 

For some yeai'S when fresh cajdfal was jccjuired foi‘ a (loiiipany 
whose affairs were not in a flourishing condifion it was vei'v 
common fo issue new shaivs at a discount : that is to say, a 
share credited as fully ])aid was issued in consideration of the 
payment of a less sum than the nominal amount of the share. 
It has, howevcj’, been decided by the House of Lords that, this 
cannot be done, and a shareholdei’ taking shares upon tljose 
terms is, in the event (>f a winding up, liable to ])ay the balance 
unpaid, notwithstanding ati}^ contract made with the company, 

and even if the contract has been filed with tlie Registrar of 
Coniiianies ^ ; and it was decided by the House of Lords (Lord 

^ Patent In\pi't Sajnir Co., iJHHdJ Cl». D. ItMi. 

-Campbell’s CaHc, [187.'ll U Cli. I. 

* Hutton f. ScHi-boioiiKli Cliff llotol Co., Ll»«5i 2 Dr. & Sm. 61-1, G N. K. 10. 

* British and American Trustee Corpomtioii r. Cooper, [iHtn] App. C’a. 41G. 

® Andrews v. Gas Meter Co., [1H97] 1 Ch. 301. 

•Ooreffuni Gold Mminif Co. v. Hopor, [18U2J App. Ca. 125; ex parte Sandys, flSSOj 
42 Oh. D. 98. 
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Hei'schell dissetitiiig) tliat rails on such shares should be made 
in a windiiifj up for the benefit of contributories as well as 
creditors. Under the Act a company is able, on making’ a public 
issue of its shares, to pay a commission if tlic Articles authorise 
it; and vvdiere a company is in difficulties it can, by fixing this 
commission at a Inrge amount, say live or ten sbillings in the 
pound, produce an effect similar to issuing its sbai-es at a discoYint. 

Except in the case of a commission aniliorised by tlu? Act, an 
issue by a coin])aiiy of bonus shares to subsei’ibers or others is 
equivalent to issuing sliares at a discount, and the recipients will 
be liable to pay the vvlK)le jimount in cash - ; but an attempted 
issue of stock as a bonus willioiit first issuing shares and then 
coiiviM’la'ng them will not create any Jial)ility, for it cannot be said 
that tlie holders ever agreed to take any shares; the whole of 
such transac.tion is a nullity.'"' If bonds arc eni/itled to a bonus 
or iritei'cst only out of ])rofits, it is unlawful when there arc no 
profits to satisfy this bonus or interest by the issue of shares, for 
there is no valuable consideration foi* such issue. If on an issue 
of fully jaiid sbar(‘s the consi<leratiori giveui is illusory, or ])crinits 
an obvious money measure to be made, sll()\^ing tb.at a discount 
has been tillowed, no conti’act will protect the holders; but, except 
in such a case, the (Jourt will not iiKpiirc as to wluit is tiu- real 
vahffi of the considei-at ion.” if n endors or others who have a large 
nuniboi' of fully ])aid shares agi'cc to give them to subscribers 
foi* debentures or new shares no objection can be taken, unless 
these shares have in reality been added to the j)urcbase price, 
and Ibis is only an indirect way of the company paying a 
eommissi(m. If thej'o is a re-arrangement of (;a])ita,l, and the 
vendor surrenders liis shares to the com pan}', by wliom they are 
afterwjirds issued as fully paid bonus sliares to the subscribers 
for otliei* shares, those subscribers will be liable^ to pay up tlie 
amount.^' 

Sliai-es Jiiay, however, be offered at a, [)remiiim, which sliould 
be carried to the credit of the reserve fund, although there is 
no absolute rule that tin's sliould be th>ne. 

It is not uncommon, when an additional issue of sliares is made, 
to secure tlie success of the issue by getting it “ underwritten.” 
This is legal (see pages 158 to 164^ supn^). 

> Woltoii i'. SHffery, ( IH»7J Aiip. C^a. 2»U , Wc.viiioiit.li aiul Channel Isliinds Steam 
Packet Co., [1HSHJ 1 Ch, (J«. 

2Wclton V. Saffery, l ist)?] Ajip. Ca. 29tl. 

•‘‘Home and Foreign IiivestTnont Co., 1 1012^ 1 Ch. 72. 

♦Bury V. Famatina Corporation, [1910 J App. Ca. -IHi 

^ lie Theatrical Tniht, [ISO.'j] 1 (Ui. 771 ; re K. J. [1897] 1 Ch. 79(i. 

Ames’s fJase, [1890] W. N. 7‘.l. 
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When the Articles of Association provide that the new shares 
shall first be offered to the existing shareholders, this must be 
done before offering them to the public, and a reasonable time 
must be allowed for them to accept or reject the offer. 

* 2. Reduction of CAi'iTAii. 

As has been before observed, cases of companies wishing to 
reduce tlieii* capital are nimdi more frequent than might bo 
supposed. 'J'here was no provision in the Act of 1862 whei'eby 
a reduction of the capital of a (himpaiiy Limited by Shares could 
be effected. That defect was i*omedicd by tlie Com])anie8 Acts, 
1867, 1877, and 1880, tlio provisions whereof arc now i*epeated in 
Sections 46 to 55 of 1908. 

By Section 46 (Sub-section 1) a Company Limited by Shares 
(and by Section «56 a Company liirnited by Guarantee having a 
share capital j*egislered on oi‘ after tJie 1st January, 1901) may, 
if authorised by its Articles, by special resolution, subject to 
eontirmation of the ('ourt, reduce its share capital ‘‘in any w^ay.” 
These words “ in any way” give the effect of the decision of the 
House of Loj’ds on tlie earlier Acts,^ but Section 46 gives also 
special instances, ])roviding exju'essly that it may — 

(a) Extinguish or I’cduco the liability on any of its shares 
ill resjiect of sliai'e cajiital not ])aid up; or * 

(h) Either with or without extinguishing or i*educing liarbility 
on any of ils shares, cancel any paid-up share capital 
which is lost or iinrepi’esented by available assets ; or 
(c) Either with or without extinguishing or reducing liability 
on any of its shares, ])ay off* any paid-up share capital 
which is in excess of the company’s wants." 

TJiis is in addition to the power, undej* Section 41, ta cancel 
shares which at the date of the passing of the resolution have 
not been taken or agreed to be taken by any person, and diminisli 
the amount of share caj)ital to that extent, and the power, 
under Section 40, to i*eturn accumulated jirotits to tlie shareholders 
in reduction of the jiaid-up capital, but imu’easing the unpaid 
capital to an equal amount --an operation j*arely effected." This 

^ Poole V. Nutioiml Unuk of ('hiiia, 1 UM)7J App. (’ii. 229. 

5 This includes (iapital Avhicli can only be called up in case ot a liquidation (Midland 
Railway tJamaire Co., [1907] W. N, 175). The jiuiition must state und iillidiivitB verify the 
fact that the amount to he returned is in excess of the compnuy’w wHiitw {rr Tunipaca 
& Tocopilla Nitrate (Jo., [1917] W. N. a5(;). 

® A case occurred in 1910 where, there beini? sonic shares fully jmid and some partly 
a portion of the accumulated profits \mis returned to the fully paid shareholders only, so as 
to make all Hhares paid up to the saino extent. As the company ])uid lar^^e liivideuds, some 
of the fully jiaid shareholders sought an injunction, hut failed, HAVinfen Eady, J., holding 
that there was no irregularity and the (^ourt had no control over the transaction (Noale r. City 
of Birniinglmm Tramways, [1010] W. N. 175). 
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last-mentioned rddiiotion requires a special resohitiou before it 
is adopted, and if none is passed, or only a retrospective resolu- 
tion, the payments will be held to be dividends out of profits, and 
there will be no reduction of capital d 

It will be observed that the word ca])itar’ undo]* the above 
provisions is used in three different senses : sonietinies tlie nominal 
capital is rediu^ed, but not the issued or ])aid-up capital; some- 
times the issued (lapital is rtMluced but not tlie nominal ca])ital ; and 
sometimes the ])aid-up capital is reduced (dthcr >vith or without 
a corrcsi>ondiiig reduction in the nomituil capital, or the reduction 
may affect equally the nominal, tlie issued, and the ])aid-iip capital. 

A rediKjtioii of capital may, with the sanction of the Court, 
be effected in any maniun*, even thoufi^h it involve doing things 
which without such sanction are entirely foi'biddeii, such as the 
purchase of the com])aiiy's sliares by itself or a i‘earrangeinent 
of tlie rights of the members,- or a subdivision of shares 
in whicdi tlie amount nnjiaid is not equally divided between 
the I’osulting shares*^; and the Act adopts the decision which 
establishes that, subject to the luglits expressly given by 
the Acts to creditoi's to object in cases of any diminution of 
liability in ]*espect of (capital or repayment to ineiubers, the 
(hiiirt has jurisdiction to sanction any I'cd action of capital, and 
will *do so if the scheme is fair as between the various classes 
of slmreholders.^ When the rights of credit oi“s do not intervene 
“the only (jnestioiis .... to be considered ai'e- (1) Ought 
tlie (Jourt to refuse its sanction to the I'eduction out of regard 
to tlie interests of those inernhers of the public wlio may be 
induced to take shares in the company ? and (2) Is the 
reduction fail* and cipiitable as between the diflerenl classes of 
s hare bald ej ‘s ” The jiirisdicfion of the ('om-t is not limited to 
tlie cases expressly mentioned in the sub-section above quoted, 
and although the company ought in its petition to show all the 
facts arid (urcu in stances of the case, such as whether or not the 
capital sought to he written off is lost or is unrepresented by 
available assets,® ibis is not a nei*essary condition for olitaining 
the sanction of the Cknirt, and the reduction may he affirmed 
even where there is no loss of capital, or there is a I’eserve fund 
of undivided proiits left subsisting, and available for ])ayment of 


I Whitwuiii r. I’ieiry, ^ 289. 

“British and Arnorican Tnisteo (.'orponitioii «. C’oupor, [1894] App. (>a. 1199; Credit 
Assurance and (luaranteo Cor|»(»7'Htum, [1992] 2 Ch. (191. 

3 Doloswcllu Rubber Estates, [1917 1 1 Ch. 213. 

* Poole V. National Bank of (’liina, [1997] App. (^a. 229, 

^ Fff Lonl Macua^bteii, [1997] App. (^a. at page 239. 

* Per Lord Parker in Caldwell r. (Uildwoll & Co., [1915] W. N. 79. 
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future dividends.* Wliere there is no unfairness to any class of 
sliareholders it is tlie policy of the Log-islature to entrust the 
prescribed majority of the shareholders with the decision whether 
the]’e should be a reduction of caj)ital, and, if so, how it should 
be carried into etTect.- A retui’n of capital to the shareholders 
has been sanct-ioned, and the capital i*educed, although a portion 
of the amount j^eliirned was to be at once boj’j*owed by the 
company from the shareholders on debentures'^; and this may 
be enforced f)n a reluctant minorily, even wliere the repayment 
is made to some onh" of the members, if the scheme is fair to all."^ 
But the Coiii-t will of course refuse to samjtion any reduction 
which works injustice to either the creditors or a minority of 
the members, and it is submitted that the company (‘annot obtain 
power to do anythiuL^ otherwise irregular by making it ])art of 
a scheme of reduction unless it is in I’eality in the nature of a 
reductuin of cajiital. It is sometimes ar/2fued that the cases cited 
in note" allow the C/ourt to rendei* valid any alteration of the 
rights of the members (r.f/. in regard to divideml or voting); 
but a comparison of the cases on riHluction will show that, 
except when the variation was only the direct i*esult of 
reducing (lajiital, the Articles have in eveiy case contained 
clauses allowing a majority to vary the rights of the I’espective 
classes of sliareholders. However, under Section 120, it liecius 
that a variation of tlie rights of various cliissos c*an, Avil»li the 
sanction of the (huirt, be effected oven when the Articles contain no 
power for the ])urpose (see pages 24 and 25, anpra)^ and it is now 
common for a j’ednction of cajiital to take' effect only if othei* 
arrangements var\ ing t-lu^ i*ights of tin* difi'erent classes of share- 
holders become opei*ative.^ 

It should he borne in mind tliat no I’eduction of (;a])ital can be 
effected except “ liy special resolution,” and that, with the excejitiou 
of the j*ed action hy repayment of jirotits under Section 40, tlie 
Statute recjiiires that a cumjiany before ])assing such a, J’csolution 
shall be scj authorised by its Articles. ^J’bei’efore, if (lie original 
Articles do not aiitliorise the resolntion, there must ho, fii-st, a 


1 This AviiM held uinler tlif old Acts (Poolo r. NatioiiMl liiiiikcd CIiujm, LUia7J App. C'a. 22V», 
overruliagr Aiifilo-l^'roiich Ev])himti(iii (Ui., 1 UM)2J 2 Ch. Hh'i, niid sotnc ol’ l.)ie dteta in Harrow 
Uieinatite Steel Co., [HMld] 2 Ch. h4<»). 

3 British and Ainericaii Trustee (^irporatiou r. Cimper, [IHlU] App. C’a. 309, J)c la Rue 
& Co., [1911) 2 ('h. ;«J1. 

* Re Nixon’s Navigation Co., [1S97J 1 Ch. 872. For the most recent case of return of 
surplus assets see Lees Brook iSpiiiinn^' Co., |19(Hl] 2 Cli. 391^. 

♦De la Rue & ('<)., [lOll) 2 Ch. .%!. 

® The Uunlop Pneumatic Tyre Co.'s case (uureported) was an exception. The appeal 
from the decision of Joyce, .7., was ahaiidoned. 

® See for instance re IToa re Sl ('o. No. 2, | 1910) W. N. s7. 
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special resolution altering the Articles, and, secondly, another 
special resolution (which must be subsequent to and not con- 
temporaneous with the resolution alteririn^ the Articles)^ reducing 
the capital.^ These conditions must be complied with before an 
Order of Court confirming a reduction can be obtained. Any 
shareholder may appear in court and object, and the Court 
may, if a proper case, allow him his costs even when the 
objection fails.^ 

The S])ecial resolutions must of course be registered, and a copy 
of tlie Oi'der of Court (where one is required), with a Minute, 
approved by the Court, giving particulars of the reduc'ed capital, 
must also be registered before the reduction can be effected 
f Section 51, Sub-section 1). The Registrar then certifies the 
registration, and his certificate is conclusive evidence that all 
the requirements of the Act. have been complied with, and that 
the capital is as stated in the Minute (Sub-section 4). In cases 
where accumulated fij-ofits are returned nnder Section 40, a 
nicmorsiiidum (in the foi-ni of a Minute) giving the required 
]iarticulars of the reducied capital also has to b(‘ registered 
(Section 40, Sid)-sc(dion 2 ). 

The Minute, when I’egisterod, is substituted for tlu‘ corresponding 
])art of the Memorandum of Association, and must be embodied 
in every co])y subsequently issued, under a penalty of one ])ound 
per sc!()py (Section 52). 

The reduction takes effect only on the i^egistration of the 
Minute (Section 51, Sub-section 2), after w'liich the liability of 
a nieiriber is only the dilTerenco (if any 1 bofvvcen fbe amount 
paid or to be deemed as paid, as tlie case may be, and the amount 
of the share as fixed by the Minute (Section 

WJiere the cajiital of the c^ompany is divided iido preference 
and ordinary shares, the profei’cnce shares are not iie(‘essarily 
exenijit fi-orn reduction eipially with the oi'dinary, although the 
elfcet of the re<luction will be to give the preference shareholders 
a lower i^ate of interest upon (he capital (hey originally brought 
into the business, even where the reduction is sanctioned at a 
niee(iiig where the jireference shareholders have no voles."* If 
(he holders of the preference shares have not a preference 
in the distribution of the capital of the com])any, as well 
as in the dividend, this seems to be the proper course. But 

' M'he first piirtiou of Mio rctsokitiou fnr ip(iiicti«ii tmiy imssed lU the hiuiio inociiiijyas 
tlio coiilinnfttion of tiio n'Nohition alteriijij the \rtielcH (John (’rossley & Sons, [ISDliJ W.N. 56). 

UVtent Invert Co., [18H6J 31 Ch. 1). UJC. ; Orea«u MortKftfifc Co., fJOlO] S. C. 

Court of Ses8. 

■’Do In Rue & Co.. [1911] 2 (’h 361. 

4Uannatyno v. Direct Spanish Telegraph Co., [1887 1 31 Ch. D. 287; Macken/Je & CO., 
[1916] 2 Ch. m 



AtiTERATlONS OF CAPITAL. 


if there is a preference as to capital, the proper course appears 
to be that the reduction shall be made upon the ordinary or 
deferred shares alone, ^ or if it appears that the assets are not more 
than sufficient to represent tlic preferential capital the ordinary or 
deferred shares or founders’ shares may be extinguished," ]ea.viiip the 
capital of the shares vvitli preferential rights intact. A. reduction 
affecting only the ordinary shai*es may, according to decisions of 
Nortli, J., and Kekewich, J., be made where the preference share- 
holders have no preference as to capital, if the ordinary shareholders 
fully understand and assent to the scheme proposed to them.^ 
But Kay, J., was of opinion that such a reduction is not one which 
ought to be sanctioned.*^ The matter is usually the subject of a 
compromise between the interested parties, and an ari’angemcnt by 
which preference shareholders agree hy a majority sufficient to comply 
with the Articles to forego arrears of cumulative dividend, as a 
concession to the ordinary sliareholders, is not ultra vlrcs.^ Where the 
preference shareholders of the company objected, Cozens-Hardy, J., 
refused to sanction a scheme reducing their capital equally with that 
of the ordinary shareholders, on the ground tlnit, as tliC company 
could pay dividends, tiotwithstanding loss of fixed capital, no need 
was shown for the reduction®; but ilie (/ourt of Apj)eal, while 
affirming the decision, made it clear that tliey did not consider 
the simple fact of the company being able to (!ontinne lo*pay 
dividends a good reason for refusing to samjtioii the rodndiori; 
nor dill the judgment below go so fai* as that. 

Where shares have bOen foi'fcited tlic amount- ])aid u}) before 
forfeiture may be writtmi off and the shares treated as having 
nothing paid uj) thereon.^’ 

The Scotch Court sanctioned a i-eductioii of preference shares 
from ten pounds to five ponnds ten shillings and ordinai*y shares 
from ten pounds ft) one pound, leaving tlie voting power at one 
vote for every shai*e, although tlie ])reference shares were entitled 
under the Memorandum to a pi*eferenee on the winding up. 7 

Tf the Articles contain powers for the variation of class I'ights, 
a reduction of the capital of a com])any will be sanctioned in 

* Quebnula Copper t.*o., [IhhW} 40 C’h. I). 303, Barrow Bipinatito Steel Co., [18H8J 
39 Ch. P. 6H2, Gatljjig Gun, Liiriitcd, 1_J8«0] -13 Ch. f). 02S ; Agricultural Hotel Co., 
[1801] 1 ('-h. 390; Muckeiizie A I'-o , [1910] 2 Cb. 4,’i0. 

’Floating Dock Co. of St. Tboinan, [1K9.5J 1 Cb. 091 ; JiOnrlon anil New York Investment 
Corporation, (1895] 2 Cb. 800 ; Poole r. National Bunk of ('Inna, [1007] App. Ca. 229. 

’Union Plate Glass Co., [18S9! 42 Cb. T). 516. 

*Obaii ami Aultinore Glenbvat Distillery, [lOOi) (Jourt of Sess., 5 F. 1141. 

“Barrow Hreinatite Steel Co. No. 3, [1900 1 2 Ch. 840, and [1901] 2 Ch. 740. The same 
company had previously reduced its capital partly at the expense of the preference 
shareholders (see [1888] 39 Ch. D. 582). 

• Victoria (Malaj'a) Rubber Kstates, Limited, [1914] AV. N. 307. 

7 BalinenacVi Glonlivat Distillery, [1907] Court of Scss., H F. 1136. 
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a proper case, although it affects the voting powers of the 
respective classes of shareholders,' or is part of a complete 
rearrangement of the capital ^ (as where the reduction falling on 
the ordinary shareholdei’s the preference shareholders give np 
their preference), or otherwise affecis the rights of various classes 
as regards each other,*'' and even when the Articles contain nb 
such powers it seems this will now bo possible under Sectioit 120 
(see pages 24, 25, and 426, S7fpra). 

Rules relating to Reduction of Capital have been made, and 
those now in force are contained in Order of the Rules of 
Ihe Supj-ome Court. The official forms, togetlu'r with additional 
forms in general use, are set out in Appendix L to ihe Rules of 
the Supreme Court. Under the Act and these Rules the following 
are the steps to be taken in making a reduction of the capital of 
a company limited by shares : — 

1. Pass a special resolution reducing the capital of the company. 

2. Confirm tliis special resolution. 

If ihe reduction is only by cancellation of shares never taken 
01 ’ agreed to l)e taken, or is by return of accumulated profits, 
it is only necessary to register the s])ecial resolution, and in the 
latter case to i*egister a Minute; hut for all other reductiofis the 
sanction of “the Court” must be obtained on petition (Section 47). 
“ Tl^ Court” is defined under Section 285 as meaning, in relation to 
a company, ihe Court having jurisdiction to wind np the company. 
The (Courts having this jurisdiction are specified oii page 464, infra. 
It is usual to apply in the Chaneei-y Division of the High Court or 
of ihe Couiiiy Palatine, and not in any of tJjc County Courts, even in 
tlie ease of small companies. The following ai*e the necessaiy steps : — 

3. Present a petition for an order coiifii'ining the reduction. 

^J'hc petition and all documents relating to the ])rocoedings 
will be intituled “ In the Matter of the A. R. Company, 
Limited and Reduced, and in the Matter of The Companies 
(Consolidation) Act, 1908 ” (Section 47, and Rule 3 of 
Reduction of Capital Rules). 

4. Apply ex parte by Summons in Clurmbers for directions as 

to the })roceedings to be taken preliminary to the hearing 
of the petition or otlicrwise with reference thereto 


^ Re Jauieu Colmer, Jjiinited, [1897] 1 Cli. 621. 

2 Re National Dwollin^rs Society, [18H8J 78 L. T. 144 ; Hyderabad Deccan Co. [1807] 76 L. T. 23. 
* Credit Assurance and Guarantee Corporation, [1002] 2 Ch. 601; Allsopp & Sons, 
[1903] 51 W. R. 644. 

♦This business is done by all the (’bancci’y Judges (see W. N. for 1892, page SI), 
and not only by those to whom the winding-up husiness is transferred (Ocean Queen 
Steamship Co., [1893] 2 Ch. 660). 
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(Rule 4). When the reduction does not involve any 
diminution of liability in respect of unpaid share capital 
or the ])ayment to any shareholder of any paid-up capital, 
the OTily direction required is as to publication of notice 
of the presentation of the petition, whicli must be made 
at sucli times and in sucJi newspapers as the Judge shall 

' dii-ect.^ 

Where any diminution of liability or any repayment of capital 
is involved, and in any othei* case if the C/ourfc so directs,^ creditors 
are entitled to object (Section 49), and tlie Oourt must be satisfied 
on the hearing of the ])etition that with respect to every creditor 
entitled to object either his consent to the I’eduction has been 
obtained- or his debt or claim has been discharged or has been 
secured by setting apart and appropriating, in such manner as the 
Court may direct, a sufficient sum (Section 50),-'^ and accordingly 
paragraphs 5 to 10 given below apply, the Court having no 
power to dispense with the settling of a list of creditors, even 
though thei’e is evidence that all the debts are paid.** 

5. The words “and Reduced” must be used in the name of 

tbe eornpany after the word “ Limited ” fi-oin the time 
of passing flie special resolution until such time as tbe 
Court sball appoint (Section 48). 

6. On tbe c.r parte summons directions must be obtained as 

to settling the list of creditors entitled to object, *and 
fixing a date for Ihe same to be made ii[), and generall}^ 
fixing the time for and giving dii’cctions as to all other 
steps to be taken (Rule 4 (2) {/>)). 

7. In accordance with the directions given, a list of the 

creditors of the company must be jirepared and verified 
by affidavit. Notice of the ])reparation of the list of 
creditors and the place where it may be inspected, as 
well as of the amount of tbe proposed j’eduetion of 
capital, must be advertised in such iicwspapei's as the 
Judge shall direct, and after the expii-ation of the time 
fixed the Coui-t will {jcttle the list of creditors (Rule 9). 

* The Court nuiy uiuler Section lU, Sub-Mc'ct.uiii 1, allow a creditor to appear and object 
even in casoK where there is no diminution oi liability or repayiuent of capital, but will only 
do BO if a strong case in made out on Nome special ground (Meux’s Urowery (’o., [1019] J Ch. 28). 

2 Where debeiitiiroa to bearer were outHtanding aiirl the names of the holders could 
npt bo ascertained the Court allowed the uiianimouN resolution of a meeting of debenture 
holders at which H7 per cent, of tbe issue was represented to suilice as eipiivnlent to the 
oousent of all (Hydraulic Power and Smelting Co., [101 4] 2 Ch, 187). 

* If the debt is admitted or proved and is an aKccrtaincd sum the whole amount must 
he set aside, and if the company refuses to do this sanction to the reduction will be refused 
(Palace Hilliard Rooms, Jiiniited, r. City Property (Corporation, [1012] S. C. 5, (Court of Sess. 
future rent). 

* Jfe Lamson Store Service Co., [I896J 2 Ch. 72fi. 
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8. Notice of the proposed reduction and of the amount 

of the debt for which he is entered in the list must 
be sent by post to every creditor included in the list 
(Rule 8),^ and the debts of any creditors wlio do not 
consent to the reduction of capital must either be paid 
or be secured in such manner as the Court may direct 
(Section 49, Sub-section 3).2 An affidavit must be filed 
that this has been done, and ])articulai's should be given 
of any claims made by alleged creditors, who may be 
ordered to prove their claims (Rules 10 and 11). 

9. The certificate of the Master as to the settlement of the 

lisl. of creditors must be obtained (Rule 13). 

10. After the expiration of eight clear days from the filing 
of the Master’s certificate the ])etition may be placed in 
the list for hearing (Rule 15). At such hearing those 
crcditoi’s whose debts have not been paid or secured 
nniy a])})car and oppose the reduction (Rule 17). 

When the above ])i'oceedings are necessaiy, the time occupied 
in procuring the sanction of the Court is usually from six to 
twelve memths. 

If no diminution of liabilit}’- or re]>aymeut of capital lo the 
mernlTors is jiroposcd, creditors are not entitled to objeci, and the 
words* “and Reduced” need only be used from the date of 
presenting the jietition. The (%)urt may dis])ense altogether 
with their use, but usually rt‘(pjires them to be added for a 
])eriod of one mon th,*^ indess they have been used for a consider- 
able time ])ending })roceeduigs • (Section 48), or there is evidence 
that the company would ])e ])rejndiced abioail by thci]‘ usc.^ The 
Court often allows an excej>tioii to he made exempting particular 
documents labels on goods) from the use of the words. 

The proceedings, other than those already mentioned, will be 
the same in all cases of i-eduction of cajiital. 

11. The petition mnst be bronglit on for beiiring after the 
due advertisement. 



^ In tlie case of ilebeiiturcs to bearer, Avlicro tbo holders’ addresses are unknown, 
notice may be ^iveii by ailvei-tiHement ((Seneral Itank tor tlie Proinotion of Agriculture, 
1 lsm»] L. .T. Ch. 108). ' 

- See note * on previoua pa^rc. 

^ Formerly the period varied from one to three mouths {re I’lnkuey Stcamslni) Co., 
[1892] H Ch. 12o, IMonmoiithshire Steel Co., [1906] AV. N. 126). Now one month usually 
suffiees, and very rarely is a shorter period nllow'ed. In the ease of a coinpany doiii^; business 
aliroad, fourteen days was allowed in Sanders, Renders & Co., [1919] \V. N. 103. 

♦British and American Trustee Corporation v. Couper, flH9tJ App. ('a. 407. 

* Australian Estates Co., [1010] 1 Ch. at page 426. 
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13 . If the Court sanctioils tlie reduction, the Order and 
a Minute, approved by the Court, showing the particulars 
of the capital as reduced,^ must be registered with the 
Registrar of Ch)m panics,- and notice of this registration 
must be published in such manner as the Court shall 
direct '^ (Section 51 and Rule 20). 

18. All future copies of the Memorandum of Association must 
contain the Minute mentioned above in lieu of the 
original statement of the capital of the company 
(Section 52). 

14. Tlie Court may recpiire the company to publish the 
j-easons- for reduction, and the causes which led to it 
(Section 55), but rarely does so.'* 

A creditor entitled to object, who by j*easoii of his ignorance 
of the proceedings has not been entered in the list of cx^ditors, 
has certain rights I'eserv'ed to liixn under Section 58, and it is 
a misdomeanoui* to conceal the name of a credilor entitled <0 
object or the nature of liis claim (Section 54). 

At the liearing of the petition evidence must be at hand, by 
way of affidavit, explaining the cause of the intended x'eduction 
of ca])ital, and giving [)articulax*s as to the finaiKn’al position of 
the company. It was the practice to reejuire strict proof of the 
loss of capital, but, having regard to a decision of the House of 
Lords in 1907,’’ and the form of the Act, Neville, ,7., has held 
that evidence of loss of capilnl is not lunv essential.** Tt is, 
however, still usual and pi-oper to set out the facts in legai'd 
to loss of capital for the pux'jmse of explaining to the Court the 
reason of the reduction. It will still be proper to show what 


* For tho tor n of the Miinito wliere the hcheme for reiiuftioii huoIvoh n. reor^^HTiihiitioT) 

of capital see SuIiiihs ot Mexico, [IfllU] W. N. 311, /// Kiu’th Polo Jee Co, [1924] 

W. N. 131 ; as e\plMirierl in Jn rr ,T. Uampuoy & Co., [1924] AV. N. 200. The Minute 
must contain the donotinp numbers of the slmreH -where they are not all pairt up to 
the same extent (Solway Steamship Co., 11894] (U L. 'J\ tioO). This will not bo excused, 
but if the iMni|i1e is vei.> coniiilicuted a shortened form ot HilvertisoTuent mn}’^ be allowed 
(Oceana Development Co., [1912] W.,N. 121 and 13H). 

* The rejfi strati on of the Order is coiicluHive as to the rcffularity of the proceedings, 

and a subseipient discovery of any irregiilanty will not invalidate the reduction : 
Section 61, Sub-section 4 (Ladies’ Dre.ss AHsociation v. Pnibrook, [ItMXl] 2 Q. U. 376; 

Walker and Smith, Limited, [1903 J AV. N. 82, 72 L. T. 672, HH L. 'J’. 792). 

* As to the form of Minute wliere capital in excess of the company’s wants is returned 

see re Calgary and Filmonton Co., [1906] 1 Cli. 141, per Buckley, .7.; not followed by 

Bwinfen Eady, J., AVarrington, J., or Paikcr, J., in Lees Brook Spinning Co., [lOtIO] 

2 Ch. 39't; Anglo-Italian Bank, [1906] VV. N. 202, General Industrials Syndicate, [1907] 
W. N. 23. 

* It was done in TrumRii, Hanbury, Buxton & Co., [1910] 2 Ch. 498, the loss having 
been very large and sudden. 

4 Poole i’. National Bank of China, [1907] App. Ca. 229. 

* Louisiana Mortgage Co. [1909] 2 Oh. 662. 
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reserve fund (if any) there The affidavit must exhibit the 

Memorandum and Articles of Association, the Certificate of 
Incorporation of the company, and the Minute Book, containing 
the resolutions for the reduction of capital, ^ and usually also the 
last balance sheet. If fully paid shares have been issued, an 
affidavit that a contract was duly filed with the Registrar is 
necessary.^ 

Reduction of capital may be sanctioned or disallowed at the 
discretion of the Court, and accordingly any scheme which works 
unfairly as 1‘egai‘ds the intei'ests of a minority may and will be 
disapproved ; but a fair scheme will be sanctioned, even if it 
effects an alteration of the i^esjiective rights of classes.'*^ It has 
been said that a scheme of reduction will not be allowed to pass 
if it is not for an object ctmtemplated by the Acts, as, for 
instance, where the company’' has issued shares at a disc^ount, and 
seeks to extinguish the remaining liability by writing down the 
caj)ital^; or where the company has ceased to cai‘ry on business, 
and the only object is to divide tlie assets^*; but this must be 
reconsidei’ed in tlie light of the vojy wide view now taken of 
ib(' objects of the ActsJ For instan<;e, where sliares have been 
redeemed or paid off under circumstances of doubtful validity, 
the ca])ital may be reduced with the sanction of the Court by 
cancelling the shares.^ 

Reduction may he allowed where the capital is represented 
by fully paid stock. In such a case every one pound of stock 
will be reduced to so many shillings of stock or to a proportionate 
part of the existing stock. ^ 

A purpoi’ted reduction, whereby founders^ shares were to be 
extinguished and a greater number of ordinary shares issued in 
exchange, was held to be unlawful, being in reality an issue of 
iLe ordinary shares at a discount.^*^ The Court in Scotland refused 
to sanction a re-arrangement of capital whereby partly paid shares 
were converted into fully paid shares and the unissued capital 

^ In Hoare & Co., [1901J 2 Cli. 208, before the National Bank of C’liina’s caae, the reserve 
had been emplojed in the business, and the loss was treated as having- fallen rateahlj on 
capital and reserve fund; and in the case of the Barrow Ueeiuatite Steel Co. No. 2, [1000] 
2 (Ui. 8t(>, Cozens- Uai’dy, J., took goodwill into account. 

lie Omnium Investment Co., [1805 1 2 Ch. 127. 

Barrow Ha*matito Steel Co. No. 2, [1000] 2 Ch. 8+0; allirtned on other grounds, 
[lOOlJ 2 Ch. 746. 

* Oedil Assurance and Guarantee Corporation, [1002] 2 Ch. 001. 

‘ Re New Chile Gold Mining Co., [1888] 38 Ch. D. 475. 

" Re Wallasey Brick Co., [1804] W. N. 20, 03 L. J. Cli. 416, 70 L. T. 870. 

"Poole r. National Bank of China, [1007] App. Ca. 220. 

* Midland Railway Carnage Co., [1007] W. N. 176. 

® Uonsc Property and liivestiiiont Co., [1012] 50 S. .T. 605. 

Develofinient Co. of Central and West Africa, [1002] 1 Ch. 547. 


H-B. 
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was increased.^ In both these cases there was in reality an 
increase of paid-up capital without any payment to the company. 

When shares have been reduced they rank in a winding up 
only at the reduced amount ; thus, wliere ordinary shares were 
reduced from a pound to a shilling each and there were large 
surplus assets after repaying the capital divisible among both 
classes, the ordinary shares only took one twentieth as much as 
the preference shares, which remained at a pound each .2 

If the reduction of capital involves the repayment of money to 
the members, this creates a specialty debt, which can be recovered 
by the mernbei's entitled at any time within twenty years.® 

Issuing shares at a discount and paying dividends out of 
capita] ai'e in fact reductions of capital, and it may be assumed 
that the Court will never sanction such pi*oceedings. Buying the 
company’s shares with its own capital or profits and foi*feiting 
or accepting surrenders of shares are i*eductions of capital which 
in a proper case the Court will sanction.^ 

A reduction of capital cannot be effected as a scheme of 
arrangement under Section 120 unless the propel* steps are also 
taken for the reduction under Sections 46 to 51.** 

A Company Limited by Ciuarantee having a capital divided 
into shares registered since 1900 is subject to the same rules as 
a Company Limited by Shares (Section 56) ; but an Unlfraited 
Company may reduce its capital without the sanction of the ’Court, 
and only need comply with tlie requirements of its own Articles 
of Association. 

3. FoUFEITIJUE, SlIltUIONDEK, AND DISCLAIMER OF ShARES. 

A forfeiture or suri'ender of shares is in fact a reduction 
of capital, and the rule is that where the Articles do not authorise 
the surrender and forfeiture of shares, neither the directoi-s nor 
a majority of the shareholders can without the sanction of the 
Court make a surrender or forfeiture valid®; but where there 
is a special authority to forfeit for nonpayment of calls, the 
directors, acting on behalf of the company, may, so long as they 
act within the terms of the authority, validly make a forfeiture 


* Walker Steam Trawl FiHliing Co., [1908] S. C. Court of Sebs. 

* Espucla Lttnd and (battle Co. No. 3, [1909] 2 Ch. 189. 

* Artittunti’ Land and 'MortjfRRe Corporation, [1001] 1 t’h. 70fi. 

* British and Amonran 'I’niatee Corporation r. Couper, [1H94.] App. Ca. 399; r« Denver 
Hotel Co.. [1893] 1 Ch. 495; Dicido Dior Co.’s Case, [1H91] 2 Ch. 354. 

* Cooper, Cooper & Johnson, [1902] W. N. 109; White Pass and Yukon Railway, [lOlH] 
W. N. 323. 

c Munt’s Case, [18501 22 Beav. 55; Spackman v. Evans, [1808] Ij. R. 3 H. L. 171; 
Houldsvrorth v. Evans, [1808] L. R. 3 H. L. 263 ; Hart v. Clarke, [1868] 6 H. L. C. 633r 
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of the shares,^ or accept a suiTender in cases whei’e the 
circumstances are such that they would have power to fol^feit,3 
for Table A authorises foi*feiture and has statutory authority. 
A foi-feiture of shares for the nonpayment of debts other than 
calls is, however, an illegal reduction of ca])ital, and if the 
Articles give a lien for the debt also offends against the male 
forbidding a clog upon an equity of redemption.'^ 

The same rule applies to the shares of persons who have 
agreed to become shareholders, but are not yet upon the Register.* 
If there is a real dispute whether or not a person has agreed to 
become a shareholder, the directors may compromise the dispute, 
and allow the supposed shareholder to give up the shares.® 

A clause in the Articles that on nonpayment the shares shall 
be ipso facto forfeited is inelTective until the directors declare 
the forfeiture.^' 

The directors must not, however, use the company’s money to 
buy out shareholders with whom there is a qiiarrel, or who desiz’e 
for any reason to retire, even if the Articles ay)pear to authorise 
such a course but this may be made the subject of an 
arrangement, to whicdi the sanction of the Court is obtained as 
for a reduction of capital^; and directors, oi* oihei* members, may 
personally buy out shai eholders, taking a transfer to themselves, 
and ay)plying t-beir own Tnonoy to the purchase.*’ 

A sui-render of ymrtly j)aid shares in consideration of a release 
by the company of the sliareboldcr’s liability constitutes a ])urehaso 
by the company of those sliares, and is therefore ultra vires; and 
even after the Jayise of a long y)eriod the Court will restore to the 
Register the member who made the suiTcnder ; and a surrender 
even of fully y)aid shares will not generally be lawful without the 
sanction of the Court, for this disturbs the equilibrium of the 
balance sheet and may render the payment of a dividend y)ossible 
which otherwise would be uidawfiil.^^ 

As to a surrender of shares for the y)ury)ose of fan exchange 
for shares of equal fimount see page 81, supra. 

^Lane’s Case, [1862] 1 Do G. J. & Sin. f>04; Kipling v. Tiuld, [lH7Hj .S C. 1’. D. 360; 
Teasdale’s (’nse, [1873] « Cli. 54, 

- Uellerby v. Eowlaml niid Marwood’s SteHTnKhi|i Co., [1902] 2 Ch. 14. 

* Hopkiiiaon v. Mortimer Harley & Co., [1917] 1 (’li. (UO. / 

* Hall’s Case, [1870] 6 (’ll. 707; Snell’s Case, [1870] 6 Ch. 22; London and Piovmcial 
Coal Co., [1877] 6 Ch. D. 525. 

® Ilath’s Case, [1878] 8 (Jh. D. 3.S4; Dixon’s Case, [1870] L. R. 6 H. L. 606. 

•^Bigg’s Case, [1805] 1 Eq. 309, Moore v. Rawlings, [1859] 6 (J. 11. N. S. 289. 

"Morgan’s C'ase, [1810] 1 Mac. & G. 22.5; Trevor v. Whitwonh, [IHHH] 12 App. Ca. 409. 

* British and Ainonran ’rriistee Corpoi-ation i>, (’onper, [1S04J App. Ca. 399. 

® Per Lord Maciiaghten in Trevor «. Whitworth, [188H] 12 App. (a. 136. 

Bollerhy v. Kowlaiid and Marwood’s Kl-oainshii) Co., [1$M)2J 2 Ch. 14: Anglo-French 
Exploration Co., (J002j 2 Ch. 845. “ lie Denver Hotel Co., [1893] 1 Ch 405. 

* 
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Where a company had power to accept surrenders of fully paid 
shares, such a surrender, as part of a bargain that the former 
owner of the shares should purchase an onerous lease fi’om the 
company, was held valid and not to require the sanction of the 
Court, unless the shares were also to be permaiiently extinguished^ 
but the authority of tin’s case is now doubtful. 

In Scotland it has been held that where, as part of a com- 
promise of claims by the compan}-^ against pi*omoters, the latter 
trausferi’ed deferi*ed shares to the company to be held for the 
benefit of the prefeiTed shareholders, this was a valid transaction, 
and the dcferj*ed shares were not extinguished, but any benefits 
arising from them belonged to the preferred shareholders.^ 

When a fo!‘feiture is about to be made, the directors must 
see, first, that they have the powej* to forfeif, and, secondly, 
that they conform very strictly to all the ]>reliminaries pi*escribed 
by the Articiles. 

A. forfeiture of shares may be attacked from two sides — (a) If 
the shares subsequently turn out valuable, the oi'igiual owuei’ may 
seek to have them I'estored to him; (n) If there is a liability 
upon the shares, the creditors are interested to see that someone 
remains upon the Register to meet tlie liability. Accordingly, 
great exactness is ]‘equired, for the Article authorising forfeiture 
will be eonstj’ued strictly. B'orfeiture must be preceded by all 
the ])roper notic(^s, containing all tlie matters jmescribed by the 
Articles, and giving all the time required but if the foi-feitnre 
is regular, the omission to inform tlie menibeu*,^' oi‘ to strike his 
name off the Registei-, Avill not invalidate it.*' Tf the notice 
claiming payment claims too much, a forfeiture based on such 
notice will be bad: e.g. if interest is claimed Irom too early a 
date.^ It must be carried out by properly qualified and appointed 
directors, and the due quoj*u rn must be present.^ Moreover, it 
must be for the cause intended by the Articles, and not with a 
view to getting j*id of an obnoxious shareholder, or with a view 
to relieving the owner of the shares of liis liability. In short, 
the power must be exerci.*ted alike for the benefit of the company 

iAf-«J)envcr Co, 118U3] 1 Ch 4»6. 

® Gill r. Ari/iOiia Copper Co., [1001] 2 F. (kmrt of Sewb. A similar course was 
ultimately Rtioptetl m Au^^Io-FrciicU Exploration Co., [1002] 2 Ch. 816. 

> Clark V. Hart, [185H1 (i II. L. C. 6:13. 

♦ See old Table A, tMnuses 17 to 22; New Tabic A, Claubes 24 to 28. 

^ Kiuf^ht’s Case, [1807] 2 Cli. 327. 

« Lyster's Case, [1807] 4 Eq. 2.33. 

“ Johnson r. Lyttle’s Iron Ajyency, [1877] 6 Cli. I). 687. 

* Garden Gully United Quartz MiumR’ Co. v. McLister, [1875] 1 App. Ca. 39. 

“ Ilottomley’s t^ase, [1881] 16 Ch. D. (181. 

Richmond and Painter’s Case, [1858] 4 K. & J. .305; Spnekman v. Evans, [1868] 

L. R. 3 H. L 171. 
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and with stiict justice to the shareholder. A shareholder can obtain 
an injunction against an improper forfeiture,^ or obtain damages.® 
The power to forfeit and the powei* to accept siiiTenders are 

distinct, and the former will not justify a surrendei* being made 

which if made without express power will be invalid.'"^ 

If the shares are in validly forfeited, tlie holder will remain 
a member of the com]>any both as regards his liabilities and as 
regards his privileges, and the mere lapse of time will not cure the 
defect^; but where a shareholder has for a long period acquiesced 
in an irregular forfeiture he will not be allowed upon the company 
becoming prosperous to assert his right to have the forfeiture set 
aside ° ; and where a company had treated shai'es as forfeited, 
although pi'opor noti(;e had not been given to the niembei', it was 
held he could not be ])ut on the list of couti-ibutoj-ies/* 

It is usual for the Articles to contain a power for the directors 

to annul a forfeiture upon teims, and tins ])ower may be acted 
upon when desirable ; but it is only possible to annul the 
forfeiture if the former ovvi»er of the shares consents. 7 Another 
provision generally made is a declaration that the member 
remains liable for unpaid calls jnade before tbe forfeiture ; and 
if this provision is found in the Articles, tbe former holder of 
shares which liave been forfeited may be sued evt i. after the 
forfeiture,® but in tbe absence ()f sucb a clause he is freed from 
lialylity for past as well as future calls.^^ 

A shareholder induced to take shares by fraud may, even 
after a forfeiture, repudiate the bargain and defend an action 
for calls, and where an action for rescission of the contract to 
take sliares is pending the? (y\)urt wdlJ, upon the plaintiff j>aying 
into court the amount of any calls made, restrain the company 
from fiU'feiting the shares until the hearing of the action. 


1 Watson /'. Kales, [1856] 2;i Heav\ 25U; Jolinson c. Lyttle’s Iron Aj^ency, [1H77J 5 Cli. D. 687. 

-New Chile Oohl Miiiiiin (’<». No. 2, [1 m 1K>1 45 Ch. IJ. .568. The was enforced in 

the winding up. 

•'•Hall's Case, [1870] 6 Ch. 707; EHjiarto Trading <'o., [1870] 12 Ch. 1>. 101. 

* Garden Gully United Quart/. Mining Co. v. McLieter, [1875] 1 Apj). Ca. ;i9, Bottornlev's 
Case, [1881] 16 Ch. D. 081 ; Esimrto 'Prading Co., [1870] 12 Ch. 1). lOi ; Hcllerby r. Rowland 
and Harwood’s StenuiHliip (.'o., [1902] 2 Ch. 14. 

■' PreiidergaHt r. Tiirton, [18 WJ 12 L. J. Ch. 268; Rule v. Jewell, [1881] 18 Ch. D. OflO ; 
.lones r. North Vancouver Laud ('o., [1910] App. Ca. 217; Palmer r. Moore, [1900] 
App. Ca. 292. ^ 

® Webster’s Case, [1863] 22 L. .1. Ch. 1,25. Sec also Wollaston’s Case, [ 18.50] 28 L. J. Ch. 721. 

'Exchange Trust, [1902] 1 Ch. 711. The new Table A has this power ((danse 27K 

” Tiadics’ Dress Association r. Pulbrook, [1001] 2 Q. R. at page 381; Randt Gold Mining 
Co. r. Wainwnglit, [1901] ] Ch. 184. 

*Stocken'B Case, [1868] 3 Ch. 415. 

^“Aaron’s Reefs v. Twms, [1806] App. Ca. 273. 

’• Lamb v. (Mambas Rubber ('o., 1 I90H] 1 Cb. 846; Jones r. Piicaya Rublier Co., [1911] 
1 K. R. 455. 
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The company usually has power to reissue forfeited shares 
{e.g. under Clause 22 of the old Table A or Clause 27 of the 
new Table A), and on such reissue may treat them as paid up to 
any extent not exceeding the amount paid by the formei’ holder: 
it may accept as consideration for such issue a sum less than that 
paid up before the forfeiture.^ This is not an issue at a discount, 
for the company will, with what has already been received, be 
entitled to receive at least the nominal value of the shares. If 
in exercise of this power it reissues shares irregularly forfeited it 
may bo liable in damages to tlie original holder.- When forfeited 
shares have been reissued the company may make a fresh call 
upon the new holders in respect of the amount remaining unpaid 
by the former holder upon which the forfeiture was made ; but 
any payment made by the former owner, even after forfeitui’e, 
goes in reduction of the amount ])ayable by the new ovviier.*^ 

The power of foideiture may be exercised by the directors 
after a voluntary winding up, if they obtain the sanction of the 
liquidator or of a- meeting of the c(>mpan 3 ^‘‘ 

Where a shareholder or contrihntory is bankrupt his trustee 
may within twelve months after tin? hrst ap])ointmeiit of a, trustee 
disclaim any shai'es which are subject^ to a liability,^ but the 
liquidatoi' of an insolvent company has no similar power. If the 
trustee did not witliin one muiith aftei* his appointment know of tlie 
shares he may disclaim at any time within twelve months after efirst 
becoming aware of them, and the Court may extend this time. 
The disclaimer determines the rights, inter(‘sts, and liabilities of 
the bankrupt in tlie shares disclaimed, and discliaj'ges the trustee 
from personal liability as from tlie date when the sliai’es were 
vested in him, but does not release joint holders or other persons 
interested. The company or any person interested may require 
the ti'iistee to decide whether lie will disclaim, and if foi* twenty- 
eight days lie does not give notice of disclaimer he loses the right, 
unless the Court cxtoiulK the time. If it is injured by the disclaimer 
(as would be the case if the shares are not fully jiaid) the company 
is a creditor of the bankrupt, and may prove in tJie bankruptcy 
for an amount re[)reseTiting the injury. Tlie conqiany can tlius 
prove, if tlie bankrupt is sole holder, for tlie amount unpaid on the 
shares, giving credit, however, for their value, for they by the 

* Mornsou r. Trust, eew iiiul Ksecutorw (’orpomtioii, [1RJI8J W. N, 154, (W L. J. Ch. 11, 
79 L. T. (505; UamwoU's (Juse, [1881 J 29 W. R. HS2. 

2 New Chile Gold MLninp Go., |1H(M)] 15 Cli. 1). 598. 

* New Balkie Kersteliu^ v. Rnuclt Gold Mining- Co., [1904] App. Ca. 1(15; m Randt 
Gold Mining Co., [1004] 2 Ch. 468. 

* Ladd’n Case, Kairhiirn Fiiiginooring Co., [IHO:^] 3 Ch. 460. 

•Bankruptcy Act, 1914 (Section 54, Sub-8ection 1). 
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disclaimer become vested in tbe company.^ Neither the bankrupt 
nor the trustee should be put on the list of contributories.^ If other 
persons are interested in the sliares (as mortgagees or joint holders) 
they can obtain a declaration from the Court vesting them in sucli 
j)ersons. 

4. Consolidation ok Sharks into Sharks ok Larokr Amount 
AND Conversion ok Shakes into Stock. 

“ If so authorised by its Ai*ticlcs,” a Company Limited by 
Shares may consolidate and divide all or nny of its share capital 
into shares of larger amount than its existing shares, or convert 
all or any of its paid-up shares into stock, and may subsequently 
reconvert such stock into paid-up shares, and thereafter every 
copy of the Memorandum must be in accordance wiih the 
jilteration (Section 41). Notice of any such consolidation or 
conversion or of any reconversion must he given to the Registrar 
of Companies (Section 42) on the proper form, impressed with 
a five-shilling fee stamp. 

It is often convenient when a rcdmdion of capital has created 
shares not consisting of an integral amount of pounds to consolidate 
such shares and f hen subdivide tlie resulting shares into shares of 
one ])oiind eaeli, c. 7 . when shares of twelve shillings and sixpence 
have resulted from a i*ednctiou of capital, eight of suvli shares 
may • be consolidated info one share of five pounds and the 
resul fling share subdivided into five shares of one pound. There 
is no objection to doing this by a single resolution.''^ 

Section 45 also gives certain powers for consolidating shares 
of different classes, wliicli arc discussed at jiagi} 26, supra. 

Stock is '‘simply a set of shares ])ut together in a bundle.”'*' 
It is in fact the holding of the stockliolder cxpi’essed in jiounds 
instead of in so many shares of so much eaidi. Unless forbidden 
by the Aidicles any fraction may be Iransforred, but it is usual 
to jirinide that fractions of a pound sliall not be capable of 
trail sfei-. 

It should be noted that a company cannot make an original 
issue of stock. ^ If it desires to have a capital held as stock it 
must first issue shares, and when they are fully paid convert them 
inU) stock ; but the omission to go tlu'ongli this formality is only 
an irregularity, and, at any rate, after a considerable lapse of 
lime, stockholder's who have paid the full amount of their stock 
are entitled to be tr'eated as if shares had been issued and fully 

* }tr Hallec, ex parte Nutionul liiHuraiice Corporation, [1801] 1 Man&. 380. 

“ He We^t of Eii^IrtuI BhiiW, ex parte Iludden, [1870] 12 Ch. D. 288. 

■* North (’hesTiirt* Brewery Co., [192o] W. N. 140. 

* Momce v. Aylmer, [1875] li. K, 7 H. 3<. 725. 

* Home and ForoK'n Investment Co., [1012J 1 Ch. 72. 
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paid.^ Stock not fully paid is wholly unlawful, and confei*s no 
rig“hts on the holders ; they may be entitled to claim as creditors 
for the amount they have ])aid,2 but any such right will be bari*ed 
after six years by the Statute of Ijimitations.^ An issue of bonus 
stock on conversi(m is unlawful and confei*s no rights ; but the 
holders are not contributories, for they never agi'eed to take any 
shares.^ Shares not fully paid cannot be converted into stock. 

A Company Limited by Guarantee having a capital divided 
into shares i-egistered since the 31st December, 1900, must state 
its capital in its Memorandum, but has not these powers of 
consolidation and convei'sion into stock. 

A powci' in a will to invest in preference stock does not 
authoi'ise an investment in preference shares.'^ 

5. SiJUDivisioN OK Shares. 

In cases where the capital of the company is divided into shares 
of a large amount, it is sometimes considered desirable to subdivide 
them into shares of smaller amount, fis, for example, each share 
of a hundred pounds into ten shares of ten pounds each, or 
each share of ten ]>ounds into ten shares of one pound each. 
Section 41 allows a Company Limited by Shares to do this by 
special j*esolution, if the company is so authorised by its Articles. 
If, therefore, power to pass such a- resolution is not contained 
in the Articles, two special resolutions will be required — one 
taking power, “by special resolution,” to subdivide; the other 
acting upon that power. 

It is no objection to a resolution that it contains a number of 
different altei'ations, c.</. consolidates a number t)f shai'es into 
shares of larger amount, and then subdivides the resulting shares 
into shares of smaller denomination, and at the same time carries 
out other portions of a scheme of reoi-ganisation.'^ 

The statement of capital in every copy of the Memorandum of 
Association issued after the passing of the s])ecial resolution must 
be in accordance with the resolution, and a penalty of one pound 
for each copy attaches to default in this respect (Sub-section 3). 

Where a testator gave twenty-five shares in a company to 
a legatee, and at the time he made his will these were shares 
of £50 each, but they were subdivided before his death into 
shares of £10 each, tlie legatee got only twenty -live of the 
subdivided shares." 

* Ilcime and F<jreiffn InveHtiueiit Co., [1012] 1 Ch. 72. 

-Alison’s (’ase, flHJS] 15 Ecj. U (’h. 1. 

» Re Wilhs, Spencer v. Willis, [lull] 2 Ch. 60;L 

* North Cheshire Brewery Co., [IU20] W. N, 140. 

‘ liifirlis t’* tiillins, [lOOBJ 1 Ch. 345. 
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The Act prescribes that on a subdivision of shares the amount 
paid on tlie original shares shall be equally aj)portioned to the 
shares of j*educed amount, but as part of a scheme sanctioned 
as a reduction of capital under Section 4(3, Sub-section 1 (a), 
a company was allowed to divide shares of £500 each, on which 
£185 w^as paid up, into three shares of £100 each, with 
£38 (3s. 8d. unpaid, and two shares of £100, wholly unpaid, 
and to cancel the last-mentioned two sliai-es.* 

Section 45 also gives certain powers for tlie division of 
shares into shares of ditferent classes, which are discussed at 
pages 25 and 2(3, supra. 

A Company Limited by Guai-antee registered since the 
31st December, 1900, must state its capital in its Memorandum, 
and, as this is unalterahh* except wdthin the limits expressly 
allowed by the A<'t, Oie company has no power to subdivide its 
shares, lliat power only being given by the Act to Companies 
Limited by Shares. 

lilCOlUiANlS.VriON OK KxiSTINO COMPANIES. 

Under Tim (Companies Act, 1862, when once a c(>m])any was 
register(‘d there w^as very little oj)])oi tunity foi* i*e-ari'anging its 
capital, taking new powers, or compromising with its c)*editors. 
TJic ca])ital might be im;j*eased, shares might be consolidated into 
shares of greater amount, and shares might be converted into 
slock* but a reduction of capital or a subdivision of shares was 
not authorised, nor could the lights of creditors or of ])referred 
shareholders be affected. ]3y the Acts of 18(37 and 1877 power 
was given to i-educe capital and to subdivide shares, and under 
'riic .loiiit Stock Companies Arrangement Act, 1870, arrangements 
could be ehecited with (U-editors, but only in a li(jnidation. In 
these circumstaiK^es it became a practice when an extensive 
reorganisation was desired to jmt the company into li(pjidation 
and to sell all its assets and undertaking to a new company, 
taking advantage of Section 1(31 of the Act of 18(32 (now' Section 
192 of the Act of 1908) to secAire that the shareholders of the 
old company .should accept shares in the new^ comj)any, and of 
The Joint Stock Companies Ai*i*angenient Act, 1870, to bind creditors 
to accept, the new company as its debtor. The procedure in such 
a reconstruction is described in Book 111, Chaptei* V, under the 
heading “ IIec’onstruction of a Comj'ANY ” (see page (320 infra). 
Such a ])roceeding was costljr, involving the registration of a new 
company, with the necessary duty and fees, and the tj’ansfer of 
all the assets and payment thereon of stamp duty at the rate of ten 
.shillings per cent, on the consideration for practically everything 

• Duloswclia Riil)lM3r EMtatCH, [1017] 1 Ch. 2K). 
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except stock-in-trade and other goods, wai*es, and mei'chandise. 
With the increase of the conveyance duty (in 1910) to one pound 
per cent., and of the capital duty (in 1920) to a like amount, the 
cost of a reconstruction by way of liquidation has become too heavy ; 
but, in the meantime, new powers have been given to an existing 
company to reoi’ganise its affairs, and it is now more usual to make 
use of these ])owers and reoiganise without going into liquidation. 

The powers for this purpose are to be found in the Act of 1908 
as follows : — 

Section 9 authorises, within (certain limits, altoi*atioiis in the 
objects clause of the jMcmorandum of Association (see 
])age .‘18, supra). 

Section 41 authorises — 

(1) An increase of capital (see J^age 420, sfipra). 

(2) A consolidation of shares (see page 489, supra). 

(8) A conversion of ])aid-u]) shares iido stock, and a 

ret^onversion of stock into shares (see page 439, 
supra). 

(4) A subdivision of sha)‘(*s into slnii'es of smallei* 
amount (sec ]mge 440, supm). 

(.*)) The cancellation of iniissiied shares (see page 424, 
supra). * 

Sections 4(5 to 5(5 authorise a. reduction of capilul (Kec,])ages 
424 lo 48 1, supra). 

Section 120 authorises a company, whether in liquidation or 
not, to etfect (;oitjpromiscs or aiTangements not only w'ith 
its creditors or any class of ci’cditors but also with its 
iiiembei's or any class of members (hjjo page 24, supra, and 
j)age ()80, lufra), while Section 45 gives cei-tain limited 
])owers of dealing with capital, and tlie rights of pi-efei'ence 
shareholders (see p.age 25, supia) whicli arc not very 
iin]K)rtaut, seeing that much wider and more general 
] lowers ai'o given by Section 120. 

It is obvious that »a reorganisation under those powers lias 
many advantages beyond the saving in expense when compai’ed 
with a liquidation and J’c-sale. For instance, in many cases leases 
and concessions are forfeitable in case of a winding up of the 
(Company, and in every case it is inconvenient to have a break 
in the continuity of the business with a possible (iancelling of 
contracts ; but there is one respect in w hich a reconstruction by 
liquidation was valuable, namely, in enabling the company to sell 
for ])artly paid shares so that those wdio took them became liable 
for calls and so provided the company with fresh capital. Tliere 
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is no reported case to the effect that on a reorf^anisation under 
Section 120 the shareholders cannot be called upon to take a 
fiirtlier liability in respect of their shares, but so deeply rooted 
is the })rinciple that in a limited company no member can be called 
upon to pay more than the amount of his share, that it is highly 
improbable tliat the Court will sanction a scheme which im^toses 
a further liability upon the shareholders, and it will be remembered 
that whether for a redaction of ca])ital or a compromise under 
Section 120 the sanction of the Court is necessary. If farther 
capital is required it is accordingly necessaiy to take power to 
create some very favoui’able class of debentures or shares (such 
as prior lien debentni*es or preference shai‘es caiTving a high i*ate 
of interest or dividend) which will be siifficitmtly attiuctive to 
the investor to j)rocnre the subscription of the required new capital. 

The various steps for i‘eoi*ganising the capital and business 
can be taken at one and the same time and by a single jvsolution,^ 
hut it is usual to include in the scheme a term that the whole is 
ti> l)e dc])endent upon the sanction of tlie Court being given to 
such ]»arts as re(|uii*e such sanction. 

Tt is not necessary liei'C to repeat the detailed requirements 
for eacli sic}) in tlie reorganisation, which will be found under 
the various headings referre<l to abo\e. hlveiy ])ai‘t. of the scheme 
jnust 1)*; carried out with due regard to the })rovisions of the Act 
affectingj that part: e.(j. if a reduction of capital is to be etTected 
all the 8tc])S required by Sections 4() to 5G- must be taken, and the 
necessaiy sanctions obtained and advertisements ])ublished, and 
in eveiy case the necessary meetings must be held and the i'e([uii‘ed 
majorities obtained. 

d'lie forms of schemes of arrangement aie very vai'ious. A 
s])ecimeii will suffice here. 

A Company is in financial difficulties, liaNing a ca])ital of 
£500,000, divided into 800,000 ordinary shares and 200,000 pi*efei‘ence 
shares of one pound each, and having made issues of first and 
second mortga.ge debentures of £150,000 and £100.000 respectively, 
the foi mer specifically charged on the A ” factory and works and 
generally upon all the assets, the lattei* having a spcicific first 
mortgage on the “ B ” factory which was acquired with the 
proceeds of the issue, and having, subject to the tii’st debentures, 
a floating chai*ge on all the other assets of the eompany. The 
interest on the debentures is in arrear, receivers have been appointed 
by the Court in actions commenced on behalf of each class of 
ilebentiire holders, and, in addition, the debts owing to unsecured 

^ North Chetihire Urewery Company, [1020J W. N. 140. 

Cooper, Cooper & Johnson, [1902] W. N. 199; White Pass and Yukon Railway Co., [1018] 
W. N. 32:1. 
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creditors amount to over £60,000. Nej^otiations take place between 
the company and representatives of each class of debenture holders 
and creditors, and between committees of the ordinary shareholders 
and pi'eference sliareholders, and a scheme of aii'angement is agreed 
by which it is determined to ]u*oceed in the following maimer: — 

(1) Reduce the capital to £180,000, by writing eighteen shillings 
per share off each of the ordinary sluires and five shillings 
pel* share off each of the preference shares, leaving 300,000 
ordinary shares of two shillings each and 200,000 preference 
shai'es of fifteen shillings eaijli. 

(2) Consolidate evei'y ten ordinary shares of two shillings 
into one new* share of one pound and every four preference 
shares of fifteen shillings into one new share of three 
pounds each, and subdivide cacdi of these new three jioiind 
shares into three new shares of one pound each. 

(3) Unify the 180,0(Xf shares of one pound each resulting 
from the foregoing jiroceeding into one class of shares all 
ranking equally and to be called ordinary shares. 

(4) Increase the capital by £70,000 by the creation of 70,000 
new prefej’cnce shaj*es of one iiound each entitled to a 
cumulative ])refcrential dividend of eight per cent, and 
entitled in a winding u[) f4) repayment of f?npital befoie 
any payment is made to the oi'dinary sharehol(,iers, but 
not further to ])arti(;ipHte in the profits or capital of the 
company. 

(Ti) Ci'eate £100,000 [u-ior lien mortgage debenture stock 
constituting a first charge on all the assets of the company, 
and £125,000 “A” debenture stock entitled to a second 
charge on the assets, and £145,000 “B” debenture stock 
entitled to a third charge on the assets, specifying the 
rate of interest and other rights attaching to each class 
of debenture stock, 

(6) Declare that the coiiijjany may issue the jirior lien debenture 
stock to rai^ie fresh working capital and to ]»M.y the costs 
of the debeitture holders’ actions and of the scheme. 

(7) Declare that the “A” and “B” debenture stock shall be 
issued to the holders of the existing first and second 
mortgage debentures, so that the “A” debenture stock is 
issued to the holders of the fii’st debentures in proportion 
to the value of the assets on wdiich they have a first 
charge {t.e. all the assets except factory “B”), and to 
the holders of second debentures in proportion to the 
value of the assets on which they have a specific first 
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mortgage (these amounts having been previously ascertained 
by valuation and agreed), and that the “Jl” debenture 
stock is issued to the lioldei*s of tlie first and second 
debentures in proportion to tlie amounts secured by such 
debe?itui*es respectively for princij)al and interest in airear, 
so far as the same are not satisfied by the issue of 
debenture stock as above mentioned. 

(8) Declare thal, the amounts owing to the unsecured creditors 
of the company sliall be satisfied by the issue to them 
of fully paid new preference shares at j)ar. 

(9) Direct that ap])lication shall be made in each of the 
debcntui*e holders’ actions that the receivers shall be 
discharged and all proceedings stayed, costs being paid 
by the company out of the p?*oceeds of the issue of the 
prior lien debenture stock. 

This scheme will result in the company having ])ov^er to raise 
,€100.000 by the issue of ])rior lien delienture slock, in the rights 
of the existing debentures of each class being re-ari*anged and 
the arreai'S of inlerest funded, in the unsecured ci'cditors having 
their debts converted into fully paid preference shares of the new 
issue, and in the old sliare capital of £200,000 in preference shares 
and £)i()0,000 in oi‘d inary shares b(*ing reduced and unitied into 
a single^ .share issue of £180,000 in ordinary shares. 

TJie redind/ion of capital will rorpiii'e a s])eeial resolution and 
the saiietion of the Court, under Section 4(). It will he necessary 
to alter the Articles declaring the rights of the pieference and 
ordiiniry shareholders by special resolution, and to obtain the 
consent of tlie preference sbarebolders by a resolution under 
Section 45 if their rights arc dctei-mined by the l\remorandum of 
Association without a power of variation, hut if not so determined 
either by resort to the ]K)wers contained in tlio Articles, or if 
those do not suffice by pi'oceedings under Section 12U. Meetings 
and resolutions of the holders of the first mortgage debenture 
holders, of the second moi’tgage debentiii'e lioldcrs, and of the 
nnstvnred ci'editors mu.st be held separately under Section 120, 
and tlie whole scheme requires coiitirmation by tlie Court under 
Sections 45, 46, and 120. This can be obtained by a single 
application on which all the parties interested can a]>pear. 

It may bo suggested that the original ordinary shares should 
he wiped out altogether, but it is usually found desirable to leave 
them a small intoi'est to secure tlieir su])port to the scheme and their 
assistance in subscribing to the new pi‘ior lien debenture stock. 
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CHAPTER VIL 

MISCELLANEOUS MATTERS. 

Annual Returns op Capital and Members. 

Evert conipany liaviiig a share capital is required to make, once 
at least in every yeai*,* a List of all persons who were members 
of the company on the fourteenth day after the first or only 
ordinary general meeting in the year, and a List of all persons 
who have ceased to be members since the date of the last 
Return or (in the case of the first Return) of the incorporation 
of the conipany. The List must state the names, addresses, and 
occupations of all the past and present members of the company 
therein mentioned, and the number of shares held by each of 
the existing members at the date of the Return, specifying 
shares transferred since the date of the last Return and the 
dates of I'egistratioii of the transfers (Section 26, Sub-section 1). 

The List must be accompanied (Section 26, Sub-section 1) by 
a Summary distingnisliing between shares issued for cash and 
shares issued as fully or partly paid up otherwise than m cash, 
and specifying the following particulars : — ' 

(a) The amount of the share capital of the company and 
the number of tlie shares into which it is divided ; 

(b) The number of shares taken from the commencement of 
the company up to the dale of the Return ; 

(c) I'he amount called up on each share ; 

(d) 'J^he total amount of calls received ; 

(p) The total amount of calls unpaid ; 

(/) The total amount of the sums (if any) paid by way of 
commission in resjiect of any shares or debentures, or 
allowed by way of discount in respect of any debentures, 
since the date of the last Return; 

(g) The total number of shares forfeited; 

Qi) The total amount of shares or stock for wliich share 
warrants are outstanding at the date of the Return ; 

(i) The total amount of share warrants issued and surrendered 
i*espectively since the date of the last Return; 

ThiK i8 in udditiuu to the Return which Ims to he made within one month aft.er each 
allotment of Hharen (see 182, rupra^. “Every year" msaiis every calendar year; 

i.tf. from the 1st January to the Slst December incluhive (Gihson v. llarton, [J876J L. E. 
10 y. li. 32U; Edmunds «. Foster, [ 187.VJ :« L. T. OUO). 
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(k) The number of shares or amount of stock comprised in 
eacl) shai’e warrant ; 

(Z) The names and addresses of the persons who at the date 
of the Return are the directors of the company, or occupy 
the position of directors, by whatever name called, in- 
cluding^ the name and address of any ])erson (which will 
include company or corporation) in accordance with whose 
directions or instructions the directors of the company 
are accustomed to act (Companies (Particulars as to 
Directors) Act, 1917), see page 295 et seq.^ supra) ; and 

(?n) The total amount of debt due from the company in respect 
of all mortgages and charges which are required (oi*, in 
the case of a company registered in Scotland, which, if 
the company had been registei^ed in England, would be 
required) to be registered with the Registrar of Companies 
under the Act, or which would have been required so to 
be registered if created after the 1st July, 1908J 

The Summary of a public company must also include a state- 
ment ill the form of a balance sheet as described on jiage 398, 
supra (Section 26, Sub-section 3), from which leqnirement a 
private company is exempt. 

Tlije List and Summary must be signed by the manager or 
secretary of the company (Sub-section 4). 

In the case of a private company there must also be tiled a 
certificate signed by a dii*ectoi’ or the secretary that the company 
has not issued any invitation to the public to subscribe for shares 
or debentures of the company, and where the Ijist of Members 
of the company shows that their number exceeds fifty also a 
certificate showing that the excess consists Avholly of employes or 
ex-employes as authorised by Section 121, as amended by Section 1, 
Sub-section 2, of the Act of 1913" (see jiago 453, lufra). 

The above-mentioned particulars have to be entered in a separate 
part of the Register of Members, made up to the fourteenth day 
after tlic ordinary general meeting, and the entry completed 
within the next seven days, and a cojiy forthwith filed wdth 
the Registrar of (Companies (Sub-section 4). Where there is 
more than one ordinary general meeting in the year the above 
entries have to be made up to the fourteenth day after the 
first of such meetings. The same particulars are required to 

‘ Aa to these see j)ape 271, mpra. It will be observed that there may lie iiiortK-affCB 
and char^fos whieh wore created before the lat .lanuary, 1VK)I, ami therefore do iu>t re(|Uire 
reKistnvtum, or which, created between the 31at December, UKMj, and the 1st July, HHW, ditl 
not require rei^istratioii under the Act of UKH>, but would require rcKistriitiou if now 
created. All these must be included in the Ketiirn. 

'-‘The Companies Act, 1913, Section 1, Sub-section 3. 
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be entered after the first or statutory general meeting where such 
meeting is an ordinary general meeting.^ If default is made in 
holding the general meeting in any year the Return cannot be 
made so as to cornjdy with the Act, and tlie penalties mentioned 
on the following page are incurred, as well as penalties for not 
holding the meeting.- 

the “Annual Retui-ii,” or copy of the above entries, must 
be written upon the authorised forms, impressed with a five- 
shilling fee stamp, and registered within the seven days mentioned 
above, or, in othei* words, within twenty-one days after the first 
ordinary general meeting in each year. Any company neglecting 
to mahe this Return “ shall be liable to a fine not exceeding 
five pounds for eveiy day during whicli the default continues, and 
every directoi* and manager of the coin])any who knowingly and 
wilfully authorises or ])erTnits the dehuilt shall be liable to the like 
penalty” (Sub-seetioTi 5). In making out the Return care should 
be taken thaf. it does not contain any notice of trust, “expi*essed, 
implied, or constructive,” c.ontrary to Section 27, or it will be 
refused by tlie Registrar. It should be observed that the Return 
lias to be made u]) to the fonvio.onth day after the first ordinary 
general meeting — not to the 30th of June or the 31st of December, 
or to the end of the company’s financial yea?*. 

In addition to the risk of penalties incuircd by a- cofiij)any 
neglecting to make its Annual Returns, there is the danger that 
the Registrar may tjvat the omission as being reasonable cause 
for belief that the company is not carrying on business or in 
operation, and, after certain formalities, removing its name from 
the Register of Companies under Section 242. A company’s name 
can only be restored to the Register by an Order of Court, to 
obtain which involves considerable ex])ense (see “Aho«tive and 
Defunct C^uvirANiFs,” page (518, ’infra), 

Kveiy year large nunibei*8 of companies are thus strii(;k off the 
Register, sometimes with serious results to share and debenture 
liolders. The Board of Trade also institutes proceedings and 
frequently obtains convictions in cases of default in making 
Annual and other Returns, the penalties and costs ranging from 
six or seven pounds to considerably over a hundred pounds. 

All registered eom})anies having a share capital must comply 
with tlie 3 *equirements of the sections mentioned above, whether 
incorporated under the Consolidation Act or any previous Act. 


1 The IlejuriHtrnr takcH the Mew thnt the statutory general meeting is not an ordinary 
general meeting, and that coiiBeiiucntly no return is required in respect of such meeting. 
This view appetirs to lie in conflict with Table A, Clauses 45 and 47. 

aOihson v. Barton, [1875] L. R. 10 Q. B. 339; Park v. Lawton, [lUlll 1 K. B. 688. 
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Life Assurance Companies ai'e nnder divers special requirements 
under 1'lie Assurance Companies Act, 1909, and those complying 
with tliose requirements are exempt from the provisions of 
Section 108 mentioned below (see Sul)-.section 6 of Section 108). 

By Section 108 every company being a limited banking 
company or an insurance company (save as before stated),, or 
a deposit, provident, or benefit society, must before it commences 
business, and on the first Monday in February and the first 
Tuesday in August in every year, make a statement in the 
Form C in the First Schedule to the Act, and display a copy 
in a conspicuous place in the registered office, and in every 
branch office or place of business, and every member or creditor 
is entitled to a co])y on payment of sixpence. 

Banking companies registei'cd under the Companies Acts may, 
by a})pending to their Annual Returns a statement of tlm several 
places where they carry on business, with the counties in which 
they are situate, he relieved fj‘om the duty of rendering to the 
Commissioners of Inland Revenue the Returns of their share- 
holders and officers required at tlie commencement of each year 
under ilio various Acts affecting banks and bankers (Revenue, 
Friendly Societies, and TTational Debt Act, 1882, Section 11). 

As to the penalty fo»* wilfully making a statement false in 
a material particular, knowing it to be false, see Section 281 and 
The r^orjury Act, 1911, Section 5. 

Carrying on Business with Less than the Minimum Number 
OF Members. 

Evciy member of a j>nhlic company cari-ying on business for 
more than six mouths after tlie number of members bas been 
reduced below seven, or in the case of a pi'ivate company below 
twod becomes severally liable for the whole of the debts of the 
company contracted during the time it so cari*ies on business 
after the six months, if cognisant of the fact that the number 
has been reduced below the minimum allowed, and may he sued 
for the same without the joinder in the p.ction or suit of 
any other member (Section 115). Tlie company may also be 
wound up by the Court (Section 129). For the purpose of these 
sectiojis it w'ould seem that past members aii({ persons who are 
representatives of deceased members must not be counted. ^ 


' By The Conipauies Acl, lOlU, a private company fuiliuf^ to comply with the special 
provisions couHtitutin^ it a private ctmipany loses the l^eiielit of the provision eiititliiij^ it 
to carry on buaineBs w'lth less than seven momberR, and Sections 115 and 129 apply as if 
vt wore a public company. 

’Compare Bowling and Welby’a Contract, [1896] 1 Ch. 663. 
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Penalties. 

The cases iu which penalties are imi)osed are very numerous. 
They are referred to throughout tins hook in connection with the 
subject-matter to wliich they relate. Py Section 276 all offences 
under the Act made punishable by any fine inay be prosecuted 
under the Summary Jurisdiction Acts: i.e. by Police Court 
proceedings. The penalties may be heavy: for instance, in 1908, 
at the Westminster Police Court, a compan}’- was fined £1 a day 
for 155 days for neglecting to file the Annual Returns ; and in 
1909, at the same Coin*!, a company and its sole director were 
fined £50 each and costs for not having the company’s name 
displayed in a conspicuous position outside its oflice. More recently 
fines ranging from £5 to £700 have been imposed. 

Section 276 also contains a list of cases in wliicb the prosecutions 
in Scotland must be at the instance of the ljoi*d Advocate or 
a procui'ator fiscal .as the Lord Advocate may direct. 

Criminal offences are dealt Avith by Sections 21(5 and 28l ot 
the Act of 1908, Seed ions 81 fo 84 of The Larceny Aci,, 1861 
and Section 5 of The Perjury Act, 1911 (see ])agB (il2, infra?). 
Various pi*ovisions of The Porgery Act, 1916, apply to mattci's 
relating to coni])anies. 

Registration or .Existing Comcanies UNi»Kit J*art Vll. of Tn« Act, 
AND AerLicATiON OF THE Act to ExisTiNMi Companies., 

By Part VII. of the Act the I'egulations under which existing 
companies may register are laid doAVii. By Section 249 it is declared 
that any com[)any consisting of seven or more members in existence 
on the 2nd N^ovember, 1862, incliidiiig companies registered under 
the Acts of 1856 and 1857, and any conijiany consisting of seven 
or more membei’s formed after that date in pursuance of any Act 
of Parliament or of letters jiatent, or being a company Avithin 
the Stannaries, or being othei’vvise duly constituted by law, 
may at any time i-egistci’ under the Act as unlimited or limited 
by shares, or limited by guarantee,^ and the registration is valid, 
although only for the ])urpose of the coni])any being Avonnd uj). 
A company Laving the liability of its rnembei'S limited by Act 
of Parliament or letters ])atent may not I’egister as unlimited or 
limited by guarantee, nor can it j-egister at all unless it is a tioint 
Stock Company: that is to say, unless it has a permanent jiaid- 
up or nominal share capital of fixed amount divided into shares 
or stock, and so formed that only shareholders or stock holdei’S can 
be members ; nor can any oilier company that is not- a Joint 
Stock Company as aboA^e defined register as a company limited by 

1 When re^rifttered with limited liability' the word “Limited" iiiiist be the la&t w'ord of 
the 'name (Section 258). 
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shares ; and in the case of every company applying for registi‘ation 
the assent of a majority of the members present at a general meeting 
summoned for the purpose is required, whicli in the case of a 
company the liability of whose members is not already limited 
by ^ct of Parliament or letters patent aiiplying for registration 
as a limited company must be a three fourths majority. Fm*ther, 
in the case of a company ajifiljung for registration as a company 
limited by guarantee a resolution is required accepting the 
liability involved in the guarantee. 

Companies already registered under the Art of 1862 may not 
re-register under this Act (Section 249, Sub-scction 4) ; but the 
Act applies to all companies formed and registered under Hie 
Joint Stock Companies Acts, 1856 and 1857, or under The 
Companies Act, 1862 (Sections 245 and 285), and to all comjianies 
r(‘gistored but not formed under those Acts (Section 246), and to 
unlimited companies registered as limited under the Act of 1879 
(Section 247); in all these cases any reference in this Act to 
the date of I'egisti'ation being read as I'eferring to the date of 
registration iindei' those Acts respectively. A company registered 
under the Act of 1856 or 1857 may cause iis shares to be 

transferred in the iiianno]* hitherto in nse, or in such other manner 
as tlie company may direct (Section 248). 

If ft bank of issue registers under the Act as a limited 
com])any it does not acquire limited liability in respect of its 

notes, and if in a winding up the assets are insufficient to 

satisfy all creditors the members aj*e liable to make good to 

the general assets any amounts applied thereout in satisfying 
note-holders (Section 251). 

Before I’ogisii’atioii there must be furnished to the Registrar — 

1. A list sliowing tlie names, addresses, and oeeiipations of 

the members, with the shares or stock held by them 
res])ectively, distinguishing each share by its number. 

2. A copy of the Act, Royal Charter, Letters Patent, Deed of 

Settlement, Contract of Copai'tnery, Cost Book Regula- 
tions, or other instrument constituting or regulaling the 
company. 

3. If the company is to be a limited company a stateniciifc of 

the nominal share capital and the number of sljares or 
amount of stock of which it consists, and the numher of 
shares taken and the amount paid on each share, with 
the name of the company, including the word “ limited 
as the last word thereof, and in the case of a company 
limited by guarantee the i*esolutidn declaring the amount 
of the guarantee (Sections 252 and 253). 
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The foregoing particulars must be verified by a ' statutory 
declaration by two or more directors or other principal officers 
(Section 254), and the Registrar may require further evidence 
(Section 255). 

No fees are chargeable for registration if the company is not 
regifstci-ed as a limited company, or if it was already limited by 
Act oF Parliament or Letters Patent (Section 257). The fees 
payal)le in other cases are specified in Table B in the First 
Schedule, and on payment of these and compliance with the 
requii’ements of the Act tlie Registrar issues a Certificate of 
Incorporation, wliich has t}}e same effect as upon a registration 
under Part J. of the Act (Section 259). 

Upon registration all property, real and personal (including 
things in action), of the company passes to and vests in tlie 
company as incorporated by the Act (Section 260), the rights and 
liabilities of the company remain unaffected (vSection 261), and 
all actions and other legal proceedings against the company or 
its public officer, or a,ny member, may be continued, but execution 
may not issue against jin individual member. If the ])roperty 
of the company is insufticieiit to satisfy any judgment or 
order, an order may be obtained for winding ni) the company 
(Section 262). 

The Act of Parliament or other instrument constituting or 
regulating tlie company continues to be the conditions and ♦.•egula- 
tions of the company as if contained in its Memorandum and 
Article.s of Association respectively (Section 263), or a Memoi*andum 
and Articles may be substituted for the Deed of Settlement 
(Section 261), and the provisions of the Act ap])ly to the 
company as if formed under the Act, with certain exceptions 
(Section 263, Sub-sections ii. to v.). 

Before 1890 it was not uncommon for partnersliips to form 
themselves into what were called “ Companies at Common Law,” 
and then to I'egisler themselves under the Companies Acts, and 
thus obtain limited liability. But all applications from companies 
which wei-e not in ^existence before 1862, unless they have been 
formed under some Act of Parliament or Royal Charter, have 
since 1890 been rejected.^ 

In the case of companies formed privately after 1862, to 
which Certificates of Incorporation were issued before 1891, 
reliance can be placed upon Section 17, Sub-section 1, which 
declares that “ a Cei-tificate of Incorporation given by the Registrar 
in respect of any association shall be conclusive evidence that 
all the requirements of this Act in respect of registration and 


' liei?. r. Hegistrur of Joint Stock Companies, [1801] 2 Q. B. 608. 
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of matters precedent and incidental thereto have been complied 
with and that the association is a company authoi’ised to be 
registered and duly registered under this Act^’; but Kekewich, 
J., has held that such a registration was not sufficient to vest 
in the company, under Section 193 of the Act of 1862, property 
owned by the partnership before registration, but that a title could 
be obtained by possession under the Statutes of Limitation.^ • 

There are still a few old companies in existence wliich have 
not bec;ome incorporated under the Companies Acts. These are 
mainly gas and water companies, constituted by Deed of 
Settlement or similar instrument prior to 1856. After the 
passing of the Joint Stock Com])anie8 Act of that year most 
of them became incoi'porated under it, but some have not yet 
re-registei*ed. 

Tn most cases also many of the provisions of the Deed of 
Settlement have, through altei*ations in company law and ]>ractice, 
become obsolete and inapplicable. To overcome this defect 
re-registration is very desirable, as by that means Ihe power of 
rescinding the Deed may be obtained, except so far as the 
expressed objects of the company are concerned, and entirely 
new regulations in accordance with present needs may be adopted 
undei* Section 13 of the Consolidation Act. 

Private Companies. 

Ib’Tor to the passing of the Act of 1900 all companies were 
treated alike, and the expression “ Private Company ” could only 
have any meaning as describing the practice of tlie persons 
intei’ested. By the Act of 1900 a distinction was drawn between 
those companies which did and those wdiich did not offer their 
shares to the public for subscription, and to some extent the 
words “ Private Company ” were used to denote those companies 
which did not offer their shares to the public. Experience 
soon showed that the original membei'S of many com])anies 
which did not in the first instance make a ])ublic issue soon 
began to distribute their holdings by means of sales on the 
Stock Plxchange or otherwise, and in such cases the companies 
became to all intents and purposes Public Companies, while the 
public liad not the protection supposed to be afforded to them by 
the requirements of the Act of 1900 that very full information 
should be given in the prospectus, and that such prospectus 
should be filed. The Consolidation Act of 1908 goes further 
than the Act of 1900 in enforcing publicity, and requires companies 
which do not issue a prospectus to file a “ statement in lieu of 
prospectus with the Registrar of Companies, and botli those 

A He CuBsons, Lnuited, [HWAj 73 L. J. Ch. 29C. 
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'companies which do and those which do not issue a prospectus 
to file an annual balance sheet ; but it was recoj^nised that this 
publicity might not be entirely a-ppropriate in the case of really 
private companies, and a disfcincfion was accordingly drawn 
between private and other companies, and, for the first time, a 
formal discrimination was made. 

'By Sfiction 121 a Pi'ivate Company ^ is defined as one whicli 
by its Articles — (a) Restricts the right to transfer its shares; 
(h) Limits the number of its members ('exclusive of persons who 
are or have been in the employment of the company") to fifty; 
and (r) Prohibits any invitation to the public to subscribe 
for any sliares dr debentures of tl^e company; with a proviso 
in Sub-section 8 that joint holders of shares shall, for the 

purposes of the section, be treated as a single member. As 
regards (a) it would seem that almost any restriction affecting 
the whole of tlie shares will suftice, and that even the common- 
form clause giving the directors ])owcr to reject transfers to 
persons whom they do not a})prove will satisfy the Act; and 

as regards all the conditions until the Act of 1913 they were 
satisfied by the insertion of restrictive provisions in the Articles, 
whether such provisions were or were not observed in practice, it 
having been held that Jio penalty could be enforced for failing to 
observe them, ns, for instance, when the number of members was 
allowed to exceed lifty." Since this decision The Companies Act, 
1913, lias been jiassed, enacting that if the company makes 
default in comjilyiiig with tlicse ]n*ovisions of its Ai'ficles ii 
loses the bent'fit of tlic exemptions conferred b}^ Section 26, Sub- 
section 3, and Sections 114 and 115 (see page 455, infra) ^ and 

may be wound uji if its number of membei's is less than seven. 

The same Act requires every Pj-ivate Company to send witli its 
Annual List of Memliers a certificate, signed b}" a directtir or the 
seci'etary, that the company has not issued any invitation to 
the ])uhlic to subscribe for sliares or debentures, and Avhcre the 
List of Members shows that their nuiuher exceeds fifty a similar 
certiticide, showing that the excess consists wholly of ])ersons 
who may lawfully h§ excluded in reckoning the number of fifty. 
But the Court may relievo a coni])any in case of an accidental 
failure to comply witli the Articles, or where on other grounds 
it is just to grant relief. 


I For tlio purpotsos of Llie Apportionment Act a company which is a. Private (company 
uudor the Companies Acts is .still a J^ubhe Company (Theobald r. White, [1913 J 1 Ch. 231). 

^The Companies Act, 1913, amends Section 121, and alloivs the exclusion of persons 
“who are in the employment of the company and of persons who, haviiip been formerly in 
the employment of the company, >vere while in such employment and have continued after 
the detornii nation of such employment to be members of the company." 

^ Favk V. Royalties Syndicate, [1912] 1 K. B. ;i30. 
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Associations not for profit, companies limited by guarantee, and 
unlimited companies cannot bo registered as Private Companies 
unless they have a share capital, foi* the Articles cannot comply 
with the provision requiring the right to transfer shares to be 
rest]*icted. 

There is no reason why an unlimited company having a share 
capital should not be a Private Company, and partnerships 
desiring to define their rights witljout seeking limitation of 
liability may avail themselves of registration. In such case it 
may be wise not to requii'e any qualification for directors, as a 
])r()posed director might refuse fo acee])t unlimited liability. 

A company registered as a Private Company has several 
advantages. It may consist of two or more ])ci*soiis (Section 2), 
.so that there is now no occasion for seven “dummies” to sign 
the Memorandum of Association of a newly formed j>rivate 
com])aTiy, and the derision which was so often applied to “one 
mail'’ comjijitiies has no })oint. Where there are only two 
members it is necessary to rcmeinber that on the death of one 
of them the same consequences follow as when in a Public 
Company the number of members is reduced lielow seven (see 
pag(‘ 449, supra). 

I’j-ivate Companies are free fj-om the obligations imposed upon 
eomp^inies which do not issue a ])rospectns to file a statement 
in lieu of it (Section 82: see jiage 119, sxqwa). They aie also 
relieved, by Section 2G, Sub-section .4, from the necessity of 
filing an annual statement in llie foi’in of a balance sheet, and 
by Section 65, Sub-section 10, from forwarding to their members 
or tiling the i-eport prior to the statutory meeting required 
in the case of othei’ companies by that section ; and they are 
not subject to the pi-ovisions of Section 114 giving holders of 
jireference shares and debentures the same right to receive 
and inspect balance sheets and the re])orts of auditors and other 
I'cports as is ])ossessed by ordinary shareholders, although 
jirefeience as well as other shareholders Avill still be entitled 
to inspect the auditors’ report and to be fuimisliod with copies 
of the balance sheet and auditors’ report under Section 113, 
Sub-section 3. 

Tliey also escape from the provisions of Section 85 requiring 
a mhiimuni subscription before allotment, and are entitled to 
commence business immediately on incorporation, for Section 87 
does not apply (see Sub-section 6). 

Section 72 (requiring directors named in the Articles to file 
a contract to take their qualification shares from the company if 
they have' not signed the Meiiiorandum of Association therefor) 
does not apply to Private Comjianics. 
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Private Companies, as well as Public Companies, can, it seems, 
, pay a commission out of capital for underwriting their shares, 
but in such case must file with tlie Registrar a statement in the 
prescribed form, verified in like manner as a statement in lieu 
of prospectus (see page 159, supra). 

The method of forming a Ih'ivate Company is the same as 
in the case of a Public Company, save that not more than two 
persons are required to subscribe the Memorandum and Articles, 
and that the Articles must contain tlie provisions above referred to. 

Existing companies which are in effect Private Companies 
may by altering their Articles become Private Companies under 
the Statute and so obtain the benefits above referred to, and 
a large number of such companies liave done so. 

If a Private Company desires to become a Public Company, 
it may do so, subject to anything contained in its Memorandum 
or Articles (Section 121, Sub-section 2), by passing a special 
resolution to that effect, and filing the statement in lieu of 
prospectus required by Section 82 in the case of other companies 
(see page 119, supra)., and a statutory declaration such as is required 
by Section 87 in the case of othei’ companies before commencing 
business (see page 1()7, supra). This involves the filing of a consent 
to act by the directors named in the statement, and a contract 
by them to take uj) their qualification shares, if any, unJes,'^ they 
signed the Memorandum of Association therefor at the time of 
incorporation, llowevei’, it is not the practice to file all the 
documents mentioned in the case of every conversion, for the 
Registrar, whilst holding that the requirement ns to the passing 
of a special resolution a]q)]ies both to comj)anies which luive 
throughout their existence been j)rivate and to companies which 
have previously been jniblic, considers that the other requirements 
of Sub-Section 2 of Section 121 n])ply only to companies which 
have not previously been ])ublic. It would seem that a Pj’ivate 
Company, even if prohibited by its Articles from so converting 
itself into a Public Company, cun fii'st alter its Articles and then 
proceed with the conversion. 

The i*ecognition pf Private Companies appears to be a wise 
step, ami it will be seen that Limited Liability may now be 
obtained in any one of the following forms: — 

1. Limited Partnershij)s under The Limited Partnershi 2)6 Act, 

1907 (which came into operation on the 1st January, 
1908), in which case, however, there must always be at 
least one partner with unlimited liability. 

2. Private Companies, which may consist of any two or 

more members (not exceeding fifty, as mentioned on 
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pitf^e 453, whose liability (except in the case of 

unlimited companies) is strictly limited, and such 
coiu])anies are not required to file any prospectus, 
statement, or balance sheet. 

3. Ihiblic Companies, consisting of not less than seven 
members, which must give publicity to their condition by 
filing a pros])ectus or statement in lieu thereof and an 
annual stateniont in the form of a balance sheet. 

CoNVKHTlNG PRIVATE BUSINESSES INTO CoMI’ANlES. 

It fi’equcntly happens that the members of a private firm 
desire to turn their business into a com])any, althouj^h they do 
not propose to publish any proaj>ectus or to invite the public 
to tahe shares. The advantages are obvious. 'J'he limitation of 
liability is of great im]>ortance to all, and can he extended to 
all flic* partners, and not, as in the case of limited partnerships, 
only to sleeping pai’tnevs ; while, in addition, Iversons willing to 
lend money to the concern can bo secured by debentures charged 
on the property, and jiersons Avilling to risk a certain ajuount 
in the vcntui’o without incurring any further lial>ility can take 
shares, and, ]inyiug for them in full, be free from any further 
risk, while securing the advantage of the many protections afforded 
by flie Companies Acts, but not conferred by the Limited 
PartiiershijiK Act. 

^JTio common ]>ractice is to form a Coinjiany Jiimited by 
Shares, having a ca])ital suflicicnt to allow of the assets of the 
firm being purchased. The Memorandum of Association is then 
signed by the partners, or if there is only one trader by him and 
at least one other person ^ The Ai'tieles declare that the pai'tners 
sliall be the first dir-ectors, and if the compai'y is to be a Private 
Company they must contain restrictions u])oii the sale of shares to 
strangers. If the company is intended to he a “Public” one 
there must be at least seven subsc.ribers to the Memorandum of 
Association. 

An agreement is next entered into whereby the firm agrees 
to sell and the eomjiany to buy all the assets and the goodwill 
of the bu.siness, the purchase money being payable in shares 
to he treated as fully or in part paid up, and to be divided 
among tlie partners in jiroportion to their interests in the 
business sold.- 

' Even before 1907 it ^as do objection that one or two persons held substantially all 
the shares. What are called “one man” companies are lawful (Salomon v. Salomon A Co., 
[IS07] App. Ca. 22). 

This agreenieut requires the same stamp as if it were a sale to strangers (John 
Foster & Sons t. Couimissionerb of lulaiiil Kevenue, [1S94] 1 Q. B. 616). 
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The usual method is for the company to take over the book 
and other debts, and to agree to pay the outstanding liabilities 
of the firm ; but it should be remembered that ad valorem stamp 
duty is payable, 1 either upon the agreement or the conveyance, 
in respect of the whole consideration (excepting only the part 
apportioned to goods, wares, or merchandise, or cash in hand 
or at bank on current account), and that the amount of the 
debts to be paid by the company for the firm is treated 
as part of tlie consideration. it is, therefort?, a more 
economical plan to arrange that only the stock-in-trade, freehold 
and leasehold })ropeT'ties, and other things requisite foi* carrying 
on the business shall bo sold to the company, that the company 
shall collect the outstanding debts as agent for tlie partners, and 
that the partners shall themselves })ay the existing liabilities. 
If this plan would leave the company with insufficient working 
capital, it can bo set right by the pai*tnci\s agreeing to subscribe 
for further shares, whicli they can ])ay for as the debts are 
collected. 

If the goodwill is treated as a valuable asset, and paid for 
by the conij)any. ad valorem duty will ])e payable upon the 
agreement for sale on this amount. It is not, however, necessary 
to purchase the goodwill; for, as the partners (if they will 
be the only members of the company) will share ip the 
profits of the company in the same manner as they do in 
those of the firm, they will not suffer by no price being 
paid fo]' it, provided that there is a covenant by the partners 
iiidividually not to trade in competition with the new company; 
hut, on the other hand, tliis course may result in the capital 
appearing to be too small for the business carried on-- a matter 
which ma}" affect the credit of the company. For instance, a firm 
doing business yielding ])rotits of iC5()00 a year on ])reraises 
lield at a rack rent may well have stock-in-trade only to the 
amount of £o0()0 or dC10,()00, and then, if the book debts are 
not assigned, and no value is put on the goodwill, the partners 
would sell the concern to the company for only this ^oOOO or 
£10,0(30, a sum whkdi might give the business the a])pearance 
of not l)eiijg very substantial. 

Registration of the contract relating to the issue of fully or 
partly ])aid shares pursuant to Section 88 must not he overlooked 
(see page 197, supra). 

Partnei'S are often willing to continue to take a certain amount 
of liability, and in such cases the purchase shares should be 
treated as only paid up in part. Thus, if the amount to be 


1 See 113, mnpra. 
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pairl for the business is £10,000, it may be paid by the issue 
of 20,000 shares of £1 each treated as paid up to tlie extent of 
10s. per share, in which case the nieTnl)ers will be under a 
liability of 10s. per share, or a further £10,000 in all. 

Sometimes, while protection is afforded to the sleeping partners, 
the other partners are willing to continue liable to an unlimited 
extent. This can be effect(‘d by appointing the active prtrtners 
directors with unlimited liability (see psge sirpra)^ and making 
the others ordinary members ; but, now that limited partnerships 
arc allowed, this course will not frequently be adopted. 

It is usual and desirable that all the partners in the old firm 
should enter into covenants with the company not to trade in 
com])etition with it, and not to allow their names to be used in 
any rival business. It seems that a consideration given for such 
a covenant does not attract ad valorem stamp duty, and that in 
effect the goodwill of the business may thus be transferred 
without payment of more than ten shillings duty. 

It frequently happens that after a trader’s death his executors 
desii*e to convert his bu.sincss into a conqiany. If the testator 
has not given power for sucli a conversion, nor authorised the 
trustees to invest in shai'es of incorpoi'ated companies, they cannot 
effect a sale to the company, and altliongh there lia\t ' con cases 
whesc the Court lias sanctioned such a proceeding, it appears now 
that the Court has no jurisdiction for such a purpose,’ nuless the 
arrangement is part of a compromise of disputes with third 
]iarties.- The Court has jurisdiction to allow a trustee to go 
iMitside the terms of his trust only where the case is one of 
emergency not foreseen or provided foi* by the author of the trust 
and circumstnuccs require that something should be doue,'*^ 

Even before private couqianies o1 only two jiersons were 
legalised the number of members bolding sahstauiiaL interests in 
a ])rivate company might be small, or indeed consist of a single 
person; for the House of Ijords in 1897 held that if a company 
was iTicor])orated according to law, and six of the sbarebolders 
hold only one share each, and the seventh held twenty thousand, 
the Coui’t could not go behind the Certificate of Incorporation 
and inquii’c wbeiber or no sucdi a “ojie man” company was what 
tlie Legislature intended when passing the Companies Acts.^ 
So, in a case where a man held 2499 shares out of the 2500 which 
c*oiistituted the capital of the company, and obtained loans from 
the company without interest, no dividends being declared, it was 

^ Se Morrison, 1 Cli. 701 ; re Urnwshay, flHSO] 0() L. T. 3.M). 

* West of Eni'lftTnl Bank v. Murch, Lisa'l] 23 Cli. ]>. 138. 

New, [llh>l] 2 Ch.534. 

■* Salomon v. Salomon A C«., [1807J Ajip. Cn. 32. 
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held that these could not be treated as part of his income for 
the purpose of super tax.^ Pkillimore, J., however, in 1911, returned 
to the view that a limited company may be a mere alias of the 
principal members in a case where fraud is shown.^ 

A sale, however, by an insolvent trader of substantially all his 
assets to a company is fraudulent and an act of bankruptcy, and 
upon the assip;nor bein^j* made bankrupt within tliree months may 
be set aside by the trustee in bankruptcy ; but even in such 
a case, if part of the consideration is issued to persons giving value 
in good faith and in ignorance of the irreguliirities practised, this 
portion of the transaction will stand good> WJien the Court sets 
aside the sale it will treat debenture holders and their trustee, 
who have taken possession of and carried on the business, as 
trespassers and liable for the value of any goods of which they 
have disposed, as well as to hand over tlio goods remaining in 
their possession •"* ; and whore a moi‘tgagee of the bankrupt’s 
property exchanged his mortgage for debentures of the company, 
it was held that he liad lost his mortgage and got no security 
as debenture bolder/' 

A transfer by a tradei* to a comj)any in tlie bond fide hope of 
benefiting his creditors docs not necessarily tend to defeat or 
delay creditors, and should not be set aside as void against the 
trustee but in a very similar ease IJorridge, J., bel^ the 
transfer did tend to defeat and d(day creditors, and was an act 
of batikriiptc}".” 


Foreign and Colonial Companies. 

Befoi'e 1907 the Coui’ts recognised the incorporation of companies 
abroad to the extent of liohling their members free from individual 
liability for the debts of the company, and allowing them to sue 
and be sued in British Courts in their cor{)orate name,® the same 
rules as to service of writs within or out of the jurisdiction applying 
to them as to private individuals; but there were no special 
requirements as to the manner in wdiich they might conduct 
business. As tlie })olicy of this country has always been to 


* Ct)inmis8i(mertt of Inland Jieveiiue v. Sansom, [1021J 2 K. U. 402. 
-Me Uarle 3 *, ex parte Dron^fhani, [1911] 1 K. 13. 95 

*Me Hirth, [1890] 1 Q. 13. f,13; rr Wheatley, [lUOlJ 85 L. T. 401. 

* Me Slobodinsky, [1903] 2 K. 13. 617. 

^ Me Goldberp, ex parte PajjfC, [1912] 1 K. 13. 60C. 

® Me Goldberg, ex jmrte Silverbtone, [1912] I K. 13. 384. 

7 Me Harrifl, ex parte Trustee, [1900] 54 W. R. 460, 14 Mans. 127. 

“ Me David and Adlard, ex parte Whmney, [1914] 2 K. B. 094. 

^ Dutch West India Co. v. Moses, [1723] 1 Strange 611. 
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encourage foreigners to trade to the largest extent possible within 
the kingdom, it would obviously be unwise to impose any 
restrictions which would hinder foreign corporations from placing 
their orders for goods or selling their own pi’oducts in the United 
Kingdom; but it was felfc that such foreign companies as actually 
set up business here should furnish at least some of the safeguards 
which our own companies do to their customers, and by Section 
274 the following provisions are made : — 

Every company incorporated outside the United Kingdom,^ 
and every Assurance Company constituted outside the United 
Kingdom carrying on business within the United Kingdom, 
whether incorporated or not," which establishes a place of 
business in the United Kingdom,*'^ is required, within one month 
from the establislinient of the place of business, to file with 
the Registrar — 

(а) A certified'^ copy (and if not in English a certified^ 
ti’anslation) of its Charter, Statutes, or Memorandum and 
Articles of Association, or other instrument constituting 
the company or defining its constitution ; 

(б) A list of the directors or persons occupying the position 
of directors of tlie company ; 

(^) The names and addresses of some one or more ))er8ons 
1 ‘esidcnt in the United Kingdom authorised to accept on 
behalf of the company service of process oi* any notices 
required to be served on the company ; 
and in case of any alteration in the above matters notice of the 
alteration must be filed within the time presciubed by the Board 
of Ti*ade (Section 274, Sub-section 1). 

Any pi’oeess or notice will be sufliciently served if addressed 
to the person named as above and left at or sent by post to the 
address filed (Sub-section 2). 

Every such company must in every year file a statement of affairs 
similar to the balance sheet or statement which a Bi’itish company 
is required to include in its Annual Summary^ (Sub-section 3, 
see page 446, siqv'ii). 


J This will include companies reffistered m the Uritish Colonies and India, or in tho 
Channel Islands or the Isle of Man. 

* Assurance (’ornpamos Act, 1909, Section 19. / 

* Carrying on husiness through agents is not establishing a place of business (Lord 
Advocate V. Huron and Erie Loan Co., [1911] S. C. 612 Court of Sess.). 

* I.f. certified in such manner as may be prescribed by the Board of Trade 
(Sub-section 6). The manner prescribed is set out in the Regulations of the Board of 
Trade dated the 26tb March, 1919. 

6 There is no rcriuirement that if the balance sheet is in a foreign language any 
translation should bo flle<l. 
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The Avords “ place of business include a share transfer or 
share registration office (Sub-section 6). 

Every foreign company having a place of business in the 
United Kingdom which uses the word “ Limited ” as part of its 
name must — 

(a) In every prospectus inviting subscriptions for its shares 
or debentures in the United Kingdom state the country 
in which the com})any is incorporated ; 

(?)) Conspicuously exhibit on every place where it carries on 
business in the United Kingdom the name of the company 
and the coinitry in which it is incorporated; and 

(c) Have the name of tin' company and its country mentioned 
in legible letters in all billheads and letter ])a[)er, notices, 
advertisements, and other official y)nblications of the 
comi)any (Sub-section !•). 

The penalty for default is a tine not exceeding fifty pounds, 
and in case of a continuing otTence tiv^e })ounds a day, ])ayable 
by the com]>any and evei’v officer or agent of the company^ 
(Sub-section 5). 

Ther-e is a fee ]iayable to the Registrar for filing any document, 
the amount being five shillings, oi* such less sum as may be 
prescj’ibed by the Hoard of ^Pi’ade (Sub-section 7). 

'I’hese ])rovisi()ns will enable a customer of a foreign company 
to know something about the corporation with which lie is dealing, 
and will render the service of wrils and otliej* processes more 
easy; but it only atTects comjianies having a place of business in 
the United Kingdom, and not such as tlo business only through 
agents- or by correspondence from abroad. 

Colonial com])anics are subject to the law of the Colony in 
which they are incorjuu-ated. In Canada a com])any may be 
incor])orated either undei- tlie Dominion Statutes or nndcj* those 
of the Pi-oviiK^e, and the Pi-ovineial Legislatures cannot by Statute 
sterilize or de.stroy the ea]>acities or ])owers whicli the Dominion 
has validly conferred.'^ 


1 There are no riucli words iis “kncnviii^rly a i)arty to snoh default.” 

-See Omnt v. Anderson & Co., [1892J 1 Q. Ji. 1U6 ; Lord Advocate v. Huron and Erie 
Loan Co., [IWH] S. U. 012, Court ot Sess. 

s Great West Saddlery Coinjuiny r. The KiiiR, [1021 J Ai<p. C’a. 01. 
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CHAPTER I. 

WINDING UP BY THE COURT. 

In the absence of statutory enactments the creditors of a coi'poratioii 
enforce their claims by levying execution upon or obtaining a 
receiver over the corporate projierty, and by suing the members 
for the amounts they are liable to contribute ; but since the year 
1844 tlie winding up of trading companies has been the subject 
of express legislation, whereby, instead of each creditor proceeding 
separately to enforce his rights against an insolvent company and 
its meiubors, an officer called “the Liquidator” is appointed to 
collect the projierty and assets, and enforce payment of the con- 
tributions due from the members, foi’ the purpose of distributing 
the sums realised among the persons entitled thereto, whether as 
creditors or members. 

LTiider the provisions of the Act a creditor cjinnot sue the 
members individually, or after a wiiiding-iip order attach the 
))roperty of the company, the liquidator acting as a trustee for 
those purposes.^ In a voluntary liquidation the riglit of a creditor 
to seize the company’s property is not automatically stayed, but 
an order may be obtained having that effect, and in practice the 
result is the same in the case of a voluntary or a compulsory 
winding up. 

The sections regulating the winding up of companies are 
contained in Part IV". of the Act (which by Part Ylli. is 
extended, with certain irioditications, to unregistered companies, 
partnerships, and associations consisting of more tlian seven 
members). A new body of Rules governing the jiractice and 
procedure in winding up, dated the 29th Mai-ch, came into force 
on the 1st April, 1909.- 


* If an UTirctfiBtercd coinimny is wouini up under Part VJll. of the Ac-t no contri* 
butory can be sued by the creditors withunt the Jeave of the Court (sec Section 271). 

“ By an Order of 20th July, 1921, qmiinjr into operation on let Septemlicr, 1J121, cerlHin of 
the lUiles as to inootings &c. in a coinpulsory liquiilatioii were extended so hs to apply in 
a voluntary liquidation, and a new Rule (140a) was added. These are dealt with ni their 
jiroper place. 
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The Statutes recognise three forms of Liquidation: namely — 
(1) Winding Up by the Court, often called “ Compulsory 
Liquidation”; (2) Voluntary Liquidation; and (3) Voluntary 
Liquidation subject to the Supervision of the Court (Section 122). 

Tn order to prevent any winding up of a company outside 
the Act, it is provided by Section 210, Sub-section (3), that any 
conveyanc(j or assignment by a coni})any of all its pro})erty to 
trustees for tlie benefit of all its creditors shall be void to all 
intents. A debenture by way of floating charge issued to a 
trustee for the benefit of all the company’s creditors is a 
“ conveyance or assignment ” within this section if the value 
of the equity of i-edemyition is merely nominal.^ 

A compulsory liquidation is initiated by an Order of the Court, 
made on the petition of one or more creditors or contributories or 
of the comjiany. A voluntary winding up is initiated by a special 
or extraoi’dinary resolution of the conqjjniy, oi* in rare cases by an 
ordinary resolution (see ])age 52't), and is therefore the act of 
the company alone ; but it may be continued under the sujiervision 
of the Court upon an Order being made to that effect by the 
Com't on petition duly ymesented. 

“The Courts having jurisdiction to wind uj) companies" 
registered in England shall be the High Court, the Chancery 
Coui’ts of the Counties Palatine of Lancaster and Durhaih, and 
the County Courts” (Section 131). Tlie Stannaries Court, , which 
had jurisdiction over mining companies in the Stannaries, has 
been abolished, and its powers vested in tlie County (hnirts of 
Cornwall.'^ 

Where the paid-up capital of the com jinny exceeds £10,000 
the winding uj) must bo commenced in the High Court, or, if the 
company is situate within the jui-isdiction of a Palatine Court, 
either in the High Coui-t or in such Palatine Court. 'I’lie winding 
up of companies with a jmid-uj) capital not exceeding £10,000 must 
be commenced in the County Court. Hut tlie Lord Cliancellor 
may exclude a County Court from having jurisdiction, and by 
order the County Courts not having juihsdiction in Hankruptcy 


^London Joint CitA Hiul MkIIhuiI Bank r. lleibcit Dickiiihon, [1922] \V. N. l.'l. 

-That is, corapanioa brought under the provisions of tbo Acts. If a company is 
not duly incorporated, or is an illegal associMtion, or not being a jirivate ooinpany, 
consists of less than seven members, the I'onrt hiis no jarisdiutioii to wind it up 
(National Debenture and Assets ('orporation, [ISillJ 2 t'h. 505). Cuinpunies having no 
capital are subject to the jurisdiction {re North of England Iron Steamship Insuranre 
Association, [1900] 1 Ch. 481). 

•Section 131, Hub-section 4; StannariGS Court Abolition Act, 1896, Section 1. As to its 
jurisdiction see Dunbar v. Harvey, [1013] 2 (’h. 530, from which it appears that this Court 
has power to wind up partnerships tonned to work metalliferous mines in the StannaneK 
whatever the number of the partners. 
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are excluded. This excludes the Metropolitan County Coui*t8. 
whose jurisdiction passes to the Higli Court of Justice. ^ Further, 
the winding up of companies formed to work metalliferous mines 
witliin tlie Stannaries only must he commenced in a County 
Court of Cornwuill, whatever the ca])ital of tlie company, and if 
commenced elsewhere will be transfei-red to that Court ^ (see 
Section 131, Sub-sections 2 to 5). 

The County Court cannot, however, decide questions between 
the compaii}" and a stranger arising out of tj-ansactions occurring 
before the liquidation ^ ; and where a company, whether registex^ed 
or not, has no sliai^e capital, the County Court has no jurisdiction 
to wind it up, since Section 181, Sub-section (3), only applies to 
companies Ijaving a share (*apital.‘^ The petition in such a case 
must be pj-cstMitcd to the High Court. 

It is pi'ovided by Section 131, Sub-section 7, tliat nothing in 
that section shall invalidate a proceeding by reason of it being 
taken in a wrong Court. The same rule applies in Bankruptcy, 
iindi'r which it has beeui held that, althougli any order made is 
valid, the wilful preseTitation of a ])etitioii in the wrong Court 
is a gi*ouiid for dismissing it^; hut the Court may make a 
winding-uj) order and direct the suhse(|uent tra-nsferto the pi’oper 
Co 111 ’ t.^ 

the piir])()ses of winding ii]) the County Coui’ts have all 
the pgwei's of the High Court (Section 131, Sub-section 6), 
including tlu' power to commit to ])7*ison for disobedience of 
tlieii* orders, 7 l)ut tlu'y must act through their owm officei'S ® 
(see Rules 22 and 21). Krom County (’oiirt oi’ders an appeal 
lies to the Divisional (^ourt, and procedure by certiox’ari or writ 
of prohibition is not the jiroper remedy/'^ 

1 Court Huroaii No. 2, [ IHtM ] W. N. lo. 

* New Terras Tin Miniuj' Co., [1801J 2 Ch. .'JU, 

3 Ilklcy Hotel (Jo., [1803 ] 1 g. li. 248 

* North ol Eu^'lniul Iron .SteMiiiship lusuruTice ANhOcuitinn {mipni) ; Monmouthshire and 
South Wales Km])h»y(;rh Mutual Indenmity Society, ni t'p, [11K)0] \V N. B; Twentieth 
(loutiiry E(|Uitahlo FrieTally Society, iw re, [IIUU] AV. N.23B; Victoiia Society (Kuottingley), 
iH re, [11)13] 1 ('ll. 167; I roiifounders (IJradford llraiich) Social (.’luh and Inatituto, iu re, 
[1023J AV N 127. 

3 jmrfe May, re Bnghtmorc, [1885] It g. 11. D. 37; ex parte French, re French, 
[18'JOj 2t g. U. D. 03. 

•Section 133, Siih-section 1; Milford Haven Shipping Co., [18P6] AV. N. 1(3, Duller 
Tin Co.. [1887] 35 Sol. .1. 200. 

" New Par CoiusoIh No. 2, [1898] 1 g. D. 000. 

8 For example, a direction cannot be given to levy under a 7?. fa. (Dassett’s Plaster Co., 
[ISOt] 2 Q. B. 90). 

»New Par Consols No. 2, [1808] 1 Q. D. 609; Skuiiior v. Northallerton County Court 
Judge, [1800] A. C. -130. 


H-B. 
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A Special case may be stated for determination by the High 
Court if all the parties or one of the pfirti(;s and the County 
Court Judge so desire (Section Sub-section 3). 

Cases may be transferred from one Court to another, and this 
transfer^ Tnay be made, if good cause is shown, even before the 
winding-up order.- ibit tliei-e is no power to transfer the 
wiiuling up of a (;orn])any commenced in the High Court- to a 
County Court which has not jurisdiction to wind up: r 7 . to the 
City of London or other jVletropolitan (^)iirt.‘^ 

In frehuid the C(nn*t luiving jurisdiclion to wind up companies 
is the High (h)urt, wliicli has power to dirtict that all ])i’ 0 ceedings 
subsequent to the Avinding-up order shall be in the Court of 
Bankruptcy IjaAu'ng jurisdiction in the place where the company’s 
registered ollice is situate (Section 134). 

In Scotland the jurisdiirtion is vested in the Court of Session 
in eithe]* division, or in tlie event of a remit the Lord Ordinary 
during session, and in time of vacation the Lord Ordinary on the 
bills (Section 135), with power l.o direct all proceedings aflei' the 
winding-up ordei* to be taken before one of the permanent Lords 
Ordinary (Section 130 ). 

Besides com])anies incorporated under the Acts, the (k)urt 
has jurisdiction, under provisions contained in the Acts ridating 
to such societies, to wind up tJiose 1 ‘egistered under the earlier 
Companies Acts (l^ti*!- VI. of tlie Act), I'laist-ee Savings Jhinks,^ 
Building Societies,^ and Industrial and Provident Societies.^' 
There is no similar j)i*ovision in the Friendh^ Societies Act, 
but it Inis l)cen licld that such a society may be wound up under 
the Companies Acts, even though it has ])Hssed a i-esolution to 
dissolve,"^ and so also may a fi-ieiidly society not registered undei* 
the Fi-ieiully Societies oi' any other Acts.^ 

By Part VJIl. of the Act (Sections 2()7 and 2GS) any pai tner- 
ship, association, or comj)auy consisting of more than seven 


1 Soc iiott* ^ oji ptcMdUs 

^ Re W. Luxon & (’(i. No. 1, 1181)2] 2 t'h. 31. 'I’lie jipplicHljoii should hcj by on^iiintiiiy; 
summons. 

^ Jie Beal Estates I’o., [1802] W. ]^. 184. 

■* 'I’nistee Saving llimkh Act, 1HH7 (Section 3). 

» Buildinpr Societies Act, IHin (Sections). Enmi an English ciise it seemed that Imildiiujr 
societictt formed before 1874- which have not obtained a certiMeato of incorporation under 
the Act of 1874 now come within Section 1 of The C'oinpiiiiies ;l'oiisobdHtion) Act, lUOK, and 
there iw no jurisdiction to wind them up (Ilfmcombp rerniaiieiit Mutual Benefit Buildiri^^ 
Society, [llh)l] 1 Cli. 102} ; but in Scotland it has been held otherwise (Smith’s Trustees 
V. Irvine and Fnllartou HuiUlin;' Society, riW)4'j Couit of Sess., 0 E. 99). 
liiduHtnal and Vrovuleiit Societies Act, 1803 (Section 68). 

7 Irish Mercantile Loan Society, 1_1907'] 1 Ir. R. 08; 20th (^eiitury Equitable Society, 
[lOlOl W. N. 230. 

■ Victoria Society, Knottiugley, [I013j 1 Ch. 107. 
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members, 1 except a railway company incorporated by Act of 
Parliament," and any limited partnership refyistered in Scotland or 
Ireland,^ may be Avound up by the Court under tlie Consolidation 
Act whenever it has dissolved or ceased to carry on business, or 
is unable to pay its debts, or the Court is of opinion that it is 
■just and ecpiitable that tlie company should be wound up. LTliis 
includes companies (other than i*ailway companies) incorporated 
by special Act^ or by Provisional Order of the Board of Trade® 
or by Royal Charter,^ and also tramway companies under the 
Irish Tramways Acts," and where a railway company iiii;orp orated 
before 1869 has abandoned its whole railway it may he wound 
up under the Consolidation Act.^ in the case of a tramway, 
canal, or other coin])any of public utility it is no bar to the 
making of the winding-up order that the undertaking is of 
])ublic advantage oi* that it cannot he sold without application 
to Pacliamciit,'*^ hut in such a case the Court is reluctant to 
make the order if by any other means justice can be done.^^* 
Foreign or colonial corporations carrying on business in 
Lngland are subje(;t to the jurisdiction of tlie Fiigiish Courts, 


' Thu Buvou iH cxcluMvc of ]tHHt inciiibcrs or the re])reseiil,Htivus of (lerenBed or 
haukriii)t ineTnljors (nowIni}r Htul Wen)y'h (’oiitnict, [IHOS J 1 (;h. (50:j) ; Init the word 
“ iriem1)ej^h *’ does not iiecessunly Jiietin “ Klmrehol<hir« ” (South London Kiwli Market Co., 
[IrtHSj HH C'h. T). H'it). The lurihdictiou of the ('oiiiity Court in (k)ni\vuU to wind np 
compamej} foriued to work inetHlhferoua unnes extoudh U) partnerships, whutovcr t)ie 
rminbur ot partners (Dunbar r Harvey, fiJdHJ 2 (’h. 

® That iK to say, cmnpnnien whose priucMpal object ik to constniet or w'ork riulw'ays. 
'I'Jio exception does not include conipanu’is wttli po\v<!rs to construct a small railway aa 
subsidiary to their j^cneuil olijocts (Kxinouth Docks Co., [J87tJ 17 Eq. 171), or Tramway 
(’ompanics (horouwh of Portsmouth Ac. Tramw'ays (’o , 1 1H1>2] 2 Ch. .*t02), and lu certain 
cases Kail way C’duUKinics may be wound up under tins Act in juirsuaiice of Tho Aban* 
donwient of llnilvvays Acts, 1850 and lH(iy (see Sei-tum 207), 

“Until 1912 limited [tin tnorsbitis in England w'crc wound ipi under tlie Uonijianies Acts. 
By 'I’lic Bankruptcy A't, 1912, Die w induin' 'M* was trausterred to tlie BankiU|)tcy Court. 
A limited [iiirtncrsbip was wound up compulsorily -where it ivas beiiij; carried on at a loss 
and no jiartiuM* was under any oblinatum to liritin ni further capital and the neiioml 
partnei nonlccted Lis duties (re lluf-hes & Uo., [BBl] 1 Uh. 212). 

♦Bradford Navinatum Co., [^1870] 10 E(|. 2,21 ; AVey and Anin Junction Caiml, [1807] 
•i Eq. 107 ; Brentford and Isleworth Tramways Co., [1884] 20 Ch. D. 627; Borough of Ports- 
mouth &(!. 'I'nimw'RVs Co., f 1802] 2 Ch. 202. 

“ Barton -on-Humher AVater Co., [188»J 42 Ch. D. 585. 

« ifr Oriental Bank, flSH*')] ,51 U. J. Ch. 481 , but not Royal Societies (see jiage 400, 

" Jfr' O’Neil, [1800] Ir. 11. 20.>. 

* Abandonment of Railways Act, 1869. 

* Marshall i. South StalTurdshire Tramways (-o., [1806] 2 Ch. 30; Barton on -Humber 
Water (’o.. [1889] 42 Ch. D. 685, Lslo of Wight Feriy Co., [18(UJ 2 H. A M. 697; 
Proprietors of the Basingstoke Canal, [IHOO] U AV. 11. 050; *Wey ami i^riiii Junction Canal, 
[1867] 4 Eip 107. 

EicinoutU Docks Co., [1871] 17 Kq. 181 ; KontU London Fish Market Co,, [1888] 

29 Ch. D. 324; Free I'lshermen of Kavorsham, [1887] 30 Ch. J). 329. 

“Madrid ami Valentin Railway Co,, [1850] 3 Do G. & Sm. 127, 2 Mac. & G. 100; 
Comniei-cial Bank of South Australia, [1886] 33 Ch. D. 174; Matheson Brothers & Co., 
[1884] 27 Ch. D. 170; Mercantile Bank ot Australia, [1802] 2 Ch. 2u4; hnpenal Anglo- 
German Bank, [1872] 26 L. T. 220; Jarvis Conklin Mortgage Co., [ 1891] J1 'I'lmes !<. R. 370; 
Syria Ottoman Railway Co., [1004] 20 Times L. tt. 217. 

30* 
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even if already being wound up under tbe oi'der of a foreign Court, ^ 
but not a foreign oorj)oration liaving agencies but no office or 
branch in this country," nor a Scotch company.^'' The order in the 
case of foreign corporations already in liquidation abroad usually 
restricts the liquidator’s powers to dealing with the English assets 
(see cases ciied on page 467 in note 

An assurcuice coinj)any carrying on business within the United 
Kingdom, although consisting of seven nr less membei’s, may be 
wound up under the Act, whether established within oi* without 
the United Kingdom.'^ 

Partnei‘ships and syndicates (including cost book mining 
companies may be also wound up by the Court under the 

Companies Act if consisting of eiglit or more members ; but if 
the number of members is less, except in cases undei* the 

Stannaries Act (see note^), there is no such jurisdic.tion to wind 
up an ordinnry ])artnershij>, and an action must be brought.'^ 
The Limited i’artnerships Act, 1907 (Seciion 6, Sub-section 4), 
directs that “applications to the Court to wind up a limited 
partnership shall be by petition under The (’oni])anies Acts, 

1862 to 1900, and the provisions of those Ac*ts relating to the 
winding up of companies by tiie Court and of the Rules made 
thereunder .... shall a[)ply to t be winding up by the 

Court of limited [lai’lnerships.” Hut The Rankruptcy Act,’ 1916, 
Section 24, apjilied tlie Ihmkruptcy Acts to limited ]>artn«!ors}iips 
in England as from the 1st April, 1914, and rcp(‘aled such of the 
provisions of ^I’lie (\)ni])anies (Ch)nsolidalion) Act, 1908, as 1‘olate 
to the winding iij) of limited pai'tnerships in England. I’lie 
Bankj‘U])tcy Act of 1916 is, however, re])ealed by The Hankrn})tcy 


’ N(»rth Aufttraliati TernLory (’<». v. GoklsbioU{?h, ] 1SS5)J Cl L. T. 710. 

- Jiloyd Generftlp Italmiio, [issr*] 29 CMi. I). 219. In tins case tlio j^renml f'jvcii iii the 
judgment wiis wnnt of residcnco within the juriHiliction, It ajijx-nrcd, liow’evor, alno tlwit 
there were no assets in tins conntrj. 

■^Scottish .loint Stock Tnist, [lUOdJ W. N. 114. 

* Assurance Conijuuiics Act, 1909, ScctJoiiH 1 and ].> (see pujre 499, Ajairt from 

Home such statutory iirovisum an uiirctfJHtpicd partiier.ship, association, or company wduch 
does not consist of more than sevcit inemhcrs cannot he wound up under the Act 
(see Section 2(‘»7). 

5 Whether persons engaged in a common adventure constd-iite a iiartiiership is a (jnestion 
of fact. For instances wee Koyal Victoria Palace Theatre SvndiCHte, [1873] 29 L. T. 668, 
[1874] 30 h. T. 3; South of France Potteiy Sjnidicate, [^*^”7] 36 L. T. 061; Adansoma 
Fihrd Co., [1874] 9 Ch. 635, 037 note. 

“Frank Mills Mininjj;' Co., [1883] 23 Cli. I). 62. For the pmiiose of winding up, a 
partnership of two iiersons in Cornwall to work metalliferons mine.s is a company, and 
the County Conit ot Cornwall has exclusive jurisdiction to w’lml it iiji (Dunbar r. Darvey, 
[1913] 2 Ch. 630). 

7 Holton HeneOt Loan Society, [1875] 12 Ch. D. 679, South London Fish Market Co. » 
[1888] 39 Ch. D. 324, llowliiijr and \\elh.>’s Contract, [1895] 1 Ch. 663. 
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Act, 1914, and tlie provisions of the latter Act are now applicable 
to the winding u]) of such partnerships (Section 127). 

Illegal associations cannot bo wound up under the Act. Thus, 
an unregistered mutual insurance association consisting of more than 
twenty membei*s formed since 1862 is illegal and cannot be wound 
np,^ but if formed before tliat date such an association is capable 
of being wound up under tlie Act”; and before 1901, if less 
than seven members signed the jMemorandurn a company was not 
properly registered and could not be wound up under the Acts.* 
Section 268, Sub-section I, i*efers to the “ principal place of 
business ” of any unregistered association which is to be wound 
up, and under similar words in the Act of 1862 that Act was 
held not to aj)ply to associations not cariying on any business : 
e.g. a literary association^; an association for ]>urcbasing and 
dividing land into allotments for the members,*' and under the 
earlier Act the wor’d “ association '* was held not to apply to 
a club.^‘ An unregistered beiietit society may be wound up by 
the (^Jiancery Division under its general jurisdiction to administer 
trusts without reference to the C/ompaTiies Act,^ and there 
may be other cases where the (Viurt has this power and would 
exercise it.^ 

Municipal and ecclesiastical corjmrations are not, however, 
within the Act, nor are societies incorjmrated by lioyal Charter, 
such the Royal Society for the Advancement of Science,^ and 
illegal associations cannot be wound up by the Ooui-t.i^> 

Coin})aiiies which have been duly dissolved cannot (uidess the 
dissolution be set aside nndei’ Section 223) be reached by 


• PiidHtow Totul LobS itc\ AsKuriiiicc Aseocuition, 20 ('h. D. 137. 

2 Loe inui Mooi’h Ciihc, [ISOhJ n Kij. 308; IjOjkIoii Manuo Iimurauco Ahsociatioii, [1809] 
8 Eq. 170, 185. 

■* Ntitioiiiil iJelieiitiire atid Assetb lU)i portitioii, [ 1H91J 2 C’h. 505. SectioTi 1 of the 
Act of 1000, liowover, mado the Cerldicalc ut Tucorpoiatioii concluRiv© evidence that 
the company whs duly re^^iHtoi cd, au<l the same i)roviM<)n is re-ciiacted m Section 17 
of the CoTibohdatioii Act. 

* Bristol Atlioiia'uin, [18'J0j 13 Ch. J). 230, Itussell Justitutioii, [1808] 2 Ch. 72. 

^ Osiniiiidthorpo Hall Allotment Society, [1013 j W. N. 213. 

6 St. James’.s Chib Case, [1862] 2 De G, M. & G. 383. Followed oy Buckley, J., in the 
sase of a workiuf' mcii’b club registerotl as a friemlly society. 

7 Jie Lead Workman’s Fund Society, [1901] 2 Ch. 100, the case of a benefit society 

formed in 1817 which could no loiiK-er carry out itb objectR. ^ 

t) Se0 Ward r. SittiiiKhunrrie llailw^ny Co., [1874] L. 11. 0 Ch. 188, and cases cited on 
paRO 492 of that re])ort. 

»“Lindley on CornpaiiioH,” Sixth Edition, page 837 ; Free Fishciincii of Faversham, 
[1887] 36 Ch. D. 329 at page 317. 

South W^ales Atlantic Steam Co., [1876] 2 (3i. 11. 763 ; Padstow 'J'otal Lobs &c. 
Absurauce Association, [1882] 20 Ch. D. 137, National Debenture and Assets Corporation, 
[1891] 2 Ch. 605. 
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a windin^-iip order, and companies struck off the Register under 
Section 242 must he restored to the Register before they can 
he wound up ^ 

It is to l)e noted, liowever, tliat Part VJll. of the Act of 1908 
does not authorise unregistered conipanies and associations to 
be wound up under the Companies Acts voluntarily or under 
the 'supervision of the Court, and registration after petition 
presented will not avail” (Consolidation Act, Section 268, Sub- 
section 1, ii.). 

If an order to wind up is made without jurisdiction it is not 
a judgment in rein so as to bind strangers : e.g. purchasers of the 
])roperty of the company.*^ 


WjiKN A Company may he Wound Up CompuIiSOkiuy. 

By Section 129 of the Consolidation Act the Court may wind 
up a company — 

(i.) If tlic c'oiijpaiiy 1ms by special resolution rf‘solved that the company 
be wound lif) by tlie Court : 

(li.) If default is made in filing ihe statutory report or in lioldiiig the 
sliitutory meeting .■* 

(iii ) If llio company does not c-ommence its businoss witliin year 
from its incorjiorution, or suspends ils business for a whole ^ (‘ur : 

(iv'.) If the number of members is reduced, in the case of a [irivato 
company, below two,'’ or, in the rase of any other company, below 
seven : 

(v.) If llie company is unable to pay its dtsbts : 

(vi.) If tbe C'Ourt is of opinion that it is just and ecpntablo that 
the company should be w'ouiid up. 

On tbo first of the above grounds it will be seen that flte (iom- 
paiiy is itself the judge. Under the second the Court may, instead 
of makiug ati order, give dii’octions foi* the report to be filed or 
a meeting to be held, or make such order as may be just 


•Puerto Silver Mining (\i., [1878] 8 Ch. T). 273; London and Caledonian Marine 
Insurance Co., 1.1870] 11 Ch. 1). 1 in. 

* Hercules Insurance Co., [1H71] II Eq. 321. 

Bowling and Welhy’s* Contract, [1805] 1 Cli. 66']. 

♦ An order was miidn on tins ground, llio petition lieiiig unopposed, in rr Kent Outcrop 
Coal Co., [1012] \V. N. 26. 

s If a private company makes default lu complying with the special provisions 
constituting it a private company it loses the benefit of this limitation, and may be 
wound up if the number of its members is reduced below seven (The Companies Act, 
1013, Section 1) 



WHEN A COMPANY MAY BE WOUNO UP COMPULSORILY. 471 


(Section 65, Sub-section 9). Tlie third is a question of fact; but the 
jurisdiction under tliis head is disci-etionary, and if the delay in 
commencinf^ or the interruption of the business is explained, and 
there is a probability of business bein^ (!ommeneed or resumed, 
the Court will refuse the ordei*d at any rate if a lar^c proportion 
of the members so desire-; but if tlie majority against the 
winding uj) are unreasonable the order will be niade/^ 

If less than a year has elapsed ihe Court muy order a winding 
up under the “ just and equitable” paragraph, but will not do so 
unless a very strong case is made out.^ IV) abandon a part of 
the business of the company does not bring it within this 
provision unless the ])art is substantially the whole,'* but even 

in the latter case the petitioner usually seeks to bring his case 
within the ])i‘iiiciple that it is just and equitable to wind up 
a company when its substratum is gone. This is discussed 
below. 

In addition lo the power given by this Section, there is power 
undei’ Section 242 to strike olT the Register c()m]>anies which 
do not I'eply to an in([uiry fj*om the Registrar whether they are 
caiTying on business. Thi*ee months uller the publication of a 
notice* in the (iazrttc the name is struck olT and the company is 
di.ssohed (see page 618, ivfra), but in such case there is no 

winding u}). 

ft js said that no ordei* Inis been made to wind uj) a company 
on the g?‘ouiid that, the members are reduced to less than the 
prescribed minimum. If a company carries on business for a 

period of six months after such j-eduction has taken place the 
members cognisant of the fact become severally liable for the 
debts contracted during such time, and may be sued without 
joinder of any other member (Sectu)n 115). It Avould seem also 
that, in estimating the number of mem])ers, past members 

(although still contingently liable) and the re])resentatives of 
deceased members must not be counted.** 


^ Mot ro])()h tail Unilway WareVumHiTiK- Co., [lStt7j 30 L. J. Uli. R27. 

- UoterHburjr Uas (’o., [,1H74J W. N. U)0 (T)inc teiitliK iii favour of coutiiiuiu^^ the company) ; 
MicldleBbrous'li Aahombly Uooius (lo., [ISBOJ U Ch. U. lOt (four flfthh) ; rr (Capital Fire 
Tnaurance An-sociatiou, [IHSa] 21 Ch. 1). 2(M) (buHiuess had been oonimeiiood abroad); Tomlin 
I'ateiit Ilortit'shoe Co., [1880] 55 li. T. 31-1. 

3 TuTnacaco?-i aud Laud Co., [1874] 17 Kq. 531. ' 

♦Jjau^fham Skating: Hmk Co., [1877] 5 Ch. D. 685; London and (’ounty Coal Co., 
[1807] 3 Kr|, 3.55 , Hop arui Malt Pkvclianire Co., [186(iJ W, N. 222. 

“ Norwejfiun Titanic Iron Co., [1866] 3,5 Beav. 223; Now Gas Co., [1877] 6 Ch. D. 703; 
Patent Broad Machinery (^o., [18(Mi] U W. H. 787, 14 L. T. 583; Krouaud Metal Co., [18901 
W. N. 15. 

® Bowling and Welhy’s Couti'act, [I81»5] 1 ('h. 663. 
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The test vvhethei’ n c()m])aTiy is able to pay its debts is defined 
by Section J.‘30 as follows: — 

A company sluill bo (loomed to bo unable to pay its debts — 

(i.) If a ert'difor, by :iasij»ninent or otherwise, to wbom the com])any is 
ind(‘btod in a sum oxeeedinj^ litty pounds then due, lias stjrvod on 
the c*oni))an3% by leaving the sairie at its re^j^istered office, a demand 
iimlor his hand reejuirinp tlio company to pay the sum so due, 
and the company has for thn^e weeks thereafti'r ne^h'ctod to pay 
the sum, or to secure or compound for it to the reasonablo 
satisfaction of the creditor; or 

(ii ) If, in Enf^land or Ireland, (‘xecution or other proc-ess issued on a 
jiidp^ment decrct* or order of any tiourt in favour of a creditor of 
tin* com])any is returned unsalisticd in whole or in part; or 

(iii.) If, in Scotland, tin* inducia' of a charjL'‘<‘ for jiaynnuit on an (‘\tract 
decree*, or an extract. n‘^istered bond, or an extract registered jirotcst 
have (*\piied without pavnu'iit In'inj; made*; or 

(iv.) If it is prov(*d to tin* satisfaction of tin* Court that the company is 
unable to pay its (h'bts, and, in detenmninj^; whether a company 
is una.bh* to jiay its d('bts, tin* (\>urt shall take info account the 
contingent, and pros]H*ct i ve liabiliti(‘S of the company. 

Parafj^faplis i., ii., ami iii. ai*t* fonvoiiicni inuthods of (Miabling 
a creditor to [irovc that f.iie (‘onipaiiy is ‘‘unable to pjiy its debts” 
within tluj ineaiiing of Paragraph v. of Section 129. lie may, 
however, prove this fact in other ways, as mentioned belowr 

Where a jndgnn*nt has passed against a (hnnpany the' C\mrt 
will not stay ])i*occedings on a winding up jietitioji, or i*efuse an 
order hccaiise an apjieal is pending, but will usually allow the 
petition fo he sus|)ended if security is given hy the eoin])any for 
the amount of the Held, and costs.’ 

If the demand under J^iragraph i. lie in respect of a, debt 
the amount x\liercot, although admitted to exceed lifty pounds, 
is disputed, the Court may rc'fuse to nnike the ordei*, and still 
more if the d(‘bt is wholly disputed.- Put if an oi’der lias heen 
made it will mil be invalid because it subsejjuently appears that 
the debt, although t*xceeiiiug hfty jiountls, was Jess than the 
amount demanded,'’ and, as the words in the station are “neglected 
to pay,” an (nnission. to ])ay,may he e.\ plained (as in the case of 
a disputed debt or non-receipt of the d(*mand) so as not to form 
a ground for winding u[).’ Under j*a,ragi'aph i no less debt than 
fifty pounds will avail, nor will there be any ground for presenting 

' Anmlj^Huiiiteil rroi)crtior> oJ iiliixicHia, 11017] 2 Cli. 116. 

London Wharfln^ (V)., [iHOflJ ;i.> lleav. M7 ; Kri#rlitoii (^lub (’o., [1 HOC] 35 lleav. 204; 
Loudon and runs Jlanking Ooriun-atioii, [1S75J 10 Eq. Ill,, re Gold Hill Mines, [1883] 
23 Oh. I). 211. 

'* OardifT (’oal (Jo. r. Norton, [1H07] 2 Oh. 405. 

* London and I’ans Hankuii; Corimration, [1875] lu Ecj. lU. 
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a petition until the twenty-one days named have elapsed ^ ; but 
the petitioner can proceed under the other })aragraphs, and if be 
shows that the company is unable to pay its de^bts — e.g. if it 
dishonours its acceptances, or the creditor is informed by a 
responsible officer of the company that there are no assets — 

the order may be made. The assignee of a ])art of a debt due 

from the comj)any cannot make the demand under Pai-agraph i. 
in the abscinjo of the pc'rson entitled to the remainder of the 

debt; but lie may petition for an order if he can jirove insolvency 
undei- Paragraphs ii., iii., or iv.^ Where the petitioiiei'’s debt is 
less than fifty pounds the practice is now to refuse the order;^ 
unless sjiecial cii-cumstances exist, such as that the company is 
acting unfairly by refusing to make calls to ])ay its debts,® but 
an order may be made without costs if the Court thinks fit. 

If a conifiany has no registered office the demand may be served 
at the atd-ual ollice of the conijiany.^ 

I^hc provision that the (kiurt shall take into account the 

contingent and prospective liabilities of the company was introduced 
in 1907. J’revionsly it was the law in the case of life assurance 
companies only; in other companies only present debts w'ere 
considered. 

Jn eonsidei’i ng whether a company is solvent, its unpaid capital is 
an as.s^it which should be considei'cd, unless tins lias been declared 
to be 1 ‘eserve cajiital under the Act of 1879 oi* Sections r>8 and 59 
of the Consolidation Act.^^’ On the other hand, its paid-up capital 
IS not a debt, and a conqiany inay be perfectly solvent nit bough it 
has lost the whole or a ])art of its paid-u}) capital. 

The power of the Court to wind iij) a company under Section 129, 
Paragrapli vi., whenever it consid(u*s tliat it is just :nid equitable 
to do so, has been decided not to be a power to be exei'cised 
upon any grounds that may srvm just oi* eijuitable, but only 
upon grounds of tlie same class as those specified in that section, 

' (ViMioIic* I’ubhslimif Co., | iwaj 2 J)e (i. .J. & S. 110, L. .1. Cli. 

‘ Now Iron niid SU*t*l i\t., [ 20 K(i. il37. 

’* b’lnirstall Silvor (’o. ol niali, [ lS7.'i] 20 Kq. 208, Vato CollienoH Co., [18831 

W. N. 171. 

•* Steel Wiuy Co., [ lOL'lJ 1 (’h. .340. 

luduMtnal ANsurnnee AwHociatum, | 1010] W. N. 24'r». 

'• Wor-l(l Indijstnal Hank, frJOOj W. N. 118. 

' Ar HejlxMt Staudniij^ A Co., jlSWri] W. N. 00. Coats are UMiallv allowed if other 
crcditois tor an ainoimt exceeding fifty pouiids support (Leyton apd Walthamstow t-ycle 
Co., 'V. n. 03). 

"British and Forei^^ Cas Genemtini? Apjiaratus Co., [IHOo] 13 W. R. 040, 12 Ii. T. 308. 

'■'European Life Assuranre Sorioty, [1870J 0 Eij. 122; rx par/r Simekman, [1840] 
1 Mac. A C. 170, 18 L. J. Ch. 261. 

Bristol .loint Stock Bank, flHOOJ 44 Cli. I). 703; European Life Assurance Society, 
tl870j 0 E(i. 122; Suluirban Hotel Co., 11807] 2 Ch. 737. 

"ATj parfe Bpackmau, [1840] 1 Mac. & G. 170; Suburban Hotel Co.. [1807J 2 Ch. 737 ; 
Anglo-Greck Steam Navipfation Co., [1800] 2 Eq. 1. 
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but see pa«fe 475. infra. This power extends to cases where the 
substratum of the company is gone (and a complete deadlock 
in the management of tlie company’s affairs is iiotv also considered 
a ground for winding up^), and the Court will w’ind up a company 
even within a year of its formation, although it may be solvent, 
if it appeal* that it has become impossible to carry on the business 
for which it was formed" — p.g. where the mine which the company 
W'as foi'ined to ^voi*k could not he found, or tlie patent it was to 
work was not granted,'^ or the bulk of its propei*ty had been sold 
and its ca])ital exhausted,® or there is no i‘easonable probability 
of obtaining the benefit of the contract it was formed to cari-y out,® 
or if the substratuin on which it was founded is gone (as, 
for instance, where a bank had ccast‘d to carry on banking 
business^), or the mine whicli the company w^as working j)i*oved 
worthless,^ or a company foiuned to ainalgamafe three syndicates 
for speculating in seats for the Diamond dubilee proposed, 
after losing money over that speculation, to do othei financial 
business,*’ or a single steamshi]) company had lost its only 
ship and proposed with a small sum of cash to cany on 
business as a c.harterei’ of ships. A conifmny may also undei* 
these woi'ds lie w^ound up on the ground that the company was 
in its incejilion fraudulent and hopelessly embarrassed by actions 
for rescission and that a winding u]) is the best meiins of 
recovering money fioni the promof (U's,^’ or that the company 
never had a real foundation a.nd was a mere “ bubble,”^- or is 
formed to carry on an illegal business, sueh as tbe dealing in 
lottery bonds.^-'’ 

An extension of I be “ just ami eipiitablc ” ])rinciple Is to bt) 
found in the ease of ])rivate companies consisting of s(» fe\v mendiei’S 
as to bo pvaci icaily partnershi])s. If disputes of sucb a, cluiracter 


^ Sailin'? Ship Keutincre (%>., fJHU/J W'. N. 08. 

'Thus piiiifi|»Io wuh llrst .supKPMtf**! iti the ciifse o1 th»' Snhiirhau Hotel ('«>., [1807] 
2 Ch, TJ. 7.'J7. Ihit jf the potituai is presenttMl on this ^jfroiiinl »i st?*oii^^ ease is reiimrefi 
(Scohie r. Atlas Steel W^oi ks, f MM)7 ] Court of Sess., 8 F. Ki.Vi). 

^ Haven Gold Minin;? Co., [1882] 20 (Ui. I>. 151. 

♦German Date Coffee Co., 1 18s2] 20 (Ui. |). J«». 

^ Diamond Fuel Co., [1870 ] III (di. I^. 400. 

* Blcriot Manntactnnn;f Aircralt Co;, [lUlO] 32 T. L. K. 253. 

' /ir Uriiwn Hank, [1800] -Vt Ch. I). 0.14. 

® Red Roek Miniri;? Co., [IHHO] (J1 D. T. 785. 

* Auial;?aTnated Syndieates, j 181)7J 2 (’h. G(K). 

Jopirie r. Stewart, [1005] Court ot .Sosa., G F. 847. 

Jte Thomas Edward Briiismeud & Sons, [1807 1 1 ('h. D. 44Mi ; couijiare Diaraoud 
Fuel Co., f 1870J 13 (3i. D. 400, and General Phosphate (ku’poration, [J803J W. N. 142. 

An}?lo-Greck Steam NaviRUtion Co., [1800] 2 Fq. 1; West Surrey Tanniiife^ Co,, [1868] 
2 Eq. 737; London and (bounty Coal Co., [1867] 3 E«p 355. 

1® Tuternotional Seciintioa Ckirporatioii, [1008] 00 L. T. 581, where Sw infen Eady, J., also 
held that the company was conducted in a fraudulent manner. 
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exist between the members that the business can no longer 

bo carried on in a I'oasonable manner the Court will make 

a compulsory order to wind up the company at the instance 
of one of the memboi'S.^ In this case Cozens Hardy, M. R., 
said: “Ft lias been urged upon us that althougli it is 

admitted that the ‘ just and equitable ’ clause is not to be 

limited to eases f^jnstjein it has nevertheless been held, 

aecordi)ig to the authorities, not to apply exee])t whei*e the 
substratum of the company has gone or wliere there is 

a complete deadlock. Those are two instances wliich are given, 
but 1 should be very sorry, so tar as my individual o])inion 
goes, to hold that they ai*e strictly the limits of the ‘ just and 
e(juital)le ’ clause as tound in the Cojnpanies Act. J tliink 

that in a case like this we are bound to say that circumstances 
which would justify the winding up of a partnei'ship between 
these two by action ai*(* circumstances which would induce the 
(\)Urt to exercise its jurisdiction under the ‘ just and equitable * 
clause and to wind uj) the eoinpany.” Wbirrington, L. »!., said 
of the ejv<idom (jeuoris rule-: “ Tliat opinion has long been 

abandoned.” Thes(‘ views hav(‘ been continued by the tludicial 
(h)minittee of th(‘ Privy Coimeil in a judgment in th(‘ course of 
which the authorities w^ere carefuli^y reviewed.'^ Jt must now' be 
taken ys established that the ‘‘just and e([nital)le” elanse confers 
u])on the Court a separate ground of jurisdiction to make a 
windiiig-iij) order. (bi looking at the siv statutory grounds (set 
out on ])age 470, it will be noticed that the tirst li\e are each 

(hdiiiile conditions, and (juite dilTerciit in character to the sixth 
gi'onnd, which rests upon tin* opinion of llu* (\)nrt. 'Inhere is 
thei’cfore no reason why the (\)ui’t should bo fettei’cd in fonning 
its ()[)iiiioii on the sixth ground by the nec(‘ssity of finding the 
e\ist('ne(* of facts analogous to those wljieh constitute the tirst five 
grounds. In Ireland, liow'cver, the Coui't ol* Appeal has also stated 
that the (/ruais rule does not ap])ly, and wound up a 

company on just and equitable grounds whei’e a inajoi’ity of the 
shaj’eholders suppoj-ted a managing director in refusing to account 
for moneys impi’operly retained by him after an Order of Court had 
been made that he should so account.*^ A company was wound up 
Avhei*e there were only tlii'ee shareholders, each holding one tliird 
of the (japital, and an Article directed that if one shai'cholder 
offered his shares fo the others and they refused fo purchase 
the company should be wound up Jn fliis ease the winding 

i Yenidje Tobacco Couipatiy, llUlfl] 2 Ch. 1'20. 

*[10101 2 Ch. at pn^e 

® Loch c, ,fohn tJlackwood, Limited, [1054] A. C. 782. 

* Newbridge Sanitary Steam Laundiy Co., [1017] 1 T. R. 07. 
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Up was on tlie ground that it was just and equitable, and 
that though the Article was not binding on the Court it formed 
a reason for holding that the company ought to be wound up.^ 

The Couri; will not, however, wind u]) a compaii}" because it 
is not ])rospei*ous,- oi* its chance of success small, unless the 
comj)any [)ass a special resolution foi- liquidation. In considering 
wheTther the substratum is gone the Court will look at w'hat the 
company puts in the forefront of its ^'lemorandnm of Association 
as its s})ecial object, land if that obje(;t has failed the Court will 
treat the substratum as gone, and order a winding up, althougli 
the general powers of the Memorandum authorise other business, 
such as working mines other than those originally forming the 
company’s business ^ ; hut the terms of the later clauses may be 
such as to show that the primai-y clauses are really not intended 
to be exclusive of oilier wide powers. ‘‘ 

The (^)urt will not, however, make a vvinding-u]) order to 
redress wrongs other than those of the class indicated in the 
sectio!iK abovt^ quoted: ejj. frauds by promotei's where the company 
still has a business to carry oii,^^ or frauds on tlie public not 
connected with the formation of the company,^ or mismanagement 
or niisajiplication of funds l)y directors,^ or the commission of 
ultra virrs acts*’; nor can a shai'eholdei* obtain a winding up on 
the ground that he was induced to take his shai’os by fraud. 

CuoCNDS OK Oh.IKCTION TO A CoMIMIl-SOUY OUDKIt. 

facie if a creditor has bi*oiight himself within the 
provisions of Se.clion 129 he is entitled against a conqiany not 
already in voluntary liquidation to have a compulsory ordei* made 
as of right.^i Jbit to Ibis rule thei'e am certain exceptions. 

' Aiucncaii Kioiiopi* LtMither (’(>., JjUiiited, [liUH ] 1 Cli. r»r»U. 

Laiif^haiii Skating? Itnik ('o., [1H77J 5 (’li. 1). (JO!), Suburbaii lIoU'l ('o., [1H67] 
2 Ch. JJ. 7.17. 

3 Krcmami Alotal (.'o , [IHODj W. N. lu. 

* lied Kofk ('(»., [IHSi)] 01 U. T. 7H."i, CViol^ardio CoiiNoIidated (iold Aliucs, 

[1HU7J 70 li T. 201), Steidjt'iiM c. Mvsoro lleeft' (Kaiijiuinly) Co., [1002] 1 (Ui. 745. 

But the MciMonuiduiti miiat he elosely seanned. Witli \A’ordN only wli^rhtly (liflenii^ troiii 
those m the rases cited, Wan inK-ton, .1,, held that otlier mines were within the ori^onal 
contemidation ot tlie eoinpaiiy (lVdlar*i'. Road lUoek (Jold Mines, [UiOoj 2 ('h.427); and see 
(!atnpheU Australmu Mutual l’ni\uleUt Society, ( lOODj 77 L. J. I*. C. 117, 1)1) L. T. 

*llutler r. Northern Territories Mines ot Austraha, [1^07] 00 li. T. 41 , see also Cotmaii 
V. Uroughaiu, [ I!)IH] App. Ca. .71 1. 

* Haven Gold Mining Co., [ 1HH2 j 20 Cli. 1> 151. 

7 Medical Battery Co., f 1H1)41 I Ch. WA. 

^ Anglo-Greek Steam Navigatioii Co., | IWiOj 2 Kij. 1, Bw Ich-y-Plwnj Lead Mining Co., 
[1808'J 17 li. T. ;i5; Anglo-Kgyiitmn Steam Navigation ('o., ["IHOUJ a Eq. flOO, 21 L. T. It). 
parte Fox, [ 1K71J 0 Cli. 17;t, 1H4. 

Union Hill Silver Co., 1.1N70] 22 L. T. 102. 

Bowes V. Hope Life Iri-suranco &c. Co., [1806] 11 H. L. C. 380] London Suhurban Bank, 
[1871] 6 Ch. 611; Crigglcwtoiio Coal Co., 11906] 2 Cli. at page 3.33. He Chic, Limited, 
[1005 ] 2 i;ii. 345. 
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The old rule was that the Court would not make a winding-up 
order where no good result could follow : e.g. where the whole 
of the assets were taken by the debenture holders under their 
security by Section 141, however, this fact alone will not now 
be a reason for refusing an order, l)ut, as it may form ]>art of an 
objection, the old practice is here stated. The burden of showing 
that iKj possible benefit could accrue to the unsecui-ed creditors •w^as 
on those who asserted it, and the opportunity of being repiesented 
elTecjtively in the debenture holders’ action was \i matter to be 
considered.* Whei’e debenture holders claimed tht‘ assets, and the 
same ])ersoiis wcj'e shai*eholders and debenture holders, tlie Court 
scTMitinised the circnrnstan(;es before refusing an orde?\‘^ and would 
make an order wliere the circumstanees in whieh the receiver 
for the debenture holders was carrying on the company’s business 
rendered it desij*able that the com])any should be lu-ought to an 
eiul,^ as for instance where the cha.ii‘man of tlie company was 
the principal creditor for whose benefit the busin(‘ss was carried 
on and o])]H)sed the petition-^; or if an investigation under Section 8 
of the Wiudiiig-up Act, 1890, a])f)eared likely to ]>roduce some 
advantage.^’’ On the other liand, aftei* it was hold that there could 
only he a i)ul)H(r examination of the persons repoi'ted to bo guilty 
of fraud, the Court did not so reudily treat tlie possibility of an 
111 vestigation as a, ground for winding np compulsorily." 

Section 141 of tlie Act now enacts that an order to wind 
up sliall not be refused oii the ground only that the assets of 
tlie comjiany luive b(5en moi'tgnged to an amount ecpial to or 
in excess of those assets, or that the company has no assets. 

Under ’11] c Com])anies (Koivign Jiitei-ests) Act, 1917, the Court 
has power to refuse an order when the company has adopted 
Articles restricting the interests or the authoj*i ty oi’ control wliich 
aliens may have oi* exercise, if it is of ojiinion tliat tlu' winding-u]) 
is sought for the purjiose of eontiiiuing the business free from 
tliese restrictions, tir imiy ini])()sc conditions on the winding-u]). 
The [inrpose of this ]jrovisioii is no <loubt to avoid a compulsory 
order being obtained on the petition of the company or by 

^ ('htipel Hoiiso ('olliery (’o., [IHHM] Ut (Mi. I). 250, Urtjwery Co., [1S03] 

OH r.. T. :m. 

- CnK’i'lestonw Coni Co., LUMKl] 2 (Mi. 327. 

3 Lomlou Health Klecti ic Institute, [1H07] 70 L. T. Oh. ^ 

♦(;hie, Liimted, [1005] 2 Ch. 34.7; Alfred Meleom & (M>., [lOOOj 1 Ch. 811. 

* Clandown Colliery Co., [1015] 1 (Mi. 300. 

6 KrBBuapolHky Restaurant Co., [1892] 3 (Mi. 171; Geiiernl IMiosphate Corporation, [1803] 
W. N. 142, re 1897 Jubilee Sites Syndicate, [1890 ] 2 (Mi. 201. 

7 Per Vaiijfliaii Williams, J., in re Thomas Edward Rrinsmead & Sons, [1807] 1 Ch. at 
page .50. 
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collusion wiili a creditor. In cases where such rfjstriotions 
exist a resolution to wind np voluntarily is ineffective unless 
authorised or ]*atifiod by tlie Hoard of Trade. 

In deciding wliether to oj*der a conijnilsory winding np or one 
under supervision, or to allow a voluntary winding up to continue, 
as also in regard to other matters in a winding up, the Court 
will* have regai'd to the wishe.s of the majority of creditors, and, 
if the debts are not likely to exhaust the assets, to the wishes 
of the majority of shareholders (Sections 145 and 201), and may 
direct meetings of creditoi‘s or shareholders to be held, giving 
directions as to tlie manner of holding the meetings (Section 219). 
If the company is insolvent, the as.sets belong to the creditors 
rather than tb(‘ sbarebolders, ami it is only by a conijuilsory order 
that they can get control.^ 

In accoi'dance with Sections 141 and 145 of the Act, a 
creditoj' S petition may he ordered to stand over ^ or be dismissed,'^ 
or a supervision oi*der made in [)la(!e of a compulsory order"^ at the 
wish of a majority of the (;r*cditoi‘s. Kor as between himself and 
the other (a*e<litors tliti petitioner is not entitled to a vvinding-U]) 
order as of right,’ aU-liougli be has, as already stated, as between 
himself and a company noi. in voluntary licpiidallon, such a right 
whenever lie brings himself within Section 129,^ subject to tiie 
rule that if the (uiinfiaiiy can show that there is a better hope of 
payment by an adjournment the Court may, at the request of the 
company, adjourn the petition." The Coui’t will not, as a rule, 
allow a petition to stand over against the wish of tlie conijiany, 
for such a proceeding jijiralyses the business witliont achieving 
any good I'esult.^ 


> l8lo ot VVj^^IjI Pnrry Co., [ IHlIlJ 2 H. iV M. 597, Loiisdfilo Vnlf* liciiisl.oiio Co., [1808J 
10 W. ll. (501. 

^ For tJXHTnplo, wUtM-e thorc are hopes uii nvrnnf<em(Miti to can y ou the company 
(Brighton Hotel Co., [iHOHj 0 K«i. :««) , or <)t» pooil reason boini«- assiffiiofl ((Ireat Western 
Coal Co., [1NH2J 21 Ch. T). 709), or where there is reason to beliovo debts would be i)Rul 
(Western of ('anada Od Co. [lH7tJ 17 K<|. 1); or tbat no fj:<»od resnlt would be ^^ot from 
the wmdin^j^ up (St. 'rhonias' l)oi*k Co., j 1H70J 2 ('h. J>. NO). 

3 Uruguay Central Uadway Co., fl879j 11 Ch. I). .*172; and, ui easch wliore there was 
already a voluntary windup^ np, Lanj^ley Mdl Co., [1071] 12 Efj. 20 ; lljiiversal Dniy Supply 
Association, 11874-] \V. N. 12.’). and, \Vl)ere there was notljin^^ to bo pained by a winding 
up, Chajiel Tlouse (Villiery Co., [iHH’ij it ('h. 1). 2.'i9. 

* New York Kxcbaiige, ! 1«8 hJ 09 Ch. D. 1-15; Klectrieal Enginecnug (Jo., [1891 J 04- L. T. 6.58. 

i West Hartlepool Ironwoiks (’o., 11879J 10 (’h. I). OIS, Uruguay Central Hadway Co., 
[1870] 11 Cb. J). 072, Urcat Western Coal Co., [ l8S2j 21 Ch. D. 709, Cbapol House Colliery Co., 
[I88.‘1J 21 (di. n. 269. 

•Loudon Suburban hank, f 1871J 0 (’h. OH; Western ol Canada Oil Co., [1871J 17 Eq. 1 ; 
Krasiiapolsky Restaurant (’o., [1892] 3 (’b. 171; How’cs r. Hope Life Insurance &e. Co., 
[1806] 11 H.'l. (3. 389. 

7 Bright on Hotel C’o., [1868] 6 Eq. 399, Western of ('anada Od Co., [1871] 17 Eq. 1; 
Groat Western (3oal Co., [1882] 21 (3h. D. 769 

•Chapel House Colliery (3o., [188;i] 21 ('h. I). 289. 
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yiie Coui’i: is, however, not bound by the wishes of tlio majonty. 
^riie order may therefore be made against the wishes of a majority 
where a good ease is made out : as, for instance, where the petition 
has sl.ood over for tliree months and nothing lias been done,^ or 
where ilie opinion of the real majority is not ascertained, ^ or where 
a single person lias a controlling infliienec.'^ 

So the Com-t ort a shareholders' petitirm will in general have 
regard to the wishes of a majority of shareholders, unless such 
majority consists of yiersons whose conduct is impugned or there 
are matters requiring investigation,*^ or some plain injustice is 
being done to the petitioning shareholders which cannot be avoided 
except by a windiiig-np order/’ 


COMrULSOUY OllDIOIl WHERE TUKUE IS A VOLUNTARY WlNDlNO UP. 

Section 197 provides that the voluntary winding up of a 
company shall not bar the right of any ci*editor or coniributory 
to have it wound u[) by the Court if the (Jourt is of opinion 
that the I'ights of the creditor {Lc. the petitioning creditor) or 
in the case of a petition by a contributory the rights of the 
contributories will be pi’cjudieed b}'^ a voluntary winding up. 
This rule })re vails even when the voluntary winding U]) is 
comnicrieed alter the pre.-'entat-ion of the petition,^’ The old 
section , (145 of 18(12) did not contain tlie provision as to con- 
tributoi-ics, but the new section gives effect to the decisions 
whicdi had laid down that if the voluntary liquidation was 
])roeui*ed liy the prepondeiat ing influence and votes of persons 
whose conduct reipiired investigation,^ or was begun with a 
view to a spe(utic (»l)ject which had failed,^ or if the Court 
was satislied that the continuance of the voluntary winding up 

' Wohleni oV (’ftuiKla Oil Oo., (ISTtj 17 E<|- L 

- (tl'iictoI Stock Co., [ lH(iOj 3t Hcav. SIL 

3 MtMlical Huttcry <’o., [JHIU] 1 Ch. -Wt, 

* West Surrey Tmiiiiiiijt Co., [islKj] 2 Eq. 737 ; Uritish Oil hikI (’hiuioI Co., [ IHUOj 15 L. T. 60J ; 
Varieties, Lmiiteil, [IHIW] 2 ('h. 2.35, Oenenil riioaplinte Corporation, [1H03 ) W. N. H2 ; 
Hcrlin (H-eat Market Co., [IS/l | 21- J.. T. 773, 10 W. R. 703. 

I’rofesHionnl RuiNlinj^ Society', [1871 ] 0 (Ti, 8.50; City and (.’oiuity Kaiik, [ 187.5J 10 (’h. 470. 

® New Yoik Exelmn^-e, FIShm] 30 (’li. D. I•15, Uusaell, Cordiior & (^i., [1801] 3 Ch. 171 ; 

re Modieal Rattery Cfi., [IHOiJ 1 Cli. 441i; Dore Gallery, [1801 J W. N. 08. »•/» Greenwood 

& Co., [10(M)] 2 g. IL 300. ' 

Varieties, Liuiited, [1803] 2 ('h. 235, re 1807 Jubilee Sites Syndicate, [1800] 2 Ch. 204; 

re Ilayeraft Gold Reduction Co., [HHIOJ 2 (’h. 230. It is a contempt of (\uirt wliile a 

petition toi cornpiilsory wiiidiriK' up is pending to obtain by imiiroiier means a resolution 
for a voluntary wiTidinj; up with a view to mislead the ('ourt as to the real views of the 
shareholders and thereby induce the Court, to lUistnin from making a compulsory winding-uj) 
order (Septimus Parsonage & Co., [1001] 2 Ch. 006). 

^ lie Gutta Percha Coriioration, [1900] 2 Ch. 665. 
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was likely to prejudice the shareholders and that benefit would 
result from a windinj^ up by the Court a compulsory order would 
be rnade.^ 

i\n unfair and iiuproper sale to a Tiew eomptiny, sanctioned 
under Section 192 by a majority who have other interesis to 
serve, will be a pfroiiud for a compulsory order on the petition of 
the ‘objecting minority of shareholders. - 

Tt is to be observed that in the new section })rejudiee to the 
I’ig-hts of '‘the creditor” — l.e. tlie ]>etitionin^ creditor — must be 
shown, but in tbe case of a shareholder’s’ petition it is the 
rights of the (contributories generally that are inaleiial. 

The petition of the ci’oditor or (Nuiti’ibutory must be presented 
before tbe (company is dissolved under’ the voluntary li(piidation ; 
othei’wise tbe Coiu’t has no jurisdiction to make the or’der, ex(^ept 
perhajis in a case wlier’e the dissolution has been fr’audulently 
procured,'^ and it is sometinnes allei»ed as a £i;‘i‘ound of prejudice 
that urdc'ss a ('ompulsoi’y or*der* is made dissolution will take 
place and tbe cr’cditor’s’ rig'hts will be defeated. Now, boAvever, 
a dissolution may bo i’e-o[)eried a,l any time within two year’s 
(see pa.i>’e 5d7, infra). 

It often ba])pens that, althouj^h a voluntary li(]uidation is in 
]>ro^i’ess, tiro rc'solution comrneircinjj^ it Avas not validly ])assed, 
in whic’h (’ase the Chnirt makes a (’onipulsory or’der at the Pirstance 
of a creditor’ pr’oviri”' the fact.. Kor instance, whei’e thy notice 
convening- the meetino* l,o jiass the resolut ion for’ windini^ up was 
issued wit.hoiit the authority of a jU’operly constituted l)oar*dd oi’ 
by the sec.r’etary on receipt of a r-eejuisition without Avaitin^ the 
necessary twenty-one days,” or whore the chaii’inan made an 
obviously irucor’i’ect declai’ation of the r’esiilt of the A^otirif^,^’’ it 
was ludd that no voluntary windin<>^ up existed, and a (’ompulsory 
order was made. Wher’e, however, a meeting' was held without 


1 Natioiml ('oiiipHuy lor Mip Distnliiitioii of Electricity, fHM)2j '1 Cli. .'Ui. Hut VmiKhiiii 

Williams, L, J., Mini, “The junsdiehoii is one Avliieli the Court (nij^lit not too easily to 

e.verciMo”, and Stirliuj):, h. .1., aaid, “The Coiiit ouf>:lit to be very cnrelul lunv it exercises 
this juiisdictioii.” 

- ( ’onsohdated South Kaiid Mines,* [ IWOh] 1 (Mi. 491. 

■* Piiito Silver Mining C’o., flH7S] S Ch. J). 415, hoiidon and Caledonian Mamie Insiirance 
(’o., [1879J 11 (Ml. J). IM). 

* Jir Hav craft Gold Reduetiou (%>., [ IDOO] 2 (Mi. 23(». In Uoschoek (Co. r. Fuke, [ 190(»] 

1 (Ml. 1 IS, Swinleu Eady, J., held that when the niimher ot directors w’as less than the 

niinimnm niiniher allowed by the Articles, they could still, by a resolution otherwise dul;^ 
paaaed, direct the sninmoniii*;' of a ^reneral uioetiii^' b> the secretary. 

^ Re state of Wyoinin^f Syndicate, flUOl] 2 (Mi. 4;U. 

® Caratal (Now) Mines, [1902) 2 Ch. 498. In this ease Buckley, J., hold the ehuinnan’s 
declaration not conclusive, lor he jfave the figures, which of themselves showed that the 
resolution had l>een lost. 
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notice, but all the shareholders attended, a Divisional Court held 
ihat the shareholders could waive the formalities as to notice, 
and the resolution foi‘ winding up was validd 

If a majority of the creditors desire a compulsory order, the 
Court has jurisdiction to make such an order without proof that 
the voluntary winding up will prejudice them, for Section 197 
must he read with Sections 145 and 201.- 

From a consideration of a number of cases, many of which are not 
reported, it may be said that the j)ractice of the Court is to make a 
compulsory order even wh(?re thor(‘ is a voluntary winding up, not- 
withstanding the fact ihat there is little chance of any assets being 
available for the class repi-esonted by the petitioner, if satisfied 
that the })ronu)tion or conduct of the affairs of the company has 
been thorouglily fraudulent, so that an investigation by the Official 
Receiver is desirable in the public interests. If only an isolated 
case of iin[)roper dealing by the directors is shown, the Court will, 
leave the j)etitioner to seek his remedy by proceedings for 
misfeasance in the voluntary winding up under Section 215. 
Account will, howevei*, be taken of whether the voliinlaiy liquidator 
is an independent j)erson, likely to sift the alleged misdeeds with 
an im])artial mind.'’’ 

lint where fraud is relied upon it must be specially alleged 
in the , ])etition and proved by an affidavit stating the specific 
matters j*olied upon. The statutory affidavit is not sufficient.'^ 
Aloi’eover, it is a general I'uie that a general allegation of frauds 
however strong the words, whei*e there is no statement of the 
eircumstances i-elied on as constituting the alleged fraud, is 
insufficient oven to amount to an averment of fraud of which any 
(hmrt ought to take notice and, on the other hand, “No rule 
is moi*e clearly settled than that traud must be distinctly alleged 
and as distinctly jmoved, and that it is not allowable io leave 
fraud to ])e inferred from the facts.”*’ 

Where an order is made to wind nj) compulsorily a company 
alreaily in voluntary liquidation, the Court has power to adopt 
any ()f the proceedings in the voluritaiy liquidation (Section 198) ; 
but if it does not do so all such proceedings are void. 7 Even 

' Oxted Motor Co., ri»21 1 3 K. H. 32. 

-Jip Mishop & Sons, [UMH)] 2 Ch. 251; followed by Parker, J. (Hurmaim Lechenstein A Co. 

[ n>07] 23 T. L. 11. 4.21). 

> VarietiOb, Limited, [1893] 2 Ch. 235. Swinfen Eari.v, J., made an order for buper- 
visioii only in the caso of the Vanguard Motorbus Company, [1009] Times, 12th February, 
bt*mg satialled with the liipudiitor’s conduct. 

♦London and Uull Soap Works, [1907] W. N. 254, 

® Wallingford r. Mutual Society, [1880] 5 App. Cn. 086. 

® Per Thesiger, L. J., m Davy v. Garrett, [1878] 7 Ch. D. 489. 

7 Taurine Co., [1884] 25 Ch. D. 118, explaining Thomas v. Patent Liomte Manufac- 
turing Co., [1881] 17 Ch. D. 260. 

H-B. 
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where there has been a pre-ex isiing voluntary winding up, in cases 
where a compulsory order is made the winding up commences 
from the date of the presentation of the petition for winding up 
by the Oourtd a rule which sometimes alTects the rights of the 
parties: e.<j. past immibei-s may escape by reason of a year having 
elapsed since they ceased to be menibei*s,i or fraudulent preferences 
may Inivt* become unimpt^achable.- 

VVjlO MAY P KIOSK NT A PkTITJoN TO WiNI) U I*. 

The petition for winding ii]) the cf)inpa,ny may (Section 137) 
be pres(Mite(l by — 

1. 33ie tH)mpany itself, aiding through its directors in 

pLirsuanei* of a resolution of the shareholders,'' or, if the 
company is in voluntary li(]uidation, by its liquidator**; 

2. One or more (»f its creditoi-s ; oj- 

3. One or more of ils contributoi-icss ; 

Or by all or any of those ])ai'fi(‘s together oj* se])arately 

Hy Section 137, Sub-seclion 2, tin' Offi(‘ial Ih'cidver may 
petition for the winding up of a. company whei*e the volmdary 
winding up or winding up uinler su])ervision ‘’cannot he 
continiu'd wilh due I'l'gard to tlu^ interesis of the creditors or* 
coiitril)ui-ori(‘s." » 

Hy S(*clion 15 of 'fhe Assurance* (hinqianies A(*t, 1909, any tem 
or more ])olicy holdcj’s owning ]»olicies of an aggregate value of 
rG 10,000 can petition for the winding ii]) of an r.ssu]*ance company, 
but only on showing a- jniuia j an' c case, and obtaining the leave 
of tlie (h)urt, and giving security for costs. A])art from this 
provision, it would seem that a holder of a policy of assurance, 
as being a c*ontingent or jirospective creditor, could ])etition under 
Secihm 130, l^^ragra^^h iv., of the (h»m])anies Chmsolidation Act, 
but that the en'e(*l; of this section will be to limit such right, so 
that the ])('lition must be by not less tlian ten jiolicy holders owning 
])olicics foi* .1^10,000.^* 

* Tauniif Co., 25 (’ll. J). ^IS. Froin \V <‘ht. (_’unil)tM-Uni(l Jrou and Steel Co., [ IHhOJ 

J-f) Cli. I). Util, It apiicarH tlic Court 1ms no jiower to alt(ir the dutti trom ■winch tlic li(iiii<intiou 
i» to couiiiienee. KuskcII JJmitiiiK- Record Co., [UUOj 2 Cli. 7H. 

® 'J’hc directors must not petition williont the sanction of a lesoluuon, hut it llu'y 
have done so tlu' coniiiany in general nieotin;^: cun ratify tlicir action [rr Galway and 
Salthill ^rnimways Go,, [11118] 1 1. K. (j2). 

■* Zoedone (\)., [iHMt] 53 L. .1. Ch. 4(55. Note. — The eoinpaiiy’s lunds must not he 
applied m paying; costs of a }ietition presented hy a majority of the diiectors against 
the wishes ot othois and of a mimher ol the shareholders (Smith v. Duke of Manchester, 
[1883] 24 Ch. I). Oil). 

Such a petitiou was allow'od in rr 1897 Jubilee Sites Syndicate, [1899] 2 Ch. 204, 
the company being already in voluntary Inpiidation. 

® See British Nrpiitable Bond Corjioration, [1910] 1 Ch. 574. 
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A creditor may petition, whatever the amount of his debt, and 
whether or not lie is a secured creditor, ^ and whether he is the 
orifi^inal creditor or only an assignee of the debt, 2 or is a creditor 
at law oi‘ only in ecpiity,*^ and a })ersoii becoming a creditor during 
the voluntary litpiidation may petition for a compulsory order."* 
The assignee of a part of a debt is a creditoi* in e(]|uity and 
may petition, but he cannot, without t he concuiTeiice of * the 
owner of the residue of the debt, serve an effective demand for 
])aymont, and must prove the company’s inability to pay its 
de])ts in some of her mannei-.^ 

The Court will now, under Section 130, Paragraph iv., take 
into account the contingent and prospective liabilities of the 
company, and any contingent or })roHpe(;l i ve creditor of the 
com])aiiy will })e entitled to petition hut the ])etition will not 
be heard until security for costs lias hoen given and a priiud facie 
case foi’ winding up established to the satisfaction t)f the Court 
(Section 137, Sub-section 1 (r) ). 

A p(M*son who lias obtained a garnisbee order against the 
eomjiany is not a, ci’cditor of the eom])any, and (niimot ])etition 
foi’ its winding up"; hut he may obtain a judgment and then 
]>etilion.^ A creditor whose debt is attached cannot petition,® 
nor can an unjiald vendor of land until his title is accejitcd,^^^ nor 
a, surety who has [laid nothing,*^ nor a ])ersori who has a claim for 
uiili(piidated ’riie latter must first oblain a judgment 

on his * claim. A judgment ert'difoi* may ])e*tifi()n although an 
ap])ea.l is pending against his judgineut.^’^ 

^ Moor r. Auy-lo-ltaliiin Mnuk, | 1M7»1 10 Cli. D. HHl ; Horoiijirh ol’ I*oi Umoutli tSre. Tramways 
Co , LIH92] 2 Cli. ,'102, Oroul. W<‘Kt,oni Coal (’o., 11S821 21 (’ll. J>. Tin* heenrod crtiditor does 
not. in any way invalidate Ins Keeunt.v liv iietitioinim (see cases cited uIiovg), liut he must 
not cNoieise lii.s ]M)w<>r of salo i>pndiii^ tlio liciiriii#^ ot the ])etit.ion (Cambrian Mining' (^o., 
[18H1J VV. N, 12.’>, 20 W. R. 8H1). 

- Pans Skating Uink Co, [ 1877J o Ch. T). 050. An cijuitaiile assiginnunt will sullice 
(Montgomoiy Moore Syndicate, [UHKt ] VV. N. 121, 72 L. ,1. Cli. (>21., 80 L, T. 120). 

^Combined VV'tJiglnng and Adverti.siiig (’o,, (J880| k'J Ch. D. 00, 105; Law Courts 
Chainbcrs, [1880J W. N. IHO. 

* Jiank of South Australia, [180.5] 1 Cli. 578. 

'■ Stiiul Wing (’onuiany, L1021J 1 Cb. .UO. 

® It was otlicrvvi.so before the Act of 1007 (e.xccpt a-t provided bj' the Assurance 
Conipaincs Act). See Melbourne Ib'cwery (’o., | JOOJ J 1 (di. 4-58. 

" ('ombmed Weighing Machine Co., [ 1880J 45 Ch. Jl. 00. 

Putchell r. English and Colonial Syndicate, [1800] 2 Q. R. 428. ' 

® European IJaiilcing Co., [1800] 2 E(|. 521. 

'"Milford Docks (’o., [188:1] 2.1 Ch. D. 202. 

Vroii (lolhcry Co., [1882] 20 Ch. 1>. 442. , 

'2 Pon-.’v -V'^an Colliery Co., [1877] 0 tJh. D. 477. 

Amalg-amated Propeities of Rhodesia., [1017] 2 Ch. 115. 'I’bc Court of Appeal in this 
case stayed the Older upon the company giving Hecurity lor the aiuuiint of the debt. 

31 * 
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A petition by a. debenture bolder to wliom money is presently 
due is good, whether the debenture be registered or to bearer^; 
if the money is not due, he must give security and establish 
a j>rimd facie case as above mentioned. The existence of a trust 
deed, however, will be a bar if there is no direct obligation to 
make paymeni. to the debenture holder,- for a covenant with 
trustees to pay the amount of the stock does not make the 
stocklioJdei* a creditor, nor does tlie printing of the conditions on 
the back of the debenture constitute a contract with the holder 
if they are not referred to on the face of the debenture.'*^ 

Tf the debt is a disputed one and the company is not shown 
to be insolvent, the Court may dismiss the petition'^; or if the 
dispute appears to be hand fide on both sides, the petition may be 
adjourned for the question of liability to be determined ^ ; and 
where the judgment in favour of the petitioner has been reversed 
the petition will be dismissed, although a further appeal is 
pending.^* 

Tf the petition for winding up is presented by a creditor whose 
debt exceeds £50, and is ]>resenily due, and it is shown that the 
company cannot pay its debts, it is almost a matter of course 
that tlie Court will make tlie oi‘de?* desired, for this is his right 
unless otlier (^editors oppose, when the (hmrt should have I’ogard 
to the wishes of the majority^ (see page 477, mpra). , 

As to a pei-itioii by a creditor whose debt is under £50 
see page 472, avpra. 

A “ conti ihuiory ” is a person liable to conti’ihute to the assets 
of the C(yTn])any in the event of a winding up, and for the 
purpose of petitioning also includes any person alleged to be a 
contributory (Section 12 T) and, notwithstanding Sub-section 1 (iv.) 
of Section 128, a holder of fully paid shares.-^ A contributory of a 
company registered under the Acts, not being an original allottee, 
cannot, except where the number of members is reduced below the 
minimum of two or seven, petition unless he has held his shares 
and had them registered in liis name for six months during tlie 

1 Chapel Uoiiwe Colliory Co., 2* Ch. J). 251); Olathe Silver Miiimfr Co., [18H4J 

27 Ch. T). 278. 

^ Urujjuay Central Thiilwav Co., flH71)l 11 Ch. D, 372 

® Duiiderland lion ('o., [lOonl 1 (Ui. 4Mi. 

Cold Hill Mines, [1883] 23 Ch. 1). 210; LoMdon and Pans llankinjf Corporation,. 
[1876] ID Eq. 444; Khodesian Properties, [1901J W. N. 130. 

5 Catholie Puhlishinj^ t'o., [1804] 33 L. J. Ch. 325, Kind’s Cross Industrial Dwellings 
Co., [1871 J n Eq. 141). 

Anglo-lJavanan Steol Hall Co., (1899J W. N 80. 

Howes f. Ilojie Life Insurance ikc. Co., [1836J 11 H. L. C. 389, 35 L. J. Ch. 574; Chapel 
House Colliery Co., [18831 24 Ch. 1). 270. 

* Sections 145 and 201. 

’Anglesea Colliery Co., [1806] 1 Ch. 656; National Savings Bank Association, [1866J 
1 Ch. 547. 
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eighteen months previous to the winding up, or has acquired them 
by devolution on the death of the previous holder (Section 137, 
Sub-section 1 (a) ).^ A contributory whoso sliares are fully paid up 
is entitled to petition,^ but only if there is a I'oasonable probability 
that there will be assets to divide among the contributories/^ If 
he himself alleges in the petition that there are no assets, his 
petition will be dismissed with costs on the preliminary objection 
being taken,** and a contributory who has not ])aid his calls will 
only be allowed to petition under very special circumstances,® and 
is usually required to pay the amount of his unpaid calls into court. 

The executor of a creditor® or sharehulder 7 may ]>etition, and 
where ta petitioner dies while the petition is ])ending his personal 
representative may obtain an order* to c.aiTy on the proceedings.® 
The petition by an executor may Vre filed before probate is obtained,® 
but pnrbate must be got befoi*e the hearing, for* the petitioner’s 
title cannot otherwise be })rovcd. 

A cotitribiitory can obtain a comjrulsory order for- winding up 
a company in voluntary liquidation where lie shows fliat the 
rights of tbe contributories are prejudiced by the continuance 
of the voliintaiy lii^uidation (see ])age 479, stqjra). Such an order 
was made wliere an unfair scheme of reeonsi ruction had been 
forced thi*ougli by an interested majority.^^^ 

A p^rovision in tbe Ai’ticles restricting the right of members 
to petition foi- a winding up is inoperative,^^ for a slatutory right 
cannot be taken away by Articles. 

A petitioner residing out t)f the jurisdiction (and in England 
this apjilies to ScMitbind or who does not give an address at 


1 Thia x)rovisi«)ii renders it impossible for a bolder ol share wurrants to bearer (not l>eing 
an oiigiiiul allottee) to petition (Wala Wynnail Co., [ 1HK21 21 tUi. 1). The section declares 

the ui the name of a trustee to be eipuvaleut to rcfristration in tbe name of the 

ceiftiu qne Iruttf . and where a com])an.v nofflccted to re^fistcr iiersons who had established 
their title for more tliaii six niontlis they were held entitled to ]ictition (Patent Steam 
Kngme Co., [1 h7h] b tUi. I). Hut xiersons entitled to an allotment who had not 

received it were held not entitled to petition {re A ('onipany, llbDtJ 2 Ch. 211)). 

National Savings Jiank Association, I Ch 617 ; re Cold Co., [Ib7»] 11 (’h. 1). 701 ; 

National (kmipan.v tor the Distribution of Klcctricitv, [10021 2 Ch. 24. 

3 Diamond Fuel Co., 11879] i:t Ch. I). <UH); ttica Gobi Washing Co., [1870] 11 Ch. D. MO; 
Dort^ Gallery, f IHOIJ W. N. 08. I bit those cases must bo road now in the light ot Section 141, 
which allows an order to be made where the company has no assets. 

* Kaslo Slocan Mining Corporntion, [lOlOj W. N. 13. 

“'Crystal Keef Gold Mining Oo., 1 1802j 1 Ch. 408. 

‘ United Club Co., [1880] 00 L. T. 606; W. Powell & Sous, [1802] W. N. 04. 

' Norwich Yarn Co., [1840] 12 Ileav. 300. 

Dynevor t/ollicnos, [1878] AV. N. 199. 

® Masonic Assurance (*0., [1880] 32 (’h. D. 373. 

’“Consolidated South Hand Mines, [1000] 1 Ch. 401. 

” Fovenl Gold Mines, [1808] 1 Ch. J22. 

Horne Assurance Association, [1871] 12 ICq. 112. 

’*Ea8t Llangynog Lead t'o., [1875] W. N. 81; Fontaine’s Case, [1880] 41 Ch. D. 118, 
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which ho (‘an be found, ^ or who has filed his petition in 
bankruptcy, 2 (’an be compelled to ^rive security for costs. If the 
petitioner be another company in liquidation, secui’ity will be 
ordered unless 'the petitioner is shown to be able to pay the 
costs.'"^ If a [)etitioner be a judg’ment creditor in a sufficient 
amount, se«*urity for costs will not be oi*dered, as the jndp^ment 
debt will, as a cross claim, ])rotect the c.ompany from loss if 
the petition is dismissed'*; but if the ('ompany is already in 
voluntary liquidation, and debenture holders have taken all the 
assets, even a creditor whose debt is adinitte^d will be ordered to 
^ivc se(;ur*ity,^ and a contingent or ])i‘()S])ective creditor petitioning 
under Sec'tioTi 1117, Sub-section 1 (r), is always re(piired to give 
security. 

If it a,j)pears that the petition is presented fj'oni imj)]’oper 
motives, the (h)urt has power to i-estrain its advertisement and 
all other })i'oceedings, and in such a (‘ase will not allow the name 
of the conijuiny to transpire,^’ oi* on an application made in lime 
will restrain the presentation of the ])etition.'J^ 

Tliere is a large number of (;ases which are sometimes (uted 
as showing how the Court will ex(‘rcise its discretion in particular 
circumstances. These do not bind the (hmrt, and, as the (drcnm- 
stances arc nevei* id(‘ntical in anj’ two cases, it is useless to set 
them out. There arti, moreover, many cases in regal'd to t**ie rules 
as to the persoii who shall have the conduct of the proceedings 
which have become obsohde under the ]n*esent practi(^e. 

An action will lie for maliciously pi'es('ntiiig a petition, and 
no proof of special damage is lU’cessaiy, foi* injury to the credit 
of a trading company will be assumed.^ 

Mannmk of Oi{TAiMN(; A AVjNJ)rN(;-(ir Okdfk. 

The necessaiy steps for (jbtaining a Winfling-uj) Order are 
as follows — 

1. Present at the office of the liegistrar a petiticni showing 
the capital, objects, and nature of the company, the title 
of the petitioner to present the petition, and the 

* StiirK-iH Motor Syudioftte, [1H75J W, N. 2IH, .W L. T. 715. 

Carta Fara (\»., [1882] 19 Ch. D. 4.57. 

3 Section 278 ; 1‘uio Spirit Co. r. Fowler, [1890] 25 0. U. D. 28.->. 

■* Contract Corporation, [1887] W. N. 21.8. 

® Alahaiiia Tortlaiul Cement Co., [ UNMlJ 25 T. L. 11. 991. 

® A Company, [1894] 2 Ch. 349. 

7 New Travellers’ (’hambers r. (Cheese, [1894] 70 Jj. T. 271, Circle Restaurant Co. v. 
Lnvery, [1889] 15 (51i. D. 555. 

‘'Quartz Hill Mining Co. v. Eyre, [1884] 11 Q. U. D. 074, 50 L. T. 274. 

® See The Companies (Winding Up) Rules, 1900. 
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circumstances on which reliancq is placed for obtaining' 
the order, following the foi-m given in the liules. The 
Registi'ar will appoint the time and ])lnce of hearing, 
notice of wliich must be w'ritten on the petition and 
sealed copies (Rule 20). Three copies are j'oqnired, one 
of which must bear a two-pound stamp. This is the 
petition to be made an exhibit in the ailidavits, and must 
bo I’eturned io the Registrar two clear days before the 
hearing. A sealed co])y is used ftn* service. 

2. Advertise' the petition seven clear days before the hearing 
in the London Gazette and in at least one local newspaper 
(Rule 27j, using the form given in the Rules, stating the 
names and addresses of tlic petitioner and his solicitor 
and London agent (if any), and the day on which the 
petition was presented, and cniitaining the note sot out 
in the forin,^ and wdthin four days lile an affidnvit (w^hich 
must as an almost invai'iuble rule be made by the 
petitioner himself, or if the petitioner is a corporation 
hy one of its officers) verifying the fucts stated in the 
petition (Rule 29). If affidavits other than the statutory 
one are iilod m^tiee must be given to tlie company.- 

.‘1. 4rnless the petition ii. ]n*eseided hy tlio company itself, serve 
^ it at the registered office”’ (or, if none, at the principal 
place of business) of the company on some member, 
officer, or servant of tln^ company, and, if the company 
is already in voluniaiy li(|nidat ion, also upon tlie liquidator 
(Rule 28).'* If tberc is no appearance by tbe company 
at the hearing, sei'vice of the petition must he pi'oved by 
affidavit.’’ 


•If tliiM note ih oiniLte<l the petition mu.st be re ndvertiHed (Tlille India RiibVwr Co., 
fl81)7j W. N. «). n tlie ])etJtioii is uot duly aiivcrtised witliiu tlie prescribed time the 
iippointniont lor heiinn^ tbe petition is cancelled niid the petition removed fioin tlio file 
(Kulo 27). 'riiis provision was added in ]9()W. 

- Practice Direction, [IWOH] W^ N. 7, British C\\cle Miinnfncturin^; Co., [I8l)7j 77 L. T. 683. 

' If the conijmny has no registered olliee, service on directors and secretary at an 
unregistered office will suffice (Fortune t-oppor Mining (_)o., [Jh 71] 10 L’q. .TJO). But generally 
application should be iiuido ex parte to the (’oiirt for directions as to how service is to 
Ikj effected, and service on directors and secretary will usually ho ordered (National 
Credit Co., [I863j 11 W, 11. 161, 7 L. T. 817; South Essex Kstuary, [ 1|108J IH L. T. 178) ; or if 
there are no such ollicers, then on the signatories of the Motnorandum (Velletri Co., 
[1868J 18 L. T. 3o0). 

* Unless the petition is by the company itsolt (Chester A Co., [lOOiJ 52 W. K. 180). 

5 Unless the company’s duly authorised solicitor ha.** accepted service (Regent United 
Bervico atores, [1878] 8 Ch. 1). 75). If service is effected by leaving the petition in the 
letter-box the affidavit must state not only that no officer or servant of the company but 
also that no member of the company was to lie found (rr Hatcham Motor Garage Co., 
[1910] W. N. 162). 
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4. Go before ' til 0 Registrar on a day appointed by bim to 

satisfy liim tliat the Rules have been complied with. 
No order will be made unless this has been done 
(Rule 32). 

5. If the ]ietition is by a prospective or contingent ci*editor, 

he must give se(uii*ity for costs and establish a pn'md 
facie case to the satisfaction of the Court. 

(>. Affidavits in opjiositioii to the petition may be tiled within 
seven days of the tiling of the affidavit in support, and 
in sucli cas(i notice of the filing must be given to the 
petitioner and his solicitor, who may, within three days 
of receiving the notice, file affidavits in re^ply (Rule 35). 

7. The hearing will take place in open court on the day 
a])]iointed (see ]mgc 491, infra). The petitioner must 
hand in, before tlie hearing commences, the list of those 
who support or ojijiose the petition (sec ])age 491, inf) a). 

The yietition must contain the name, addi*e‘ss, and desciiption 
of the petitioner,^ and nil allegations necessary to show that the 
company ought to be wound up. li' any material matter is 
omitted, a pi’climinaiy objection (in the nature of a demurrer) 
may be taken at the hearing, and it may become necessary to 
adjourn the hearing and amend the jietitkm, the jielitioncr being 
eometimes ordered to ])ay the costs thrown away. The fact that 
the petitionei’, if a shai'eholder, is an original allottee or has held 
his shares for six months, may be pi*ovcd by aflidavit.- 

The petition ends with the allegation that it is just and 
ecpiitable that the com]iany should be wound up. This allegation 
will not suffice unless the other facts stated bear it out,’^ and if 
the })etitioner relies upon fraud or mis(!ouduct of the directors or 
others as a ground for the winding up, the facts must bo specifically 
stated ill the jictition and jiroved by the affidavits. A vague or 
geno’al allegation is not sufficient, ^ nor is it enough to tile only 
the statutory affidavit.*’* 

If the comjiany is in voluntary liquidation the fact must be 
stated, with the reasons why it jn-ejudicially affects the petitioner. 

’ Sco ForriiH 1 and Ti. If the is not piveii, Heciinty for oohtH will he ordered 

<Sturffi8 Motor Syiidientc, f 1H76J .'>.‘1 L. T. 715). 

’ Citv and County Hank, f lo (’h. 400, CUendower Steani-ship (’o., 11880] W. N. 114. 
It is hotter, however, also to alloffo tlm fact in the iietition. 

* Wear FiUffino WorkK, [1879] 10 Ch. D. 188. 

♦ llica Gold Washinp^ (’o., [1870] 11 Ch. I). 30 ; Wallinf^ford v. Mutual Society, [1880] 
5 App. Ca. C85. 

London and Hull Soaj) Workn, [1007] W. N. 261. 
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The advertisement of the petition is a mattei* of importance : it 
must be seven clear days before the hearing; an advertisement in 
Tuesday's frazelfe is therefore not sufficient in case of the hearing 
being fixed for the following Tuesday. But the Court may reduce 
the time or waive anv irregulai'ity (see Rules 216 and 217),^ 
but does not usually do so unless there ai-e special circum- 
stances.” Jf only a compulsory order is asked foi’ in the petition 
as advertised, the Court will not make a supervision ordej* without 
re-advei-tisement.-'* If tlio alternative claim is advertised, that 
will suffice."^ 

The omission of the note in b"oi*Jii No. 6 as to persons appearing 
is important and will render* re-advei*tisoment necessary,^ and a 
mistake in the name of the company, even if trivial, or the 
omission of the word “Limited,”® will not he allowed to pass 
without i*e-ad vertiscment " ; but a 1 rifling mistake, as wrongly 
stating the date by which notices of op)H)sition ai’e to be given 
or a trifling error in s])elling the eompjiny’s name, may be allowed 
to pass.^ 

^riie advertisement is notice to all the world of the jrresentation 
of I he jretition, but only as from such tijiie as they may reasonably 
be su[)])Ose<l to have se(m it.*** 

'riie (>ourl will on an njrplication made in (he pioceedings 
restrain the advertisement of a petition not presented in gooil faith, 
and w'ill punish as a contemjrt an abuse of the occasion : e.g. an 
adverti?<einent at length of a petition containing charges of fraud,^^ 
or comments on tlu' conduct of the directors, jrublished in the 
public ])ress during the pendency of the ])otition.*- Rut it is not 
contempt to circulate amojig jfc/soiis faieres/ed arguments or state- 
ments regarding the matter before 1 lie Court. 


> .MHcLenn & Co., [ 1H81 J W. JM. H; l*ity and Cuuuty Urtiik, [lS75j 10 Ch. 170. 

"London India Ilubljer (’o., LltMMlJ l-t L. T. HKJ. 

■* New OruMitiii Hank (’nrporutiou, H Ch, ; IVactico Note, 11002] W. N. 77. 

♦Civil Service Hrowcr.y, I 

Millie India Kubber Co., r]807j W. N. 0; MoiiL de Ciete, [1802] W. N. 100. 

Loiidnii and Provincial I’lire Ice Co., [lOOlJ W. N. JHO. 

'City and County Hank, [1876] 10 Cli. '170; Army and Navy Hotel, Jjiiuited, 

.'U Ch. J). Ott; The Snniiiol Ibrch Co., [1007] AV. N. 31. 

" Saul Moss & Snns, [ IIKH! J W. N. Hi2 : lii'oad’s Patent Ni^lib Li^Ut Co., [1802] W. N. 5; 
L’l iidiiMtrje V'crncro, Limited, [lOlJ-j W. N. 222. 

'■> Eminerson'a Case, [IHOO] 2 Kq. 231; re Orien till Hank Corporatfon , ex parie Ciiilleiuni, 
j 188.6] 28 Ch. J). 040; Now Cas Co., [1877] 6 Ch. 1). 703; Marlboroii^fh Club Co., [18tW] 
1 Eq. 210, 35 L. J. Ch. 140. 

A tJompan.v, [1804 1 2 (*h. 340. 

*' (-Jhelteiiham and Swanisoa Railway (’o., [1800] 8 Kip 580. 

Re O'Malley, [1800] 44 Ch, 1). OJO. 

London Flour Co., j 1807] 17 L. T. 036, 10 W. K. 474; New Gold Coawt Co., [1901] 
1 Ch. 800. 
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The original affidavit in support of the petition must be made 
by the petitioner, or by one of the petitioners if tliere are more 
than one, or in ease a eoj'poi'ation is petitioner by some director, 
secretniy, or oflicT* ])rincipal officer. An affidavit by a solicitor 
or agent knowing f.lie facts will be accepted if tlie petitioner 
is abroad, oi' f'oi* otlnn* good reason • ; but if the petitioner is in 
Em’ope his absence will not alone be enoiigb to excjiise his 
making the affidavit, 'hhe deponent is only required to swear 
to the truth of the petition in genei*nl tejms, and to depose 
in regard to the acts and deeds of ])ei-sons other than himself 
that he Iwlirws them to be true; but ‘‘such affidavit shall be 
sufficient priina farif^ eviflence of the statements in the petition” 
(Rule 29). This gives a petitioner the advantage of being able 
to give legal proof of the essential matters on hearsay. Ibit if 
any charge of misconduct or fraud is made in the })etition 
against dii'ectors or others it is not the pinctice of the Coiii’t to 
be content with the statutory affidavit,- and a. fin'thei* and more 
detailed affidavit, sedting out the particular fraud charged, is 
required to be made by some person having pe^^s^>nal knowledge 
of the facts, and notice must be given of the filing of such attidavit.*'* 
The times foi* tiling evidence are — Original oi* statutory affidavit, 
within four days afb'i* the petition is prc'sented ; Affitbivits in 
opposition, within s(*ven days of the date on which the statutory 
affidavit is filed ; Affidavit in I'eply, within three days of the date 
on which notice of the filing of the evidence in opposition is given. 
But, unless the (h)urt considers the delay to have beeii intentional 
or unreasonable, furthei* lime is usually granted for the purpose 
of filing the ])ro}»er evidence, although sometimes umler ]U‘nalties 
as to costs. 

Ill a proper ease tlie C^mrt will direct, the deponents to attend 
in court for the purjiose of lieing cross-examined in respect of 
their evidcn(H\ Tlie application for t.his is ])ro]>(M’ly made by 
summons, hnt is often made in court on the tirst oiieasion when 
the petition is in the list tor hearing. 

Other persons who intend to appear at the hearing must, 
before six o’clock on the jircvious day, give notice to the 
petitioner in the form given in the Rules, stating their names. 


1 pf.y, AVarniiKton, ,1., in AfriPHn Fnniis, LmnkMl, [lUCH} J Ch. (14.e, uot followmff 
Charterland Stores niul Tradmp: Co., 2 (Mi. 870. 

“London iind Hull Soap Works, [1007] \V. 254; llfracoinlje rennuneut Mutual &c. 

BuildniR- Society, f 1001 j 1 Cli. 110. 

3 South Staffordslnro «S[C. 'I’l’aniways Co., [IHiH.] Mans. 292, Tractice Direction, 
[1808] W. N. 7, Britiah Cycle Maniifacturinpr (^o., 1 1H97] 77 L. T. OSH. The circuniatnucea 
relied upon muat he Bpeciflcally stated a jrcneral Hllesratioii c)f fraud will not siirtico to induce 
the t'ourt to take action (Wellminford r. Mutual Society [1880] C App. ('a. 685). 
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addresses,^ and the amount of tlieir claims, and whether they suppoH: 
or oppose the petition. Thus other ei'editors or contributories 
may appear to support or opj)ose a petition presented by unsecured 
creditors or contributories. Debenture holders seldom appear, and 
are little considered, for they have another complete remedy ; 
but if a winding U}) would prejudicially affect them this may be 
a ground for refusing to make the order." No pcj’son failing to 
give notice can appear at the hearing without special leave of 
tlie Court (Hule .*18). Such leave is usually given, hut no costs 
are allowed to the person in default. The object of this notice is 
to enable the Coiii't to know who suj>port or o])posc the petition, 
and to put an end a ])ratd ice once prevalent of persons 
attending and siding at the last moment with tlm vi(d.oriou8 
])artv to secure a sliai'e of the costs. 

Where creditors and contributories appear to support or 
ojipose they may tile evidence, hut they are not entitled as of 
right to the costs of sindi evidence, and should apply at the 
hearing to have them alio wed. 

The petitioner must (under penalty of losing the eosts of his 
solicitor's attendance at the hearing) ^ prepare and furnish the 
Ck)urt with a, list of the names and addresses • of those vvlio have 
given notice of intention to appeal*, stating whether they suiiport 
or oppose (Uule 84 and Form 12). This list must include any 
persons rejiresented by petitioner’s own solicitor, although they 
have not given formal notice to appear.'' 

Mvery jietition is heard in court. In the High Court a 
regular day in tlic week (at ]u*eseut Tuesday) is Hxed for 
hearing petitions to wind U]) companies, but if necessaiy other 
days arc; ap[)oiiite(L The company must appear (if at all) by 
counsel, or (in a. (V)uiity (’ourt) by a solicitor. It sometimes 
haj)j)ens when there is a dispute between directors that one side 
alleges that the company bas given no antliority for opposition 
to the jietition. Tbc (\nirt will not listen to such an objection at 
the hearing, but assumes that the solicitor has authority to appear 
and instruct counsel for the eompany. unless proceedings have 
been taken by summons or motion to dispute liis authority.® 
Parties other than the eompany (/.c. the petitioner and creditors 

‘ Tlie adilreisses must not btj ouiitlcd (Uesconrs, rnrry & t'o., [IDODj VV'. N. 50). 

'Mlinwlerlanrl Iron Ore Co., 1 1W09] 1 Oli. 4M». / 

3 11)0 Investment Trust, [loai] 1 Oh. at page .*11. 

* Practice Diroction, [ IDCKi] W. N. 1117. 

Tnvicta Works, 11891] VV. N- 30. 

® This practice is well known, but has seldom appeared in reported rases. Wamiiji^on, J., 
discusses the imictico in an action (Richmond r, Branson «fe Son, [.1914] 1 Ch. 1)05); but in 
Daimler Co. v. tlontinental T.yro Co., [1910] 2 App. Ca. 307 it whs held that if at the 
hoariiiff of an artioti it appears that the plaintiff could not have authorised the action it 
oug-ht to he struck out. 
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or contributories appearing to support or oppose) may appear 

personally or by counsel, but only tlie petitioner and ilie company 

are entitled to bo beard as of right in argument^ The Court, 

moreover, usually allows counsel for other parties to call attention 
to any material matters. 

Section 141 ])rovides that ‘"on hcai’ing the petition the Court 
may dismiss it with or without costs, or adjourn the hearing 

conditionally oi* iincoTiditionally, or make any interim order, 

or any other order that it deems just.” Adjournments to 

complete the evidence are freely allowed, but the costs ai*e in 

the discu'etiori of the Judge. A ])etition is often adjourned to 
allow of a reconstruction or the raising of money to pay olf 
creditors; but the (knirt discouivages ])rolonged or repeated 

adjournments, atul oft(*n disallows any extj*a costs incurred. 

A petitioiKU' cannot take his case out of the list for Ijearing 
without leave of the Court,- and even wlum the company otfers 
to satisfy the ]>ctitioiier’s debt and costs the Court will not allow 
the petition to be withdrawn without giving an opportunity for 
any other crcditoi’S to jn'occed witli the petition or to recpiirt* 
payment of their debts. Where a j)etitiunei’ withdraws liia petition 
be will be ordor*ed to pay one set of costs to those; su])])orting 
and one set to those o}>])osing the petition.^ 

Several diffeu’ent petitions may he presemted ; but it is i^ehloni 
advisable to do so, us if the first petitioiuu* docs not ap])car, or 
does not ask for an order, or consents to withdraw his pel it ion 
or to allow it to be dismissed or adjourned, the Court may, 
on such tcriiis as it thinks just, substitute any othcj* cri‘ditur 
or contributory as jxditionci* (Rule and where leave to 

withdraw a pe;tition is asked may adjourn to see if any other 
creditor desires to jn’oceed.’'’ A second lictitioner will only he 
allowed tiie costs incurred down to the time wijen he first 
learned of the existence of an earlier petition. The costs of 
a petition propej-ly pi*eseiited ai’c payal)lp out of I he assets of the 
company ; and if a petitioning creditor receives ])aymcnt of the 
amount of his debt, his costs up to the time of ])ayment will 
usually he allowed him. The common oi'dcr gives one set of 
costs to those su])[)oi'ting Ihe successful party, unless they and 

• J1)0 Trust, (liKU.] ] (’h. 'JX\. 

^ Me All Iiisui'HTice (Jo., [ 1H75J .T5 L. T. *M) ; An>;lo-Vii;>'i]ii(iii l.and (Jo., | IHHO] W. N. 16.5. 

* British Klecti'u* Street Truruwnys, I aw«] J (’h. 7‘S>. 

* Re. Tnvictu Works, (180-i| W. N. Jli). Koriiier]> if the petitioninK- creditor did uot 
appear at the lieanuf^ there was no power to substitute another jietitiouer (Vaiijcriiard 
Motorbus (Jo., 1 1008] W. N. 99) ; Init nii aincndineiit lias been introdneed into Tiule 30 to 
meet this case. 

• Webb Mauufacturinjif (Jo., 1 1895] 13 Kep. 66. 

« Sherinpham Development (Jo., 11893] W. N. 6. For rule as to costs of petition see 
cott ,and Jackson, [1893] W. N. 184. 
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the successful party are represeuted by the same solicitor, in 
which case uo additional costs are allowed for those supporting,^ 
Plqiially, only one set of costs ai*e allowed to creditors and 
contributories appearing by the same solicitor, but the taxing 
master may allow the costs of sepai'ate counsel in a proper case;® 
Even where directors aj’e charged witli fraud and succeed in 
repelling the charge, the costs allowed are very scanty, Unless 
the Judge makes a special order. ^ 

The winding-uj) order is drawn up by the liegistrar, usually 
without making any appointment for tlio solicitors of the 
respective parlies to attend (Hale 89). The Judge ean rectify 
an oi’der before it is drawn up,*^ and can correct an order after 
it is ch’awn up if it does not express the intention of the 
Ooni*t.'‘ Any other application to vai*y or discliai’ge an order 
afier it is drawn up must be made by way of appeal.^’ In the 
same way an objection to the jurisdiction of the Court — e.g. that 
the compaTiy was not one whi(‘h the Court could wind or in 

the case of a supervision order that there was jio voluntary 
li(juidation^ — must be made the subject of an appeal. 

IJio order when made relates back to the date of the presenta- 
lion of tlie petition (Section 189), from which date a compulsory 
winding up is deemed to commence, although this may affect the 
riglitsgof the ])arties (see page 48*2, supra). 

• WiNi)iN(5 Up ok Assiiuan(U<i Companies. 

It remains to take note of some special provisions regarding 

Assin-aiice Companies. 

An assui’ance company, if a’egistei’ed under the Companies 

Acts, oj* if consisting of more than seven members,® has always 
been lialde to be wound up under the C()in])ariies Aets,^^^ and since 
1907 any “contingent op pros})ective creditor (which would 
include a policy holder) could ])etition. Section 15 of The 
Assurance Companies Act, 1909, enacts that “tlie Court may 

order tlm w inding u]) of an assurance company ” (which, as 

already stated, may consist of an individual, or a firm, or any 

' lie Kn/^hton Alan tie Palace, [lHt)71 V\^ N. J2. 

- Silberbutto Supply Co., [1010 ] AV. N. 81. * Ibo Invealmcnt Trust, [lOOtl 1 CU. 26. 

*Miller’M Case, [1S7GJ 3 Cb. 1). 061 ; re St. Na/.ano Co., [1879J 12 Cb. D. 88 j re Crown 
liaiik, 1.18001 44 Cb. D. (W4. 

s TiKikor V. New Brunswick Trading Co., [1800] 1-4 Cb. D. 2^10. 

St. Nazairo Co., [1879] 12 Cb. 1). 88. 

7 Padstow Total Loss Ac. Assurance Association, [1882] 20 (?b. 1). 137. 

^ Manchester Economic Building Society, [1883] 24 Cb. B. 488. ® See Section 267. 

The petition must be entitled “In the matter of I’bo Companies (Consolidation) 
Act, 1008,’’ as well as “ In the matter of The Assurance Companies Act, 1900.*’ 

Companies Act, 1007, Section 28 (now Paragraph IV. of Section 130 of The Companies 
(Consolidation) Act, 101 8), 
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number of persons) “in accordance with the provisions of The 
Companies (Consolidation) Act, 1908,” subject, however, to certain 
modifications : viz. “ Tlie (iompanj may he ordered to be wound 
up on the petition of ten or more policy liolders ” — /.<?. the legal 
holders of the ])()li(M’es for s€%curing the contracts with the assurance 
company (Section 29 of the Act of 1909) — “owning policies of an 
aggre'gate value of not less than £10,000,” and the ])etition must 
not be pi’escnted without leave of the Court, which leave will not 
be granted until a pritud facie case is establislied and security for 
costs given.^ 

It seems that this anjounts to a ])rohil)ilioTi of any y)etition 
by less than ten ])olicy holders owning ])olicies foi* £10,000,^'^ but 
a shareholder or an ordinary credilor — as for instaiu'e a ])olicy 
holder whose claim has matui*ed and is unpaid — would not be 
precluded from petitioning and o])taiuing a winding-up order. 
Whether the petition be under the Assui'sincc (%)rnpaiiies Act or 
the ordinary jurisdiction, the (\)ur<, in determinijig w’hetlicr the 
company can pay its debts, will take into account the contingent 
and p»’()S])ective liabilities of tlie coni])any. 

It must be reinenibei'ed that, in addition to the usual grounds 
of winding up, an a,s.suranc(* (‘(unpany may be wound up by the 
Court if default is made in comyiliance with any piovision of 
the Assuraiu^e (hnui)anies Act and this defa,ult continues fop thj*ee 
months after notice of defa.ult by the Hoard of Trade (Section 28 
of the Assurance (k)inpani(‘s Act). 

The winding up of sidisidiary a,ssuranco companies is dealt with 
in Section lb of the Assiu'anct* (h)m])anies Act, and a subsidiary 
coiri])any is stated to be an a,ssnrancc company whicli has t.iansferred 
all 01 * any yiart of its assui'ance business to another eompany 
(which is called the “])r-incipal company”) njion temis under 
which the subsidiary {i.a. the ti*ansferringj eompany or its ei'editors 
liav^e chums against the ])rincipal {i.c. the ti’ansfercM') eoni[)any, but 
this does not include* the case of one coinj)any acquiring the iiulk 
of the shai-es of anotlnn* com])any a.])[)ointing its directors and 
guaranteeing its yiolicies.-’ In the ease of a subsidiary company, 
if the CoiiJ’t is of o])inion that the winding up of the subsidiary 
company in conjunction with the jndncipal eompany is just and 
equitable (Section lb, Sub-section 4, of the Assurance (h)ni])anies 
Act), 01 * if the subsidiary ccmqiany is already in course of winding 


• Where a coiapany is hcnijic woiiiui up voluntarily aud a }>etitK)n to wind up 
compulsorily is ]u-esented to the Court, it is not ueeessaiy that a pnmd facir cHse should 
he estahhshetl helore the heariiu' or security for costs piveii (sec British Alliance 
luHuranco Corporation, [J87HJ 0 U. 636). 

® British Eipiituhle Bond Corjionition, [IWlUj 1 Ch. 674. 

3 Ijanctishiro Plato Glass Iiisuraneo Co., ^ Ch. 3.5. 
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up, the Court must when the principal company is being* wound 

up by or under the supervision of the Court “order the subsidiary 
company to be wound up in conjunction with the j)rincipal company, 
and viat/ by the same or any subsetpient oi‘dcr appoint the same 
person to be liquidator for the two companies, and make provision 
for sucli other matters as may seem to the Court necessaiy, with 

a view to the companies being wound up as if tliey wei'e one 

com])an y ” ( Sul)-se(;tion 1). 

It is to be presumed that if a com])any liad transfeij-ed only a 
j)art of its business, and was successfully carrying on other parts 
of its business and was able to meet its liabilities, the Court 
would not consider any winding nj) “in conjunction with the 
pidncipal company” “just and ccpiitahle,” as tlie sc'ction, which 
was taken fi'oin Section t of The Life Assurance Companies 
Act, 1872, a})pears only to contemplate cases whei-e the liabilities 
of the two companies are so intei*niingled as to ]*ender one 
administration desi liable. 

Section 17 and the Sixth and Seventh Schedules of the Assurance 
Ctmipanics Act provide rules for the valuation of the liabilities of a 
company being wound np under its policies, and for notice of the 
liability of the company on its policies to be given to the resjiective 
])olicy holdei’s liy the li()uidat()r under the dii’ection of the Clourt, 
These valuations must, be taken as at the commencemeiit of 
th(j winding up, and the fa.ct that a claim has emerged during 
the wiifding np : e.f/. by a lire or an accident Laving occurred does 
not increase the claim of the assured ])ers(>n. Thus, in Lii*o and 
Employers’ Liability Assuraiiee the only I'iglit of an assured 
pej’son wlion the event insured against has hapjxmed since the 
commencement of the winding up Is to get back a proportion of 
his ])renjium,' but a claim wliicb emerged befoic the winding up 
commenced can be j)r()vcd for in full.* Whetlim- the amount at 
wlu(;h a (!uri*eiit policy is viilned for proof can b(! set olf against a 
debt, from the poIi(fy bolder to the company is perhajis doubtful.- 
Section IS of the Assurance Camipanics vVet provides foi* the 
“ Reduction of Contracts,” and under its pi'ovisions the Court may, 
in the ease of an assurance company which lias been jiroved to bo 
unable to ])ay its debts,^ instead of making a wjiiding-up order 
“ I'educe the amount of the contracts of the corujiany upon such terms 

* Ijiiw ('av mid G(*noi'ul TTisurmu'U (’(^Tjnaatiou, [lOl.'ll 2 (’h lOll. Tlit' rule laid d(»wn 
uiuler the earlier Acts iii Miiefarlmiu’M Case, [iSSdJ 17 Cli. 1). 3M7, was djlTereiit, but no 
longer api»li(*h. 

‘-*Jn Caddy r. Cliitton, ^ Cli. Ruh&cdl, .T., follow)!!#,'- rx par/e Cnee, ; 1875] 

10 Ch. (US. iMtIi relnetaiiee, held that there could he no Md.-olT. Hut ni rr National Honeht 
Assurance Co., [ CJ2tj 2 Ch. 330, Eve, ,1., considered rx paifr I'lieo to ho distinj^uivliahle, ajid 
<iecidod in favour of the sot-oft. It is subiuitted that the latter view is to be jireferred. 

“ This of course includes inakiii#? provision for futiu’c and. contingent liabilities. 
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iRnle 10), and must be served and the appeal entered within 
twenty-one days, calculated in tlie same manner as in appeals to 
the Court of Appeal (Rule 12). The entry is made by lodging 
a copy of the notice of motion at the. Crown Office Department of 
the Central Office (Rule 11). The High Court has power to 
extend the time for appealing or to amend the ground of appeal 
(Rule IG). Security for costs may be ordered. ^ 

Any party who appeai’ed in the Court of First Instance, 
including creditors or contributories supporting or opposing the 
petition, can ajjpeal,- but creditors or conti'ibutories who did not 
appear cannot appeal without special leave. When the appeal 
is on behalf of the company it is conducted by the directors, 
although under the order ap{)ealed fi'oni the licpn’dator becomes 
the I’egular I'epresentative of the com])any^; but the Court will 
order substantial security for costs (say £100) to be given by the 
real appellants to prevent the com])any’s assets suffering from an 
unsuccessful appeal,^ and if the appeal fails the appellant’s costs 
will not be made payable out of the company’s assets,® and it has 
been suggested by Buckley, L. J., that “possibly” the directors 
might be made personally liable for costs of an unsuccessful 
appeal,^ The costs of various parties have been discussed in the 
Court of Appeal.® 

In the case of an a.})peal against an order for winding up by 
the Court the Official Receiver should be served with the notice 
of motion. ' 

BrtOCKlOI)lN(JS IN THK WlNI)IN(^ Ur. 

Se(;tion 147 i‘e({uires that in England a “ statement as to the 
affairs of tlic coni|)any ” is to be prepared, submitted, and verified 
on oath within fourteen days from the winding-up order by one 
or more of the directors and the secretary or* other chief officer of 
the company, or by such persons, being or having been directors, 
officers, or ])romotei-s of the company within the ])receding year, 
as the Official Heceiver may require. Any person without 
reasonable excuse making default is liable to a fine of ten ])ounds 
for every day during which the default continues,® or the Official 


1 Bwuiti r. Follows, [1887] IH Q. U. D. .585. 

- Silkstoiie Fall Colliery Co., [187(1] 1 t-h. D. 38, 

’ Securities fiisuraiico Co., [1^^^'] 2 Ch. 410. 

* Diamond Fuel Co., [1870] 13 Ch. l>. 400. 

* Consolidated South Itaud Mines No. 2, [1000] W. N. OC ; DuinioTid Fuel Co., [1879] 
13 Ch. D. 4(K); Photoffr»l>hic Arlists’ Co-operative Supply Association, [1883] 23 (Jh. D. 370. 

® National Savings Bank Association, []h 60] L. U. 1 Ch. 647. 

" CoiiHohdated South Hand Mines No. 2, [11K)9] W. N. 00. 

*11)0 Investment Trust, [1903] 2 (Jh. 373. 

* By Section 276 all offences under the Act punishable by fine may be prosecuted under 
the Summary Jurisdiction Acts. Accordingly the line in question can now be and is in 
fact enforced by Police Court proceedings. 
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Receiver may upon summons obtain an oi*der of Court upon the 
person in default, and failure to compl}’ with such order is 
punishable as contempt of Court.^ 

A person \vho is de facto a director can be required to make 
the statement, although his appointment nmy not have been 

regular. 2 

Tl>e statement must sho^v the assets, debts, and liabilities of the 
company, the names, residences, and occupations of the creditors 
and the securities they hold, the dates w’ben the securities were 
given, and be in the prescribed form, and must contain such 
further oi* other infoiu nation as may be j^rescribed or as the 
Official Receiver may require. 

Any ])erson stating in w^riting that he is a creditor or con- 
tributory is entitled to inspect the statement on payment of the 
prescribed fee (one shilling) ; but it is a contempt of Court to 
make an untrue statement in this i*es])ect. 

As soon as practicable after recei])t of the statement of affairs 
the Official Receiver is ix*(iuired, in England, hy Section 148, to 
submit to the Court a [u-eliniinary report — 

(a) As to the amount of ca])ital issued, subscribed, and paid up, 
and the estimated amount of assets and liabilities; and 

(b) If tlie conij)aiiy has failed, as to tlie eauscvs ' f the 
• failui’e ; and 

(cjr Wbetber in bis opinion fnrtber inquiiy is desirable as to 
jiny nnitto]* relaiijig to the ]u*omotioii, formation, oi‘ failure 
of the company or the conduct of its business. 

The same section deals with the fiirthei* je])(>rt which the 
Official Receiver may make, and Section 175 deals with the con- 
sequent public exa-miiiation of officers cbai’gcd with fraud. These 
are considei-ed later (see page 579, infra). The picliminary re])ort aud 
statement of affairs ai’e sent to tlie creditors and eontributoj’ies. 
The above provisions (taken from the Winding Up Act, 1890) do 
not ap})1y in Scotland or Ireland. 

First ]\[cctin<js of Creditors and Contrih?ifories. 

In England, as soon as a Avinding-up order has been made, it 
is the duty of the Official Receiver to summon separate meetings 
of the creditors and contributoi-ies for tlie pur])ose of — 

(a) determining Avbetlier oj* not an application is to be made 
to the Court for ajipointiiig a liquidatoi* in the place of 
the Official Receiver; and 

1 Columliian Gold Mmes, [JHO+J 42 W'. R. Now Phi- Coiihulh, tlsWHJ 1 Q. B. 573. 

= New Par Consols, [IHOS] 1 g. B. 673. 

^ 2 * 
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(b) Determininpf whether or not an application is to be made to 
the Court for the appointment of a committee of inspection 
to act Avith the liquidator, and Avho are to be tlie members 
of such committee if appointed (Section 152). 

The Official Receiver may also require any directors and officers 
of the company to attend, and it then becomes their duty to be 
present (Rule 119). 

Tlie Act of 1890 contained in the First Schedule rules for the 
holding of these meetings. These are now replaced by provisions 
of the Companies Winding-Up Rules to the following effect: — 

At this first meeting no creditor can vote unless his proof of 
debt against the company is lodged before the time appointed 
for the meeting, and no vote may be given in respect of an 
unliquidated or contingent debt, or any debt the value of which 
is not ascertained (Rule 133).^ Rut this does not preclude a 
creditor foi* sej vices rendered " or un taxed costs ^ or the like 
proving and A^oting in I’espect of such amount as he can swear 
is the minim mu sum due to him. 

“A debt the value of which cannot be ascertained ” means one 
dependent on the happening of some future eAxnt.'^ 

The rule as to secured ci*editors (Rule 135) ^ is important, as 
failure to observe it may deprive the creditor of his security. Tt 
provides that, for the pui-jmse of voting, a seemred creditor shall, 
unless he surrcndei’s his security, state in his proof partitvilars of 
his security, its date, and the value at which he assesses it, and 
he is entitled to vote only in re.spect of the balance (if any) due 
to him after deducting the value of his security. ‘‘7/ he votes in 
respect of In's irJiole debt he shall he deemed to hare surrendered 
his security^ unless the (yOUi*t on application is satisfied that the 
omission to value the security has arisen fi’oin inadvertence.” 
The Court is lenient in interpreting the proviso, hut usually 
makes the ei’editor pay the cost of the application,"’ but a mistake 
as to value is not “imidvertenee,” nor can there be any “inadvert- 
ence” where there is a deliberate election,^ and if the position 
of the company has been altered in reliance upon the fact that 
no security is claimed relief will be refused.^ 

^ RiilcB 133 aud 13.i do not apply in a voluntary windiru? u]). 

2 Canadian Pacific (’orpomtion, [1891 ] W. N. 122. 

^ i'jp parte Ruffle, [1873] 8 Ch. 997. 

* lie Duiniuelow, [ 1873J 8 Cli. 907. 

’'‘Ex parte H uddcryfiold llniikiri^ Co., [1892] 2 Ch. 417; re Riirr, ex parte Clarke, 
[1892] 07 L. T. 40.*). 

Piers, [1H9M] 1 Q. R. 027. 

7 lie Safety Explosives, Limited, [1904] 1 Ch. 226. A solicitor’s hen is such a security 
as should be valued (same case). 
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If a creditor holds a bill of exchange he must, for the purpose 
of voting, but not of dividend, estimate and deduct the value of 
the liability to him of any person (not being bankrupt) who 
is liable thereon antecedently to the company, and deduct it from 
his proof (Rule 134). The bill of exchange must be produced 
(Rule 100). 1 

The Official Receiver or liquidator may, within twenty -eight 
days after a proof valuing a security has bi‘en used for voting 
purposes, require the creditor to surrender the security against 
payment of twenty per cent, more than the estimated value. 
The creditor has a right at any time before being required to 
surrender the security to amend his valuation, but in such case 
the addition of twenty per cent, will not be made in case of 
a surrender being required (Rule IdC).^ 

The chairman has power to admit or reject pi'oofs for the 
purpose of voting, but tins is subject to an appeal to the Court, 
or he may allow the vote subject to its being declared invalid on 
an objection being sustained (Rule 137).^ 

Votes may be given personally or by proxy (Rule 139). A 
creditor who has assigned his debt after pj*oof can still vote.^ 

The ])roxy foinn is sent out by the Official Receiver (Rule 141), 
and must be filled uj) in the handwj'iting oF the person giving it, 
or by .%pme person iji bis l egii la r employment, or by a commissioner 
for oaths (Rule 140). The proxy must not be witnessed by the 
person appointed.^ The pi-oxies must be lodged willi the Official 
Receiver at tbe time named for such })n]'pose in the notice 
convening tlic meeting (Rule 147 [1]). 

If any canvassing for votes takes j)lace on behalf oF a liquidator 
the Court may disallow liis remnneralion (Rule 144), and no 
votes may be given by a j>roxy in favour of tbe appointment of 
himself or liis partner or employer to any positioi. where I'emunera- 
tion is paid out of the estate of the compaiiy, except wliei-e the 
proxy is special and authoi-ises him to vote in favour of his 
appointment as liquidator (Rule 14G). 

^riie cliaiiTiian may, with the consent of the meeting, adjourn 
(Rule 131). Minutes must be kept (Rule 138), and are the only 
proper record of the ])roceedings.‘*^ A quorum is three creditors 
or contributories, or if there be not so many then the whole 
number (Rule 132 [1]). IF only one creditor^ has proved, and 
attends or is represented, he constitutes a quorum and can act, 
even though the Official Receiver has notice that there are 
otlier cj'cditors who have not proved.^’ If there is no quorum 

1 Rules 100, 130, and 137 do not applj' in a voluntary wiudiiiK’ up. 

Itf Baum, [18801 13 Gh. 1). 424. ^ Parrott, [IHOlJ 2 Q. B. 161. 

Radcliffe, [1876] 10 Ch. mi. ^ Rp Thomnn, ex parte AVa-rner, [1911] AY. N. 123. 
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within half an hour the meeting must be adjourned for not less 
than seven or more than twenty-one days (Rule 132 [2]). When 
an important creditor has not been represented a fresh meeting 
may be called.^ 

These provisions as to first meetings do not apply in Scotland 
or Ireland. 


Other Meetings of Creditors and Contributories. 

Under Section 219 the Court may, as to all matters relating 
to the winding up (see Section 145), if it thinks it expedient, direct 
meetings of the creditoi’s or contributories to be summoned, held, 
and conducted in such manner as the Court directs, for the purpose 
of ascertaining theii* wishes. In the case of creditors regard 
is to be had to the value of the debt due to eacl> creditor, and in 
the case of contri])utories to the number of votes conferi*ed on each 
contributory by the Articles. 

'riiese meetings are, “ subject and without prejudice to any 
express directions of the Court, governed by the Rules of 1909 
(Rule 122), and are called “ (/Oiirt Meetings”; but Rules 133 to 
137, dealing with pi*oof of debts, valuation of security, and 
admission and rejection of proofs, do not upply (see Rule 133). 

Section 219 applies at any time after the i)resentation of a 
petition to wind up the company, and the Court may direct 
meetings to be held to ascertain whether the majority ^ of the 
creditors or contributoi*ies desire a winding up by the Court, and 
give directions as to the time, place, and manner of hoJtling such 
meetings; but it is not now^ common to order meetings, as the 
Avishes of those avIio take a strong view' are usually ascertained 
by their being reprc'sented in Court. The Ch)urt is not bound to 
comply Avith tlie Avishes of the majority, and on good cause shown 
will set them aside, but this aviH usually only be in cases where 
fraud or misconduct is alleged against those holding the balance. 

If a company is insolvent the contributories have no interest, 
and small j*egard is had to their Avishes.^ On the other hand, 
if a majoj’ity of creditors desire a winding up by the Court the 
existence of a voluntary liquidation Avill not pi’event the order 
being made, even where there is no evidence to show that the 
creditors are prejudiced.^ 

* Re Rmlfonl anil [1901 | 1 Ch. a7*i. 

* WoBterii of ('anada Oil Co., [1874J 17 Eij. 1. 

» Contrilmtories West .Siirro.v Taimini^ Co., [IHOOJ 2 Kij. 737 ; A'nncties, Limited, [1803] 

2 Ch. 235. t-reditorn • Medical Battery Co., [1H04J 1 Ch. 4IS. Debenture holders: AVesteru 
of Canada Oil Co., [1874] 17 Eq. 1. 

* Isle of AViplit Ferry Co., [1864] 2 H. & M. 697; Lonsdale Vale Ironstone Co., 
[1868] 16 W. R. 601. 

* Bishop & Sous, [1900] 2 (’h. 254; Uermaun Lecheustem & Co., [1907] 23 Times L, R. 424. 
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If there is a vacancy in the office of liquidator meetinp^s 
must be calJed to consider the appointment of a new liquidator 
(Rules .58 [^1] and 162). In any other case the liquidator may 
summon meetings when he thinks lit (Rule 121) by notices, 
whit:h must be sent “not less than seven days^ before the day 
appointed for the meeting,” to the addj*esses given by creditors 
in their i)r()ofs, or if they have not proved to the addresses ^iven 
in tlie statement of affairs or entered in tlio company’s b(K)ks 
as the addresses of the contributories, or if in either (!ase there 
shall be no such address “ to such other addi-ess as may be 
known to the person summoning the meeting” (Rule 1211). 

If any j)erson other than the Offi(!ial Receivei* or liquidator 
I’equests that a meeting of creditors or eoiitrihn lories shall be 
held be must in the first instance deposit the amount of the costs, 
which will be repaid him if the Court so order or the creditors 
or coniribulorios fas the case may bo) by resolution so direct 
(Rule 126). 

The majority to carry a resolution must be a majority “in 
number and value” - of those ])resent personally or by proxy and 
voting; but in the case of contributories “value” is determined 
by the number ol’ votes conferred on ea(di contribntoiy by 
the regulations {i.e. Articles of Association) of the company 
(Rule J2.S). 

The non-receipt by any creditors or contributojles of the notice 
will nof inv^alidate the proceedings or resolutions unless the Court 
otherwise orders (Rule 130), but it may be assumed that if any 
substantial omission occurred the Coui-t would order a fresh 
meet ing. 

Ry Rule 132 three cj*editors entitled to vote {Lc. who have 
proved their debts) or tlij-ee contj-ibutories (if there are so many) 
foz'ni a quorum. If there arc h'ss tliau thre(i creditors or 
(•onli'ibiitorics all must attend to constitute a quorum. 

Proxies may be used and must be lodged with the Official 
Receiver or liquidator not later than four o clock j).m. oil the day 
before tJie meeting oi’ adjourned meeting (Rule 147 [2]). Minors 
may not be appointed proxies (Rule 147 [3]). If the Official 
Receiver is nominated as ])roxy be may send a dejnity to use the 
proxies (Rule 148). If a creditor is incapable of writing lie may 
sign or make his mark in the presence of a witness, who must fill 
up the proxy and certify that the insertions were made at the 
I’equest of the creditor and in his preseiice (Rule 149). 

‘ Semblr tliiy moans “ dear days.” 

If the luujonty in value differs from the inaji>rity in numlier there is no resolution, 
but the Court incline Ui the view of the majority in value (Jiloxwich Iron and Steel Co., 
[1801] W. N. Ill 
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The above Rules as to General Meebiii^rR and Proxies originally 
applied only in tlie case of compulsory liquidtations, but by the 
Companies (Winding-up) Rules, 11)21, Rules 123 to 132, 134, and 
138 to 149, together witli a new Rule nuinbei’ed 149 a, are made 
applicable to the creditors’ meeting called undei' Section 188 in a 
voluntary winding uj) to consider the appointment of a liquidator. 

Thk Liquidator. 

of Liquidator. 

By Section 149, Sub-section 1, the Court is em})owered to appoint 
a liquidator or liquidators, and by Sub-section 2 may at any time 
after the })resentatic)n of the petition appoint a ])roviBional liquidator 
(see page 490) ; but in England immediately a winding-up order 
has been made the Otlicial Receiv^ev^ becomes the provisional 
liquidator of the company until the appointment of some other 
person as liquidator. Thp> Official Reeeiv’^er is in England also 
ex officio pi’ovisional li(pndato7* if any vacancy occurs in the 
oflBce of liquidator, and the (hmrt has no power to apj)oint any 
other person provisional liquidator after a winding uj> has been 
commenced," nor can it appoint any other ]>erson to be ])ernianent 
liquidator until an application has been made under Section 152,’’ 
i.e. after the wishes of the creditors and contributories liave been 
ascei*tain(*d. • 

The Oflicial Receiver, vvlien liejuidator or provisional liquidator 
in England, may obtain the a})}M)intment of a special manager with 
the ]Jow'ers of a receiver and manager (Serf ion Idl, and Rules 48 
and 49). 

Jn England the Court makes the n]>pointment of the liquidator, 
after considering the report of the first meetiTigs of creditors and 
contributories, either J*etaining the Otficial Receiver or apj)ointing an 
unofficial person, and if the meetings differ decides betw'een them, 
leaning towards the decision of that body which has the greater 
intei*est in fhe matter: i.c. if the assets are sufficient t-o jiay the 
debts in full the conti*ibutoi‘ies are most concerned, while if the 
assets are deficient the ci’editors alone are concerned.^ 

If the meetings of the creditors and contributories come to 
similar resolutions the Court may, on the ajiplication of the 
Official Receiver, at once act upon them, and it would seem has 

1 In the lli^rh tJourt a Hr)ecinl officer ib Hppointod as* Officuil Receiver for the purpoHe of 
companies winding up. Jn the County Courts the OHicial Receivers in Rankriijitcy act. 

* lie Nortli Wales Gunpiiwdor Co., [1892J 2 Q. B. 220. Before the winding-np order 
“the Official Receiver or any other lit person” may he appointed jiroviMonal liquidator 
(Section 149, Sub-eectiou 3). 

» He John Reid & Sons, [19W] 2 Q. B. 034. 

* Bank of South Australia No. 2, [1895] 2 Mans. 148. 
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no power to appoint any other liquidator than the person chosen 
by the meetiuj^s (Section 152), but it may make no order, in 
which case the Official Receiver remains liquidator.' When the 
meetingfs differ the Court fixes a day for hearing and decides 
between conflicting resolutions (Rule 55 [2J). The date fixed is 
advertised, and any contrihuim-y or creditor may attend and be 
heard (Rule 55 [t3] and [4J). Usually the Court appoints the 
person selected at the meetings to be liquidator, but it is not 
compelled to do so, and sometimes refuses.' As a rule it leans 
in favour of ajipointing the Official Receiver.^ A vacancy in the 
office of liquidator is filled in the same manner as the original 
appointment (Rule 55 [7J), the Official Receiver being required 
to siimnKui meetings on the request of one tenth in value of the 
creditors or contributories. 

A liquidator (other than the Official Receiver) in a winding up 
by the (h)urt must, at his own expense, give security to the 
satisfaction of the Board of 3h'ade befoi*e acting. In case of failure 
the ap})ointnicnt is vacated (Rules 57 and 58). In Scotland or 
Ii’cland the Couj'fc determines whetliej* any and what security is to 
be given (Section 149, Sub-section 5).^ 

Where there is an aclioii by debenture holders or mortgagees 
asking for a receiver, the Court will appoint the licjuidator to be 

receivei^' unless the asset;, are likely to be entirely absorbed in 

satisfying the debenture holders or mortgagees,'’’ or there are 
special *i'easons why the receiver nominated by the debenture 
lioldei'S should be entrusted with the duty of realising some or 
all of the assets.^' 

One or more liquidators may bo aj)pointed, and the Court may 
declare wlietber any act of the liquidators is to be done by all 
or any one or 7iioi*e of the ])orsons a])pointed (Section 149, 
Sub-se(dion 4). It is not now usual to appoint moi'e than one 

liquidator. If various interest-s ougJit to be repi'esented, that is 

secured in England by means of the committee of inspection. 

In Scotland and Ireland the proper style of a liipiidator 
appointed in a compulsory Avinding up is “the official liquidator 
of the A B Coni])any,” but in England merely “the litiuidator,” 
and lie is not described by his individual name (Section 149, 
Sub-section 9). 

‘ Re Johannesburg Land Co„ [1892] 1 Ch. 683. 

-Bloxwich Iron and Steel Co., [1894J 8 Rep. 412, 1 Mans. 360. 

■•The surety is liable for any default in the performance of the iKiiudntor’e duty, but 
not for penal interest payable by him for improperly retaining money (Board of Trade 
c. Employers’ Liability Corporation, [1910] AV. N. 301 : Bauki-uptcy case). 

* Re Joshua Stubbs, Limited, [1891] 3 Ch. 476. 

* Strong V. Cerlyle Press, [1803] 1 Ch. 308, 

* British Luion Co. e. Boutli American Co., [1894] 1 Ch. 108. 
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Status of Liquidator. 

As in the case of dii^ectors, it is not easy to state succinctl}^ 
yet acoiifately tlie position occupied by a liquidator. In several 
cases tlnn’e will bo found statenients l,o the effect that he is a 
trustee for tlie creditors, or in the case of a solvent company for 
the contributories. Thus, Lord Selborne says, “ The hand which 
receives the calls necessar'ily receives them as a statutory trustee 
for the equal and rateable payment of all the creditors”^; and 
James, 1j. J., speaks of the assets as being “fixed by the Act of 
Parliament with a trust for equal distribution among the ci’editors ”2; 
and Lord Cairns lias said, “ ^J’here is .... imposed upon 
the assets of the company .... a trust to be applied in 
discharge of the liabilities of the com])any.”'^ But it must not 
be infei'jed that all the results follow which would ensue if the 
liquidatoi* were a trustee in the full sense of the word ; and in 
particular it, is to be noted that the pi'ojierty in the assets remains 
vested in the eom]ainy and does not jiass to the liquidator,'* and 
when he makes a contract ho does so in the name of the company: 
e.q. if he eni])loys a solicitor in the company's business he is not 
j)ersonally liable foi* the cosls.'^ A li(piidatoi' “is a pei*son having 
a prinid ftclr jlght to costs (out of the estate), but he is not in 
the ordinary sense a trustee. He is a pei*son ap])ointed .by the 
Court to do certain class of things. He has some of tlie JMglits 
and some of the liubilities of a trustee, but is not in the *|)OBition 
of an ordinajy trustee. Being an agent employed to do business 
for a remuneration, he is bound to bring ordinary skill to its 
performance."^ Itorner, J., has said, “ In Jiiy opinion ttu' li(piidator 

is not a trustc.'c in the strict sense In my view a 

voluntaiy litpiidator is more jdghtly desci*il)ed as the agent of 
the conijiany Jin agent who Inis no doubt cast uyion him by 
Statute or otherwise special duti(*s, amongst which may be 
mentioned the duty of applying the company's assets in jiaying 
creditors and distributing the surj)liis among the shai-eholders,” 
and in the case cited it was held tfiat a liquidator was not liable 
for damages causeil by delay in distributing the assets when the 
delay was not wilful or' fraudulent nor arising from mala, fides. 

* Blnck & (Ui.’h Case, H Ch *^<12. 

lif Orioiitiil Jiiliuid Steam Co., [1H7IJ 1) Cli. .'i.'ill. 

* Delhi Hank’s Case, [1871] 15 Sol. ,1. 92.1; ho also Ntirtli, .1., in Klack’H Case, 11804,], 
1 Cli.SflO; and Huckley, .1., in Anw’Io-OiieiitHi CHrpet Co., [HKKlJ 1 Ch. 911. 

* See next note. In the cane of un unre#»-iHtered comjmiiy the Court niny make an 
order vostiiit' the jiroiierty in the h<|Uidutor (Section 272). 

‘‘lie Aiifflo-Moravnan Co., ex parfe Watkiii, 11870] I Ch. D. l.Hl, IJi'l. 

® Per Cotton, L. .1., Silver Valley Miiien, [1882] 21 Ch. D. iit paj^e :192. 

■ Kno\vle.s v. Scott [1891] 1 Ch. 721 and 72;i. 
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It is submitted that tliat case overlooked the fact that a person 
injured by a failure to perform duties imposed by Statute may 
recover damages for the default, and on tliis principle it has 
been held that after a company has been dissolved a liquidator 
who has failed to see that the assets are applied in paying the 
debts is liable to a creditor wlio has suffered damage,^ and it 
is submitted that the same rule should apply even before 
dissolution Avhen the default is the result of neglect of duty, 
even though not wilful.- 

It is clear that the liquidator occupies a ffduciary position, 
and must not make a seci-et profit out of his position,*'* and it 
may be safely asserted that the liquidator has all the duties an 
agent would have ; but it is suggested tliat he is only agent 
for the coinpaii}^, and therefore not liable to third parties, even 
though they be creditors or contributories, for negligence apart 
from misfeasance or jiersonal misconduct. If, however, the 
liquidator “ has misapiilied or i*etaiued or become liable or 
accountable for any moneys or property of the company, or been 
guilty of any misfeasaiiee or bi’eacli of trust in relation to the 
company,” he can be brouglit to account by any crialitor or 
contr’ibutory on a suniraons under Section 215, Imt fhis will not 
enable a contributory who has accidentally been omitted in a 
distribnJ:,ion of assets to proceetl by summons against the licpiidator 
to obtain his due proportion of the assets. *’ 

The * liquidator represents creditors and contributories alike, 
and should bear an even Ijand between them. He should afford 
reasonalile assistamre and facilities to ])orsons seeking information 
to enforce their rights but in cases of litigation he usually 
j*ecpiii*es parties desiring access to tlie books and documents of the 
coni])any to obtain an order for ins])ectiou under Section 221. 

'riie liqiiidato!*, being an officer of the (%>ui*t, will be directed 
to deal fairly: e.<j, he may he oi-dered to repay moneys paid 
under a mistake of law.' Instances of this rule may also be 
foLiTid ill cases under tlie Bankru]>tcy Acts.^ 

‘ Pulnfonl r. JleveniHh, [1003 1 2 CJi. 6*25, Arjfvll’B, Limited, v. Toxotor, [1013] 
20 T. Ji. H ;i5:). 

- C’ompHre WoiicU r. Wuiakill, [1013] 2 (’h. :103, where a receiver \vms lield per.sorinlly liable 
for omitting to pn.\ pcrMins liavnig a wtiitutory right to payment under Section 209 of 
the Act. ' 

■* SilkHtone and llaigh Moor Coal Co. r. Kdey, [1000] 1 Ch. 167. 

* Knowles r. Scott, [ IHOI] 1 Ch. 723. 

^ Jir Hill’s Waterfall Kstate and Gold Mining Co., [1806] 1 iMi. 047. 

^ Ji/’ Sir John Mooi*e Gold Mining Co., [1870] 12 Ch. I). 328. 

7 Opera, Linnted, [1891] 3 Ch. 200; ex parte Suniiionds, [1886] 16 Q. II. I). 308. 

“See, for instance, re 'J’yler, [1007] 1 K. II. 805; re Hall, [1007] 1 K. B. 875. 
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A liquidator in a voluntary windirig up is an officer of the 
company bound to see to the stamping of documents.^ 

When a liquidator contracts he does so as agent of the company, 
but if in ordering goods or making a sale note he signs himself 
merely “ A. H., Liquidator,” it is not clear that he may not be 
personally liable, as a broker may be who signs “A. B., Broker.” ^ 
He should therefore always sign with the 'words “ On behalf of 
the Com])any.”'^ The words “as Liquidator” will protect 

him from personal liability if they foi’m part of the signature, 
but not if only found in the l)ody of the document.^ The 
provisions of The Bills of Exchange Act, 1882 (Section 26, Sub- 
section 1), must also be borne in mind: “Where a person signs a 
bill as drawer, indorser, or acceptor, and adds words to his 
signature indicating that be signs for or on behalf of a principal 
or in a representative character, he is not personally liable thereon; 
but the mere addition to his signature of words descj'ibing him 
as an agent or as filling a rejiresental i ve character does not 
exempt him from pei‘sonal liability.” 

Ihities and Powers o/ fjlqitidafor. 

The first duty of the liquidator is, under Section 150, 
Sub-section 1, to take into his custody oi* under his control all the 
property, elfects, and things in action to which the confpany is 
or appears to be entitled, and by B-ule IGl the Official Jleceiver 
is in England directed to put the liquidator into possession of 
all the property of the conqiaiiy of which the Official Receiver 
may have custody, with a right, hovNever, for the Official Receiver 
to be paid all fees, costs, and charges propei'ly incurred or 
advances made (with intei'cst on such advances at four per centum 
per annum), to secnie which the Official Receivci* has a lien on 
the company’s assets. While there is no liquidator in England 
the Official Receiver takes possession; in Scotland and li'eland the 
property is deemed to be in the custody of the Court (Section 150, 
Sub-section 2). 

The powej's of the licpiidator, as defined in Section 151, are set 
out below. In Scotland or Ireland he requires the sanction of the 
Court to the exercise of all these powers, but the Court may 
give him leave to act Avithout the iTitervention of the Court in 
any matter except the appointment of a solicitor or law agent 
(Sub-section 4). In Scotland the liquidator has also the same 

* Re X Company, [lOrt?] 2 ('h. 1)2. 

- Hutcheson v. Eaton, [1^*84] 13 Q. U. D, 801. 

» Gadd V. Houffhtoii, 1 1870] L. H. 1 Ex. I). 357. 

Paice V. Walker, [1870] L. II. 6 Ex. 173. 
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powers as the trustee of a bankmpt estate (Sub-section 6). In 
England the liquidator may exercise the powers mentioned under 
the first three headings only with the sanction of the Court or 
the committee of inspection ; as regards the remaining powers 
he may act on his own initiative, but is subject to the control of 
the Court, and any creditor or conti'ibutory may apply to the 
Court as to the exercise of any of the powers (Section * 151, 
Sub-sections 1 to 3). 

The liquidator’s powers are — 

(a) In England with the sanction of the Court or the com- 
mittee of inspection,^ and in Scotland or J]-eland with the 
sanction of the Court — 

1. To bring or defend actions or othei* legal proceedings 

in the name of the company. 

2. To cairy on the business of the company so far 

as may be necessary for the beneficial winding 
up thereof. 

3. To employ a solicitor or law agent, oi' in England 

any other agent, hut in England only to take any 
])roceedings or do any business Avhich the liquidator 
is unable to do himself.” 

• 

(b) In England without any sanction, and in Scotland or 
•Ireland with the sanction of the Court — 

4. To sell the property and assets of tlie company by 

public auction or private contract, with power to 
transfer the whole or sell in parcels. 

5. To execute deeds, receipts, and documents, and use 

the company's seal. 

6. To prove, i‘ank, and claim in the bankruptcy, 

insolvency, or se(]ue8tration of any contributory, 
and receive dividends. 

7. To draw, make, and endorse any bill of exchange 

or promissory note in the name and on behalf of 
the company. 

• Whore a li(|uidator knowjiif^ thut the commiltee of mspecqeii disapproved of the 

ftppointmoTit of a particular solicitor ajiplied rx to the Court aud obtained hiS 

appointment, Neville, J., on an axiplicatioii by the committee, dmcharg“od the order and 
directed the liquidator to pay the costs {ri> (lonsobdatod Diesel Kn^?inc Co., [191 S'] 1 Ch. 192). 
But the Court has jurisdiction to overrule the committee (North Eastern Insurance 
Co., 11910 1 85 L. .T. Ch. 751). 

* See last xirecediiiff note. In England the sanction must be obtained before the 
employment, except in cases of urgeucj', and even then it must he shown that there has 
been no undue delay in obtaining the sanction (see London Metallurgical Co., [1897 J 
2 Ch. 202). 
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8. To raise &ny requisite money on tlie security of tlie 

assets of the company. 

9. To take out in his official name letters of administration 

to any deceased contributory. 

10. To do all such other thiuj^s as may be necessary 
for winding* up the affairs of the company and 
distributing its assets. 

Undci' Section 95 of the Act of 18()2 it was held that business 
must not be carried on with a view to rendering the shares more 
valuable,^ and, under a similar section of The Bankruptcy Act, 1883, 
that it must not bo with a view to profit 2; but there are cases 
where the business has been carried on for yeaj*s by a liquidatoi-. 

The matters following are repeated fi*om the Winding-np Act 
of 1890, and apply only in England. 

Section 173 provides that Rules may be made adding to tbe 
pow’ers of tbe liquidator in regard to calling meetings of creditors 
and contributories, settling the list of contributories, and rectifying 
the Register, i* 0 (juii*ing tbe delivery up of ])roi)erty, and making 
calls, and fixing a iiino within which debts and claims must be 
proved; and the Rules give tlie li(juidator in Kngland tbe 
following ])owers, which foi’inerly w(}i*e excixuseable by tbe Court 
only 

1. To settle the list of contj-ibniories (Rules 77 to 82), but 

not to rectify tlie Register without tlie special Teave of 
f ile C’ourt. 

2. T\) collect and distribute the fisscts of the company and 

to ]*equirc dclivciy to him of its jiroperty, acting for 
these purposes as if he w’ere a receiver appointed hy the 
Court (Rules 75 and 7(>). 

3. With the sanction of the Court or of tlic committee of 

iiis])cctiou to nnike calls upon the contributoiies (Rules 
83 to 87). 

The Rules provide foi* the admission and I'ejection by the 
liquidator of proofs lodged by ci-editors (Rules 102 to 114). 
Rule 102 enables him to fi.\ a day on or befoi’e which creditors 
are to prove their debts or to be excluded from tbe benefit of 
any distribution made before such debts are pi'oved. 

Moneys received ]»y tlic liquidator in the course of the w'inding 
up must he paid into the Bank of England." 


1 Wreck Recoveiy Co., [1H80J l.» Ch. D. 363. 

^ ICx parte Kiniiiauue], [IHSlJ 17 Ch. D. 36. 

® See “ Accoiujtb of Liquidator,” imge 512, i»fra. 



DUTIES AND POWERS OF LIQUIDATOR. 511 

The liquidator is bound, if the liquidation lasts more than 
a year, to send to the Registrar of Companies from time to 
time a statement with respect to the proceedings and the position 
of the liquidation, and to this the creditors and contributories 
of the company have access, and may obtain copies thereof or 
extracts therefrom (Section 224). ^ 

During the liquidation the liquidator must, at least 'twice 
a year (or as much oftener as tlie Rules require), send to the 
Board of Trade an account of his I'eceipts and payments, and this 
account, when audited, is to be printed and sent to each creditor 
and contributoj-y (Section 155, and Rules 170 to 173 : see also 
page 513, infra). 

If the liquidator re(iuires information as to tlie property of 
the company, or any alleged wrongful acts done in relation 
to its property or rights, he should apply to the Court for 
an examination of the persons concerned, under Section 174 
(see page 583, infra). 

The li(]uidator is the proper person to take proceedings under 
Section 215 against dii’ectors or officei’s for misfeasance, although 
creditors or contributories may take action if the liquidator fails 
to do so. 

The liquidator iriust keep ])ropcr books of account, and minute 
books recording the proceedings of meetings, and these are to be 
oj>eTi to creditors and contributories (Section 156; and see 
Rules 1436 and 167). 

A tile of tlie proceedings in the winding up must also be kept, 
which shall be open to the insj)ccti()n of the officers of the company 
and of the creditors and contributories (see Rules 16, 17, and 19). 

The liquidator, within the limits of the Acts, may use his 
discretion, but he must obey any directions given him by meetings 
of the creditoi’s or contributories, giving pi’efei’ence to tlie former 
if the dii’ectioriK are inconsistent (Section 158, Sub-section 1). 
He also has ])ower to call meetings at his discretion, but must 
call them when required to do so by one tenth in value of the 
creditoi’S or contributories, as the case may be (Section 158, 
Sub-section 2), and these meetings are governed by Rules 122 
et scq. He can allow proceedings to be taken in his name by 
other ])eisons, but he should not do so without satisfying himself 
of the ]>ropriety of such ])j'oceediiigs." 

The liquidator may liiniself apply at any time to the Court 
for directions, and any person aggrieved by any act or decision of 
the liquidator may a})ply to the Court to reverse or modify it 
(Section 158, Suh-sections 3 and 5). 

^ See “ Accounts of LKiindator," pKjre .>12, infra. 

- rnictice Note, [1894J W. N. 166, 160. 
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Accounts of Liqvndator. 

Wli ether in a compulsory or a voluntary winding up, or 
a winding up under supervision, ^ the accounts of the liquidator 
must be made up and delivered in accordance w^ith Section 224. 
By this section and Rule 189, if the winding up is not concluded” 
within a year, the liquidator must twice in eveiy year send to 
the Registrar of Companies a statement of account with respect 
to the proceedings in and the position of the liquidation 
(the first statement being made within thirty days after the 
terminfition of the first year). Ev^ery statement must be in 
duplicate in the form given in the Rules (Form 92), and be 
verified by affidavit (Form 93), or if he have neither received nor 
paid any moneys during the period he must send an affidavit to 
that effect (Foi'm 93). The statements made in tin's manner are 
open to the inspection of creditors and contributories of the 
company on payment of a fee. 

If it appear that the liquidator has any moneys representing 
assets of the company which have been unclaimed or undistributed 
for six months after the date of J'eceipt, he must pay them into the 
Bank of England to the Companies Liquidation Account,*^ after 
which any person claiming any part of these moneys must 
obtain a certificate of his title from the litpiidator, and apply to 
the Board of Tirade for payment. When a liquidator makes 
default the Board of Trade does not fail to apply to tl»e Court 
to enforce compliance under Section 224 and Rule 194, and will 
obtain from the Court an ordei' for payment, and on further 
default a committal. 

Every liquidate]’ of a company being wound up by the Court 
must pay the moneys I’eceived by him info the Companies 
Liquidation Account at the Bank of England, unless the committee 
of inspection shall satisfy the Board of Trade that it is to the 
advantage of the creditox's or contributories that the liquidate]* 
should have an account with any other bank. If the liquidator, 
without special Huthority fi’oni the Boaid of Ti*ade, I’etains more 
than fifty pounds for U]>vvard8 of ten days, he is liable to pay 


* stock ami Share Auction (.'o. and Spiral W^ood (’o., [1804] 1 (Jh. 736 ; and see Rule 104. 
- This means if the company is not dissolved either by order of Court or by the 

lapse of three months from the final ineetiiij? in a voluntary windmpr up. In the latter 
OMe, however, the Iniuidation will not bo deemed concluded if any assets remain iinclaimpd 
or undistributed in the Injuidator’s hands, but will be deemed to be concluded when he 
distributes them or imys them into tliu Companies Lirpndatiou Account at the Rank of 
Eufrluiid (Rule 188). 

* Section 224, Sub-section 4, and Rule 191. Where money to which a shareholder was 
entitled but who could not be found was paid in under this section it was held that 
such money could not be made the subject of attachinent under a f^arnishoe order 
(Spence r. Coleman, [11K)1J 2 K. R. ]99). 
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interest at twenty per centum per annuni on the excess, to be 
disallowed all or part of liis remuneration, and to be removed 
from t)ffice, as well as to pay any expenses occasioned by his 
default. All payments oiit of any special account must be made 
by cheque payable to order, having on the face of it the name 
of the company, signed by the liquidator and at least one member 
of the committee of inspection, or such other person as the 
committee may appoint. 

Moneys in the hands of the liquidator on account of unclaimed 
dividends must, on the ex})ii*ation of six nuniths from tlie dcidaration 
of the dividend, be paid into the Coraj)anies Liquidation Account, 
(hher moneys representing unclaimed oi* undistributed assets which 
liave been for six months in the lupndator’s hands, less so much 
ns the Board of Trade may authorise the liquidator to letairi foj* 
iTuniediate use, must he paid into the same acconrit witliin fourteen 
days from the date to which the statement of account is Imought 
down (Rule 191 and SectioTi 224). For tin* purpose of paying in 
fhe liquidator must got a paying-in ordei* fi'oni the Board of 
Trade. Every Ii(pii(hitor must furnisli particulars of moneys in 
his hands to the Board of Ti-ade, who may rtjquire the same 
to he verified by affidavit (Rules 192 and 193). 

Tttrosfmmf of Fuiuls. 

WlieiV* the committee of insj)e(;tion think tliat any casJi balance 
should 1)^ invested, or tliat any investments should be sold, they 
must sign, and the liquidator must transmit to tlu^ Board of 
Trade, a request to tliat effect (Rule 108). If tliere is no com- 
Tiiittee of insjiection the liquidator sc*uds a ccj’titicate and recpiest 
fo tlie Boai’d of Trade, wbo may tlion make tbe piojier order 
(Rule 1G8 [3J). 

Audit of Accounts of Lifjuidafor. 

'Idle committee of inspection must oni'e eveiy three months 
audit the liquidator’s cash book (Rule 169), and every six months 
the liquidator must send to tlie Board of Trade a copy of his 
ea.sli book in duplicate, with vomdiers and tlie committee s 
certificate of audit, and a I'oport on ihe position of flie liquidation, 
and wifli tlic first accounts send a sniiiiuaiy of tlie company s 
statement of affairs, showing thereon in I’ed ink tlie amounts 
realised and the reason for non-realisation of oilier assets. 

TJie accounts must be verified by affidavit (Rule 1/0). 

Where the business is carried on, separate trading account, 
verified by affidavit, must be submitted by the liquidator' once 
a month to the committee of inspection, or a member of the 
committee appointed for the purjiose, who must examine and 
certify the same (Rule 171). 


H-B. 
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Besides the accounts the liquidator must submit to the Board 
of Trade a summary of such accounts, wln’cli when approved by 
the Board of Trade is printed and sent to the creditors and 
contributories (Rule 173). The accounts when audited are filed 
with the Registrcar (Rule 172). 

Boohs to hi Kept hy Liquidator. 

The liquidator must keep a Record Book, in which he must 
enter all minutes, all ])i-oceedings had and resolutions passed at 
any meeting of creditors or contributories or of the committee of 
inspection, and all such matters as may be necessary to give 
a correct view of his administration ; hut he is not bound to 
insert therein documents of a confidential nature, such as opinions 
of counsel (Rule 166). 

He must also keep a Cash Book, and enter therein from day 
to day the receipts and ]niyments made by him, and submit the 
Record Book and Cash Book to the committee of inspection 
whenever required, and not less often than once eveiy three 
months (Rule 1G7). 

Item une rat ion of Liquidator. 

The liquidator, as occiipyijig a liduciaiy relation, must not make 
any secj*et ])rofit out of his office.^ hkjually it would be ^/rong foi‘ 
him to have any ])ersonal inlerest in dealing with the company’s 
assets, even if taken openly. In l^ngland. Rule 151) ex])ressly states 
tliat “ neitliej* the licpiidator nor any member of the committee 
of ins})ection of a company shall, while acting as li(juidator or 
member of such committee, except by leave of the Court, either 
directly or indirectly, by himself or any partnei-, cleik, agent, or 
servant, bect)me purchaser of any ])art of ihe company’s assets.” 
Any purchase made in violation of this Rule may be set aside. 
In like manner, by Rule 157, if he cai-ries on the business of the 
company he cannot puj’cha.se goods from any person whose 
connection with him is such that he would derive any profit 
from the transaction. 

Rule 155 expressly forbids the liquidator accepting any share 
of costs or fees or otluu- l>enefits from any solicitor, auctioneer, or 
other person connected witli the com})any oi- the winding up, or 
giving any share of his remuneration to any such person. 

By Section 149, Sub-section cS, wljei'e a person other than the 
Official Receiver is appoinled liquidator he shall i*eceive such 
salary or remuneration, by way of j)ercentage or otherwise, as the 

' Devon shiro Silkstone Coal ('o., [1H78J VV. N. 71; Silkstoiie and llai(?h Moor Coal 
Co. u. Ede.v, 1 Uh. 1G7. 
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Court may direct, and if there are two or ino^’e liquidators the 
Court will direct in what proportions the remunei'ation is divisible. 
This provision governs the remunei'atioii of liqnidatoi’s in Scotland 
and Ireland, but in England the matter is farther conti-olled by 
the Rules. Rule 154 declares that the liquidator’s remuneration 
shall, unless the Court otherwise order, be iixed by the 
committee of iiispection, and be in the nature of a commission 
or percentage, of wliieh one part shall be payable on the amount 
realised after deducting the sums (if any) paid to secured creditors 
(other than dpbentui*e holders), and the otht'r part on the amount 
distributed in dividend. 1’he lloaid of Trade may, if of opinion 
that the remuneration so fixed is too large, apply to the Court, 
who shall thereupon fix the remuneration (Rule 154 [2]); but 
no f)ower is given to the liquidator to ajipeal to the Court if 
dissatisfied. Tf there is no committee of inspection the remunera- 
tion of tlie li((nidatoi* is (unless the Coni’t ofherwise order) fixed 
by the scale of fees and percentages allowed to the Official 
Receiver (Rule 154 [3]). 

It would seem tliat the (,‘omrnittee of inspection cannot vote 
a luni]) sum to the bVpiidator, but must })roceed by way of voting 
Hp percentage on ilie amount actually realised by fhe litpiidator.^ 
If after much hilmur it apjiears fhe proceeds will be •veiy small 
wh^n ex])erisive litigation has taken place and lias absorbed 
tlie bulk of tlie assets) it may become advisable for the liquidator 
to ai)ply* to the Court to fix his remuneration in place of leaving 
it to the c.oirniiil tee, and a similar course may ])ecorne prudent if 
some members of the committee liave shown marked hostility to 
the liquidatoi'. Tlie CJourt has powtu* to order that' the i 'em nn oration 
shall not be fixed by the committee. 

The licpiidatca* is fi’equently also ap[K)in(ed to be receiver for 
the debenture holders, in which ease ho may obtain ahso rerriunora- 
tioii as sLicIi recei\er, but this fact will of course be taken into 
account in fixing his i*euni noration as licpiidator. 

Wlien the Official Receiver is ]i(|uidator the fees payable for 
his services ai’e in aecordam*e with tlie scale ])res(‘ribed by the 
order of the Lord Cliancellor. 

Ke^ujuatUni or Jicmoral of Liquidator. 

A liquidator appointed liy the Court may 'resign, or, “on 
cause shown,” may be i-emoved by the (knirt (Section 149, 
Sub-section 6). .Acc^j-ding to the Rules in England, if a liquidator 
desires to resign be must suininou meetings of the creditors 
and coiiti'ilmtorics. If both meetings agree to accept his 


(ihnsMo, 1 g. li. f>. 
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resignation tlie liquidator must file with the Registrar and 
send to the Official Receiver notice of his resignation, which there- 
upon takes effect. In any other case the liquidator must report 
to the Court «and the Official Receiver the result of the meetings, 
and the Court will then determine whether the resignation is to 
be acce{)ted, and give the proper directions (Rule 162). If 
a receiving order in bankruptcy is made against a liquidator he 
vacates his office, and is to be deemed to have been removed 
(Rule 168). If a liquidator retains more than fifty pounds for more 
than ten days he may be I'cmoved from office by the Hoard of Trade 
(Section 154, Sub-sec.tioii 2). When a liquidator obtains an order 
of release, tliis operates as a removal from office (Section 157, 
Sub-section 4). Jf a liquidator fails to give the required security 
the Official Receiver reports the fact to the Court, who may 
thereu])on rescind the order appointing him; and if he fails to 
keep up his secairity the Court may upon a like repoi’t remove 
him (Rule 58). If any vacancy occurs in the office of licpiidatoi* 
in England the Official Receiver becomes, by virtue of his office, 
liquidator dui’ing the vacancy (Section 149, Sub-section 7). 

Ill case of (he death, removal, or resignation of a liquidator, 
another may be ap])ointed in his ])lace in the same manner as 
directed in the case of a fii'st a])pointment, and in England the 
Official Re(‘eiver must, on the recpiest of not less than one tenth 
in value of the ci’cditors or contributories, summon 'meetings 
for the purpose of determining whether or not the vacimey shall 
be filled (Rule 55 [7] and Rule 58 18]). In Scotland or Ireland 
the Court ap])oints the person to fill the vacancy. 

Exct'pt in the case of a liquidator failing to give or keep up 
his security, clue cause must be shown for his I’cmoval. The Court 
accordingly re(juii es a case of unfitness of the ])erson, oi*of misconduct, 
to be made out before removing a liquidator^: that he has 

made a profit beyond his ])roper j*emuneration,“ or that it be shown 
that, although there is no pei-sonal unfitness of the liquidator, his 
removal is for the interests of the liquidation.^ The Court has 
removed a liquidator Avhere the conduct of directors required 
investigation and the liquidator’s relationship with them was so 
intimate that he was', not in a position to act independently,'^ 
or wlujre a liquidator persisted in proceedings against the wishes 
of the majority of the cieditors,'’ or continued pi'oceedings at the 

> Sir .lolin Moore Gold Miimi^ ("o., [187l)J ]2 Gh. D. .'{25, where the luiuidiitor put 
obstaclcK 111 the wh.> ol proecediii|?K alpinist the dirertors. Gomimre ex jutrte Newitt, 

[ ISHoJ 1 1 Q. B. D. 177, under The Bankniptey Act, lHS.'j. 

2 Devonshire SilksUuie Goal Co., [18781 W. N. 71. 

3 Adam Eyton, [J887J :m Ch. U. 2UU. 

♦Charterland Goldfields, [UMM)] 20 Tinics L. R. 132. 

3 Tavistock Iron Works Co., [1871J Jl> W, K. 072, 21 L. T. 605. 
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wisli of the contributories after it had appeared tliat only the 
creditors were interested,^ and if a supei'vision order is made 
and the company is insolvent the Court may give effect to the 
wishes {)f the creditors - by removing the voluntary liquidator. 
Jnsanity'^ or absence from the kingdom^ is a ground for removal. 
Tlie Court sometimes will remove a liquidator on the ground that 
another person will act gratuitously,® but may refuse.^ The 
liquidator must be served with notice of the ap))lication and may 
appeal, when the Court of Appeal will I’cconsider the grounds 
alleged," but will not override the discretion of the Judge if he 
lias acted on correct ])iMuciples.^ 

Uelrase of Liqftldator. 

In Ihigland, when a liipiidator of a company being wound up 
by tlie Coui’t has (a) realised all the propei*ty of the conqiany, or so 
much thereof as (!an, in his opinion, be realised without needlessly 
protracting the liquidation, and distributed a final dividend to the 
ci’editors, and adjusted the lights of the contributories among 
themselves, and has made a final retuim (if any) to the eoiitributories, 
ui* (j5) lias resigned, or (c) has been removed from liis olfice, the 
Board of ^Ih^ado must, on Jiis apjdication, cause a riqiojt u his 
accounts^ to be ])repared, and, after eonsidoing sueb ropoit and 
the objections (if any) of any ci*editor or contributoiy oi* other 
})ei*son ifiterested, either grant or withhold his release, subject, 
iievei'tlieless, to au apjieal to the High Court (Section 157). 

If the I’elease of the liquidator is withheld -tlie Court- may, on 
ilie applica-tion of any creditor, (!outril)nt()i’y, or pei’soii interested, 
make au order cliarging liim with the f^onsequences of any act or 
<lefanlt done or made contrary to his duty (Sub-sect ion 2). 

If the,j*elease is granted, it discharges him from all liability 
in 1 ‘espect of any act or default iii the administration of the 
aifaij'S of the company or in i-ehation to the conduct of tlie 
li(j nidation.*’ The ordei* of release may, liowever, he revoked on 

* Uiib1)er and rrodiico liiv cstnieiit Trust, ['191.1] 1 Oh. H82. 

-Oxford lluildoi^ arid luvfstineiit Society, fl883J 40 L. 'I'. 40.>. 

® North Moltor. Co., [1H80] 31- W. It. .527. 

‘Scotch Granite Co., [1807] 17 L. T. 5;<3. 

^Association of Land Financiers, [1879J 10 Oh. I). 2(50. 

«(JiviI Service and General Stores, [1884 1 W. N. 158. 

"Oxford Ihnldiri;,!^ and Investment Society, [1H83J 49 L. T. 495; Sn .lohn Mooie Gold 
AliniiJ^j: (Jo., |1879J 12 Gh. I). .*120, Adam Kyton, [1887.] 30 Cli. D. 299. 

''Ex parte Siieard, [1881] 1(5 Ch. I). 107; »r Unnston GiHn^e Steainsliip Co., [1900] 
17 Thines L. K. 653. 

® Where a trustee under a deed of arranpreineiit was released, Ijiit had money in hand 
available to imy a dividend, he was ordered to pay notwithstanding the release {re Prager, 
[1870] 3 Ch. 1). 115). 
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proof that it was obtained by fraud or suppression or concealment 
of any material fact (Sub-section 3).^ If the liquidator has not 
previously ‘vacated his office the release operates as a removal 
from office (Sub-section 4). 

Before applying for his release the licpidator must give notice 
to all creditors wdio have proved, and to all contributories ; and 
with the notice he must send a summary of his receipts and 
payments as liquidator (Rule 197). 

COMMITTKK OF InSFKCTJOX. 

Before 1891 there was no power to a})point a committee of 
inspection analogous to the committee in banki'uptcy, and in 
Scotland and Ireland tliere is still no such power. In England, 
however, by Section 152 it is provided thut, upon an order to 
wind up being made, the Official Receivei* must summon separate 
meetings of the creditors and contributories to determine whether 
an application shall be made to the Court for the appointment 
of such a committee, and who ai’e to he the members. If desired, 
the Court may appoint the committee, and if an ini])ortant creditor 
or class of creditors is unrep !*esented through no fault of his or 
their own, the Court may direct the li<pii(lator to summon a meeting 
of creditoi‘8 to consider whetlier some member of the committee 
should not he removed and a reju'esentative of the “aggrieved” 
creditor substituted," oi* may order a fresh meeting to be summoned 
under Section 152.*’ The committee must consist of creditors or 
contributories, or pei’sons holding powej's of attoi'iiey from them, 
in such proportions as may he agi’eed on by the meetings, 
or in case of diffei’ence as may be determined by the Court 
(Section ItiO, Sub-section 1). 

The committee will meet at such times as aj-e appointed, or in 
default of appointment at least once a month, and the liquidator 
or any member of the cennmittee may call a meeting (Section 160, 
Sub-section 2). The creditoj*s or contribufories may remove 
members of the committee appointed by them, or members of the 
committee may resign (Sub-sections .3 and 6). They will be 
disqualified by bankrujitcy, compounding with creditors, or absence 
from five consecutive meetings Avithout leave of the committee, 
and upon a vacancy occ-uri*ing the liquidator must call a meeting 
of creditors or contributories, as the case may be, to fill the vacancy ; 
but daring a vacancy the committee may continue to act so long as 
two membei'S remain in office (Section 160, Sub-sections 3 to 8). 

‘ The element of fraud, however, must Ije found m the eoncealment (r#* Harris, [1899 j 
2 Q. B. 97). 

* Radford and Bri)?ht, [1901] 1 Ch. 272. 

a Radford and Brig-ht No. 2, [1901] 1 Oh. 735. 
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The committee of inspection to some extent control the liquidator, 
and by means of their monthly or more frequent meetings are able 
to keep themselves informed of the progress of the • liquidation. 
It has been seen (page 509, siqna) that certain acts of the liquidator 
can only be done Avith the sanction of the committee. 

If there is no committee of inspection the sanction of the 
Board of Trade is required foi* these last-mentioned acts (Section 160, 
Sub-section 9), and, by Kule 205, these functions of tlie Board of 
Trade may be exercised by the Official liecciver, except that in 
such a case no call can be made without the sanction of the 
Court (Rule 88 [5]). 

The committee of inspection are precjludecl from making any 
profit directly or indirectly from any transaction arising out of 
the Avinding up, unless the sanction of the Court is obtained 
before the })i*otit is made (Rule 158, and re Gal lard, [1896] 
1 Q. B. 68). Nor may they receive any payment for services 
reiidei-ed in connection AA'iili the administration of the assets or 
for goods supplied foi* or on ai;count of the company Avithout 
the like sanction (Rule 158), and they are forbidden directly or 
indirectly, by thernstdves, or any partner, clerk, agent, or servant, 
except by leave of the Court, to purcliase any part of the 
comj)any’8 assets ; and any ]>nrchase made in eontiuvention of this 
rule ma^" be set aside on the a[)plicaiion of the lioard ot Trade 
or any ereditor or contributory (Rule 156). 

The Court tiiay allow a payment to members of the committee 
for services I’enderecl, but the oj-der must state the nature of the 
services, and A\n'll only be given where the services are of a 
special nature. Without the ex])ress sanction of the Court no 
lemuneration may under any circumstances be paid (Rule 160). 

"‘The committee may act by a majority of their members prevsent 
at a meeting, but shall not act unless a majority of the eommitteo 
are ])iesent ” (Section 160, Sub-section 8) : that is to say, a majority 
of the members is necessary to form a quorum. 

Under Section 188, Avhich retpiircs the liquidator to summon 
a meeting of creditors immediately on his appointment, the 
appointment of a committee of inspection in a voluntary winding uji 
may be obtained (see page 529, infra). 

Effect of a Compuesokv Windjno Up. 

/ 

Immediately upon the winding-np order becoming operative 
the control of the company’s affairs passes out of the hands of 
the directors, and in England the Official Receiver immediately 
takes control. Upon the appointment of a liquidator the manage- 
ment becomes vested in the liquidatoj*; but the company’s corporate 
identity continues, and its property remains vested in the 
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corporation,^ subject to any equities affecting the same.^ The 
essential difference, however, is tJiat the business is henceforth 
not carried on for the benefit of the meinbers of the corporation, 
but with a view only to its winding up and the distribution of 
the assets among the creditors in satisfaction of their debts, 
and wlien these are satisfied for the division of the balance (if 
any) ' among the conti'ibutories. The assets are therefore held 
upon a trust in which the creditors are interested, and they 
can apply to tlie Court to have their riglits enforced.'^ 

Certain j’esults follow by Statute fi*om the making of the 
order. Thus, by Section 205 , Sub-section 2 , it is enacted — 

In the case of a win<linj? up by or subject to the supervision of the 
Court, every (iisi)ositiou of the proj)orty (including things in action) of the 
company, and every transfer of shares, or alteration in the status of its 
members, made after the; coininenceniont of tlio winding up,"* shall, nnloss tlie 
Court otherwise ortiers, be void. 

As regards the j)()sition of shareholders, no tinnsfer can be 
effected without registration of the transfer in the Kegister of 
Members of the company, and nndor Section even as qualified 
by Section 17Jh fhe llegistcr cannot be rectified without the leave of 
the Court but as between the vendor and purcliaser of sliares inider 
a contract oi* ti’ansfer, e(|uita.blc rights arise which arc not affected 
by the section cited above, and the ]mr<diaser can claim tlirojigh his 
vendor an}" divi<lcnds declared on tlie shares,^’ and may, wlien calls 
are made (hut not before), enforee liis J*igbt to indemnitjfJ But 
the Court may, hy allowing a transfer to he registered, give full 
effect to the dealing, but usually refuses to eiiforce specific per- 
forinauee of a contract to sell.^ Wlien a tj*ansfer is registered the 
effect is to make tlie transferor a jiast member (to be put on the 
“B” list of conti’ibntoiics) and the transfei’ee a present member.'^ 
It has been said that the Court will not sanction t-ransfers except 
in special circuriistanccs,’* Imt in a case wliei e there were considerable 


I Jix' parir Wntkin, | lS7fJ] 1 ('h. 1). 130. 

SGomii^ro r. Irwoll India Hulilier Works, [ISHO] 3J. (’h. D. 13H, from wliich it appears 
that an ecputable nHsignnient ot a debt, even thougli not eoiiipleted by notice to tlie debtor, 
binds the Inpiidator. 

5 See impe odd, nupra, ^vlle^o the (piestioii of Imw far the liipiidator is a trustee 
for the creditors is considered. 

♦The " commencement” m the case ot ti compulsory iKpiidation is the <latc of the 
presentation of the petition (Section 1311), ami in the case of a windin^^ up under 
supervision the date ol the resolution lor voluntary lupiidation (Section 183). 

^ Onward Huildiiig Society, [1891] 2 Q. H. 463. 

e Riidge v. Bowman, [1868] 1.. R. 3 Q. H. 689 ; (niapmaii v. Shepherd, [1807] b. R. 2 L\ P. 228. 

7 Hiighes-Hallett v. Indian Mammoth Mines, [1883] 22 (’h. IJ. 661. 

* Emmerson’s Case, f 18601 1 (ih. 4,33, 

•Taylor, Phillips and Rickard's Case, [1807] 1 Cdi. 298, a case arising m a voluntary 
liquidation. 
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dealings in shares of a company in liquidation, substantially all the 
transfers were sanctioned on the ground that this put the persons 
really interested in a position to enforce their rights.^ 

As regards dispositions of property of the company made 
after the pi^esentation of the petition, the Court leans strongly in 
favour of giving effect to transactions in the ordinary course 
of business homt fide completed before the winding-up order, but 
does not assist those which remain only in contract.^ In the 
latter case the contracting party, even if he has parted with his 
money, can only prove for damages.- 

Money paid or property transferied to the coinj)aiiy during the 
period in question is not affected, and the payment is a good 
satisfaction of the debt,*^ but if ])ayment is made by the company 
the recipient will be compelled to refund and prove foi* his debt,^ 
although in the Kuro])ean Arbitration Lord Westbury confirmed 
payments made before the recipient had notice of the liquidation.” 
Directors who make paynieiits aftei* presentation of the petition 
may also become personally liable to refund the amount.® 

As the winding up determines the powers of the directors to 
act for tlje company, an acceptance of a bill of exchange in the 
company’s name made aftei* the jiresentation of the petition is 
invalid. 7 

The Bankruptcy Buies as to j*ej)uted ownership and goods in 
the order and disposition of the bankrupt are not imported into 
the w'imh'ug up of companies^ 

'rhe winding-up order also has the effect of determining the 
operation of all Artic;les of Association which are inconsistent 
with the ju’ovisions of the ])a.rts of the Acts relating to winding 
up. Tims, Articles restricting the right of the company to 
make calls or giving or restricting rights of inspecting hooks 
cease to operate, the riglits of the parties being those conferred 


* StHiulnrd lOxplDVHtioii Co., [IWl ] per .T, (unreported). 

■‘^Wdtsliiro Iron (’o., [IHOW] a Ch. tKlj re Oriental Hank Corporation, ex parie (iuillcnnn 

riHSS] 28 rh. 1). (m. 

’Mersey Steel and Iron C;o. r. Naylor, Henzon & Co., [1884] 1) App. ('a. 4:n ; Contract 
<’orj»oratioii, [IWJHj 3 Ch. lOo. 

'‘Drown and Tylden’s Chsc, [IS/I] 18 Sol. J. 781; Liverpool Civil Service Aswociation, 
[1874] » (^h. an. 

^ National Dank'e Case (European Arbitration), L. T. 02. , 

* Neath Harbour Co., ( 1887] W. N. 87, 66 L. T. 727 ; Civil Service and General 
Stores, [1888] 67 L. J. Ch. 119. 

' Bolojn^iesi’s Case, [1870] 6 Ch. 667. 

" See paf^e 649, infra. 

* Newton v. An^flo- Australian investment Co., [1896] App. Ca. 244. 

*®Yorkbhiro Fibre Co., [1870] 9 Kq. 650 ; Birmniffham Baiikinfif C’o., [1867] 

^6 L. J. Ch. 150, 16 L. T. 207. 
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bj tlie Acts. Similarly, an Article giving- I’ights inconsistent 
witli Section 192 in case of a reconstrnction cannot be enforced 
after a winding up.^ 

On the commencement of a winding up the Statute of Limitations 
ceases to run in the company’s favour, and a solicitor’s bill is 
liable to taxation unless a year from the date of its presentation 
has expired before the commencement of the winding-up (see 
page 552, infra). 

A fui'ther efFect of the winding up is to stay proceedings against 
the company — which is considei'ed latei* (see page 544). 

The liquidation does not bring the business of the company 
to an end, and dealings with strangers must proceed ; nor does the 
liquidation of itself constitute a breach of unperformed conti’acts ; 
nor can third parties refuse to perform their contracts with the 
company : if the liquidator carries out a contract on the company’s 
behalf he can i*ecover the consideration.^ If, however, the liquidator 
has declai'od his inahility to perform the com})any’s contracts, the 
other (iontracting paT-ties may treat this as an immediate breach of 
contract, and claim damages as in the case of an individual 
refusing or admitting inability to carry out his contracts.-^ But 
where a (H)inpany has two contracts with the same person the 
liquidatoi* may adopt one and enforce its ])e7’foi-inance while not 
performing the other. ^ In the case of servants, if a wiyding-up 
order is made aTid tlie business of the company ceases to be carried 
on,^ or if a receiver and manager is a})j)ointed on behalf of the 
debenture holders,® this operates as a discharge of such servants, 
and if entitled to notice they may at once commence proceedings 
to recover damages, and a manager who, having a contract for 
a term of years, has in such contract covenanted not to ti-ade in 
competition with the conqm-ny is freed from his obligation by the 
breach of contract caused by the liquidation. 7 AVhere a servant 
or agent has a right to commission u])on the business done or 
profits earned by a company, tlie winding-uj) puts an end to his 
chance of earning commission, but whether this will give him 
a right to damages in resjiect of this loss will depend upon the 
terms of his contract. .An agreement that he shall receive a 


1 Payne v. (\n-k Co., [1900] 1 fMj, 308; Uaring-Gould r. Sliiirpiiigton Pick Syntlicntc, 
[1899] 3 C\i. 80. 

“Meraey Steel and Iron Co. v. Naylor, Benzon &, (k>., ^ App. (’a. 4‘U. 

* Ogdena, Limited, v. Nelson, [lOO-i] App. Ca. 109. 

■* Asphaltic Limestone Concrete v. Glasgow (’orporation, [1907] C(mrt of Sens., S.C. 463. 
9 Chapman’s Case, [ISGOj 1 Eq. 340; McDowall's Case, [1880] 33 Ch. P. 300. 

« Reid r. Explosives Co., [1887] 19 Q. B. P. 204. 

7 Measures Brothers r. Measures, [1910] 2 Ch. 248. 
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commission upon the saJes of the company for a period of years 
will give the agent no right to damages by reason of the 
company being wound but an agreement containing a 

provision that the company shall accept and pay commission 
upon such orders as the agent sliall introduce will give a right 
to damages for loss by reason of the company ceasing to- carry 
on business,- for this amounts to an express agreement to continue 
the business. 

If the liquidator or receiver is willing to retain the company’s 
servants in his employ at wages equal to those they received 
from the company, there will be no damages, although there 
is a technical breach of contract.**^ If, however, after the com- 
mencement of the liquidation the business is carried on without 
interruption, the employment continues, or must be taken to be 
renewed on the same terms, and a notice of discharge must be,(, 
given in accordance with the terms of the employment.'^ It has 
been held that tlie passing of a resolution for voluntary liquidation 
docs not operate as a notice of discharge to the servants of the 
(;oni])any where the business is continued.'*' 

The appointment of a liquidator, whether in a voluntary or 
a compulsory winding up, determines tlie authority of agents of the 
company appoiiited by the directors as from the time when notice 
of the funding up or the appointment of a provisional liquidator 
!*eaches tliem.-'' 


1 Er parte Maclure, 5 Ch. 737. 11. S. Newman, Limited, Raphael’s Claim, [1910*1 

a Ch. 309. 

' Reiifiite V. Union Manufacturing- Co., [1018] 1 K. B, 592. 

* Ex parte Hardirifir, [1808] 3 Eq. 341. 

* Midland Counties District Bank v. Attwoud, [1905] 1 Ch. 357. 

^ Be Oriental Bank Corporation, ex parte Guillemln, [1885] 28 Ch. 1). at pa«-e (HO. 
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CHAPTER II. 

WINDING UP VOLUNTARILY. 

A voLUNTAiiY winding up is the act of the company, undertaken 
in pui’suance of a resolution passed by the company whenever it 
either desires to put an end to its business or finds itself unable, 
by reason of its liabilities, to continue such business. The 
procedure leaves the control of the winding up to a considerable 
extent in the hands of the members, acting tlirough a li(|iiidator 
appointed by themselves, and was no doubt originally intended 
^‘Tnainly for use by solvent companies ; but it is not in any way 
limited by the Statutes to the case of companies able to pay their 
debts, altliough tliei'c is provision that if creditoi's are ])j*ejudiced 
by the continuance of tin* voluntary winding up tliey may petition 
for a compulsory order.^ 

Section 182 pj'ovides that a company registered under the Acts^ 
may be wound u]) voluntarily-- 

(1) WluMi the period (if any) fi\(*d for Ihc duration of the company 
by the Articles expires, or the event (if any) occurs* on the 
occurreiKM) of which tlie Articles ])rovide tliat the coni)>uny is to 
be dissolved, and the eonijiany in general meeting lias imssed 
a resolution rc(|uiring the company to be wound u[) voluntarily. 

(2) If the comjmny resolves by sjM*cial rosolntion that tho company 
be wound iij) voluniarily. 

(a) If tlic company ivsolves by extraordinary rcholution to the effect 
that it cannot by reason of its liabilities continue its business, and 
that it is advisable to wind up. 

The first event is one that seldom ha]»pens ; but sometimes 
a company’s Articles of Association do prescribe a tinje when the 
duration of the company sliall expij’c, ami in that case it is the 
duty of the directoi's to call a genei-al meeting for the ])Ui-pose of 
passing a I’esolntion tlwt, the objects for which the company was 
formed having been accomplished, or the period having ari*ived for 
its termination, the com])aiiy be wound up voluntarily. 


1 The Kreat iniijority of hquidatioiis take place voluntanly. In 1022 there were 2550 
voluntary liquidations, It voluntary iKpiidatioiis were continued under the supei'vision of 
the Court, and 2(11 compulsory orders were miule. 

’ This will include a company re^pstered under the earlier .Toint Stock Companies 
Acts (London India Rubber Co., [1866j 1 Ch, 320; Beaujolais Wme Co., 3 Ch. 15), 

but not an unregistered company. Tho winding up of unregistered companies by the (’ourt 
is expressly provided for by Section 208, but by Bub-section 1 (ii.) “no unregistered 
company shall be wound up under tins Act voluntarily or subject to supervision.” 
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The most frequent course is that provided for in Sub-section 2 : 
namely, to pass and confirm a special resolution to wind up 
voluntarily. 

The third method — luiTiiely, by passing an extraordinary 
resolution — can only be adopted where a company is insolvent, 
and in that case the resolution must expressly state that the 
company is to be wound up because it is unable, ‘‘by reaSon of 
its liabilities,” to continue its business. In fact, in ibis, as in 
otlier cases, the proper course is to follow the words of the Act 
in the I’csolution, and in the notice of meeting to set out the 
exact words of the resolution to be submitted. 

Hie resolution will not be effective unless duly passed at 
a meefing of which a proper notice is given^ by the direction of 
a pi’operly constituted board of directors - and at which a quorum 
was present," and if the winding up is by s])ecial resolution the 
])rescril)etl interval of fourteen days must have elapsed between 
the passing and confirmation of the resolution.* The resolution 
must be in actjordance with tlie notice or it will be invalid®; 
jilthongli ii has been held lhat where a meeting was held witliout 
no1ii*e, but all the members attended, tJie members could waive the 
formalities as to notice and the winding-up resoluliou was valid.® 
Irregularity in taking the votes (vjj. l>y reckoning proxies when 
no ])oll has been demam^cd) AvilJ equally I’ender the resolution 
of no elTect.'^ 

Tlie •winding uj) commences at the time of “passing” the 
resolution to wind u]) (Section 188) ; that is to say, in the case 
of special resolntion when it is confirmed.^ 

On tlie passing of a resolution to wind u]) voluntarily Section 184 
provides tliat the company shall cease io carry on its business, 
except so far as may be rcqnii'cd for the beneficial winding up 
thereof; but the corpoi-ate state and corporate powers of the 
com]iany coiitinne until it is dissolved. On the a])pointment of tlie 
liipiidaior (which usually forms part of the i-esolution to wind up) 
the propei-ty of the company comes under his control for 
distribution among the creditoi’S and shareholders. 

’ Uridport Old Brewory C’n., 2 (di. 191; Tateut FlcK)rcli»tli (Jo., flHOOJ 8 Eq. 604; 

TiGHson r. Heridpraon, [1899] 1 (7h. 801, AlhO f*e»' statemout of facts in Alliaon, Johnson k 
FoHter, Liiuitcd, [19941 2 K. B. 327. 

3 Harben v. Phillips, [1883] 23 (Jh. D. 11; Uaycmft Gold Itediiotion (Jo., [1900] 2 (Jh. 230. 
Where the secretary Buintnoned the meeting? on receipt of a re(iuisitum without authority 
of the hoard or waiting twenty -one days it was held that the resolution for wiiidiiiK- up 
was invalid {re State of Wyoming Sj'iidirate, [1901 J 2 Ch. 4JU). 

^ Canihnan Peat (Jo., [1874J 31 L. 773. 

♦ Railway Sleepers Supply Co., [188.5J 22 (Jh. J). 204. 

^ Tecde and Bishop, [1901J 70 L. ,T. Ch. 409, 8 Mans. 217. 

‘’(Ixteil Motor Co., [1921] 3 K. B. 32. ' Caratal (Now) Mines, [1902] 2 Ch, 408. 

^Dawes’s Case, [1868] 6 Eq. 232; Weston’s Case, [1869] 4 Ch. 20. 
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The resol ntion to wind up, whether it be “special” or 
** extraordinai-y,” must be printed in the prescribed form, and 
a copy, authenticated by tlje signature of the chairman oi‘ other 
officer of the company, filed with the Registrar of Companies 
within fifteen days after its confirmation or passing (Section 70, 
Sub-section 1). The resolution must also be advertised in the 
Londdn GitzeMe if the company was registered in England; in the 
Edinburgh Gazette if in Scotland ; and in the Belfast or Dublin 
Gazette if in Noi’thern or Southern Ireland respectively (Section 185). 
The Gazette officials, before accepting a copy of the resolution for 
advertisemejii, recpiire that it shall be signed or authenticated by 
a solicitor. 

An ordinary resolution under Sub-section 1 of Section 182 
should be filed with the Registrar in order that there may be 
a recoi'd on the file that the company is in liquidation, and the 
resolution should be gazetted, but the Act does not require this. 
A notice of the appointment of the liquidator, however, is re(|uired 
by Section 187 to be filed Avithin twenty-one days aftei* the 
appointment. 

EmcoT OF A Voluntary Winding Up. 

The effect of a voluntary winding up is that from the date 
of the confirmation of the special resolution or passing of the 
extraordinary or ordinary resolution to wind up — « 

1. The corMi)any must cease to carry on its business, except 

in so fai* as may be required for the beneficial winding 
up thereof (Section 184). 

2. A li(|uidator or liquidatoi’s must be appointed (Section 18b, ii.). 

3. On the apjmintment of liquidators the powers of the 

directors cease, except so far as the company in 
general meeting, or tlie Ihjuidator, sanctions their 
continuance^ (Section 18(5, iii.). 

4. All transfers of shares, unless made to or Avith the sanction 

of the liquidator, and any alterations in the status of the 
members of the comy)any made after that date, are Amid 
(Section 205, Sub-section 1).” 

5. The pj’operty of the com}>any must be a])plied in satisfac- 

tion of its liabilities in accordance with their respective 
priorities, if any, or, subject to any such priorities, passti. 
The balance remaining must, unless the Articles otherwise 
provide, be distributed amongst the members according to 
their rigid, s and interests in the company (Section 18(5, i.). 

1 See IjatUl’s Case, [1S0:J] 3 Ch. 460. 

2 The effect of truiiHfcrB made after the couimeiicement of the winding up without 
sanctum will he the sHine as in the case of a winding up by the Court, as to which 
see page 620, ntpra. 
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But the corporate state and all the corporate powers of the 
company remain until, its affairs having been wound up, it is 
dissolved (Section 184). The effect of a winding up on contracts and 
engagements of the company has been considered at page 516, supra. 

The company must not, on going into liquidation, give gratuities 
to directors or servants, and if they are voted the liquidator must 
refuse to pay them.^ 

The commencement of a voluntaiy winding up does not prevent 
the presentation of a petition for the continuance of the liquidation 
subject to the supervision of the Court (Section 199), or for 

compulsory winding up of the company by the Court if the 
creditors or contributories are prejudiced by the voluntary 
liquidation (Section 197 ; and see also page 479, supra), 

Thk Liquidator. 

Appaiutment and liemornl of Liguidator, 

The appointment of tlie liquidator is properly made by the 
company in general meeting, and he may be appointed by special 
or ordinary resolution at tlie meeting at which the resolution to 
wind up is })assed, or by a wholly distinct resolution. Jt is not 
necessary to give notice of the intention to aj)point a liquidator 
if made by ordinary resolution. ^ If the resolution to wind up 
is special, the ap])ointmeiit of the liquidator cannot be made 
until after its confirmation, but it may be by a resolution passed 
before and confirmed after the confirmation of the winding-up 
resolution.'^ Lven if a resolution to appoint a liquidator is joined 
with the special resolution to wind up, but is not confirmed at 
the second meeting, another liquidate]’ may be proposed and 
appointed at the same meeting without notice.'* Tlie company 
may, by ex ti’aor<l inary resolution, delegate the power to appoint 
liquidators to its creditoi's or any committee of them, or enter 
into any ari’angement as to the exercise of the liquidatoi*’s j)owers 
rSection 190), this being in addition to the power of the creditors 
to apply to the Court under Section 188 wliere a voluntary 
liquidator has been appointed. Where there is no liquidator the 
Court may appoint one, or may, “on cause shown,” I’cinove 
a liquidator (as to what is “cause shown” .see page 516, supra) 

and appoint another in his ])lace (Section 18G, viii. and ix.). 

/ 

1 Hutton V. West Cork Railwaj’, [lR8.Sj '23 Ch. D. 064; Stroud r. Royal Aquarium 
<'o., [1003] 80 L. T. 24.3. 

= Oakes v. Turquand, [1H67J L. R. 2 H. L. 365; re Welsh Flannel Co., [1876] 20 Kq. 3(50 ; 
Iiuban Zoodone t'o., [1884] 20 Ch. D. 70. 

® Inclimi Zoedone Co., [1884] 26 Ch. D. 70; London and Anstrahnn A^'ency (’orporation, 
[1873] W. N. 108, 29 L. T. 417. 

* Bethell r. Trench Tubeless Tyre Co., [1900] 1 Ch. 408. 
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It seems the Court may also, “on cause shown,’’ appoint an 
additional liquidator, ^ or it may appoint a liquidator in the place 
of one re tiring. - 

The liquidator is required, within twenty-one days after his 
appointment, under a penalty not exceeding five pounds a day, to 
file with the Registrar a notice of his appointment in the prescribed 
form' (Section 187). 

There having been much objection taken that voluntary liquida- 
tions were sometimes run through by a liquidator nominated by 
the directors without I’egai’d to the wishes or i*ights of the 
creditors, Section 188 has established a new procedure, giving 
the creditors greatly extended ])o\vers in regal’d to the appoint- 
ment of the liquidator in a voluntary winding up. By this 
section every liquidator apjiointed by a comyiany in a voluntary 
winding up must, within seven days after his appointment, “send 
notice by post fo all persons who appear to him to be creditors 
of the comyiany,” ^ convening a meeting of creditors for a day 
not less than fourteen nor more than twenty-one days after 
his ay>y)ointment, and syiecifying the |)Iaco and hour, and must 
advei’tise notice of the meeting once in the Gazette and once at 
least in two local newspayiers cii’cnlating in the district where 
the registered office or yu’inciyial yilace of business of the cornyiany 
was situate (Sub-section 1). 

At this meeting the creditors are to determine whether an 
application shall be made to the Court for the apymirdment of 
any jiei’son in yilace of oi* jointly with tlie liquidator ajqiointed 
by the comjiany, or for the a]i])ointmont of a coniniitteo of ins])ection, 
and, if tlie creditors so resolve, an apyilication may be made 
accordingly to the Court at any time not later than fourteen days 
after the date of the meeting by any creditor ayjyiointed for the 
puryiose at the meeting (Sub-section 2). The creditors should go 
to the meeting preyjared with the name of some yierson willing to 
take the necessary yiroceedings, for only the yierson ayipointed at 
the meeting can ayijily to the Court. 

By the Coinyianies (Winding-Uyi) Rules, 1921, the yirovisions 
of the \Vinding-lI]i Rules, 1909, as to meetings of creditors 
are extemlcd to this meeting.'^ The meeting is to be held at a 
place convenient to the majority of the creditoi’s (Rule 125), 
seven days’ notice of the meeting is to be given (Rule 128), 

1 Re SuiiliR-lit Tncttiidescent Gaa Lump Co., [1900J 2 Ch. 728. 

Re Sheppy Portland Cement Co., [1802] W. N. 184-, (18 J<. T. 83. 

* To ascertain the names of the creditors the lirpiidntor must consult the hooks of the 
company. Jf the number of creditors is very larffe he must do the best he can tn ;five the 
requiml notice. Notice must be ft-iveii to debenture holders and other seemed creditors. 

* Rules 133, 13.‘5, 130, and 137 of the Windinp-Up Rules, 1900, are not extended to 
voluntary luiuidations. Rule MOa added in 1921 takes tlieir place. 
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and forms of g’Gneral and special proxy are to be forwarded by 
the liquidator with the notice (Rule 141). The proceedings of 
the meeting are valid, unless the Court otherwise orders, not- 
withstanding that notices may not have been received by some 
creditors (Rule 1^10). 

The chairman of the meeting (who is the liquidator or some 
person appointed by him (Rule 127)) must cause minutes of the 
meeting to be kept (Rule 138) and may adjourn the meeting 
witli its consent (Rule 131). He has power to adjudicate upon 
the I’iglit of a creditor to vote and the amount for which his 
vote is to be received, but tliis is subject to an appeal to Court 
(Rule 149a [2J). If a creditor holds a bill of exchange ho 
must, for the purposes of voting but not of dividend, estimate 
and deduct the value to him of the liability of any person 
(not being bankrujd) who is liable thereon antecjedently to the 
com])any and deduct it from his j)roof (Rule 134). A secured 
ereditoi* unless he surrenders his secuiMty must lodge with the 
liquidator hefore the meeting a statement giving particulars of 
his security, the date Avhen it was given, and the value at which 
he assesses it, and may only vote in resj>eet of the balance of 
his debt. If he fail to comply with this rule his vote is not 
to be eonnted (Rule 149a [3]). This applies to mortgage 
flebentui’e liolders as well as to other seeui^od creditor^ 

A res?Mution is passed when a majority in number and value of 
the ereditoi’s i)rosent personally oj* by ])roxy and voting on the 
resolution have voted in favour of it (Rule 128). Proxies may be 
used but must be lodged with the liquhlator not later than four 
o’clock p.iTi. on the day befoi*e the meeting or adjourned meeting 
(Rule 147 [2]). The liquidator may himself be appointed a 
general oi- special proxy (Rule 145) but must not solicit proxies 
(Rule 144). If a creditor is iuca])able of writing he may sign 
or make his mark in the presence of a witness, who must fill 
up the proxy and certify that the insertions w’Ci'e made at the 
request of the creditor and in his presence (Rule 149). 'I’hree 
ci-editors entitled to vote constitute a r|uorum oi* if there are 
nut three such creditors then all must attend to enable business 
to be done (Rule 132). The liquidator must file with the 
Kegist rar ^ a copy certified by him of every resolution of the 
nieeling (Rule 129). 

Canvassing for votes by the liquidator is prohibited, and on 
the application to the Court the applicant must, unless the Court 
otlieiwisc directs, produce an affidavit by the proposed liquidator 

^ The “Reg-istrar” referred to iji the Rule is the Repistrar of the Court which, having 
rofffird to the provisions of Section 131, has jurisdiction to wind up the company (see 
PWgro 401, aupra). 
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that no solicitation has been used by him or on his behalf in 
obtaininp^ votes or procuring his appointment (Rule 149a [4]). 
The Court also requires an affidavit by the liquidator appointed 
by the company ju'oving that the meeting of creditors was duly 
convened, and an .affidavit by the chairman of the meeting stating 
the number of creditors present, the total amount of debts owing 
to them, the number of creditors voting for or against any 
•resolution, and the total amount of debts owing to them in each 
case, and if a resolution for the a])])ointment of a liquidator has 
been passed whether there has been any solicitation on behalf 
of the ]>er 80 ii nominated. The minutes of the meeting and 
the proxies used thereat must be exliibited to the affidavit 
(Practice Direction). 

On tlie application being heard the Court may remove the 
liquidator appointed by the company and appoint another })erson, 
or may appoint some person to act jointly with the liquidator 
api^ointed by tlie company, and may, whether appointing a liquidator 
or no<, make an order for the appointment of a committee of 
inspection, or make such other ordt*r as, having regard to the 
interests of the creditors and contributoi'ies of the company, may 
seem just. The Court ougld, “ without abandoning its discretion,” 
to follow the wishes of the creditors if reasonable, particularly 
where the shai’eholders are not likely to receive anything in 
the winding-up, and the fact that the shaj-eholders have 'appointed 
the receiver for debenture-holders as liqinMator i^ a good 
reason for substituting the nominee of the creditors.^ Sub- 
section 4 provides that “ no appeal shall lie from an 3 '^ orvler 
of tlie Court ” upon such application. In these oxtraordinar\' 
sub-sections there are no yiro visions as to how the committee of 
inspection are to be selected, or as to what their functions are 
to be. The Court, under its jiower to make “ such other order 
as ... . may seem just,” usually ado])ts some form of 

order which will incorporate some or all of Ihe provisions as to 
the committee of inspection found in the case of a compulsory 
winding up (sec page 518, snpni). Rules may hereafter he 
made dealing with the case. The words “ such other order as 
. . . . may seem just” will no doubt be read as giving power 

to tlie Court only to make orders cjusdeni generis with the matters 
specified before. There is no indication of the reason wliy all 
appeals are forbidden, and it is certainly curious that, where the 
steps are directed to be taken with so much promptitude that it 
will be difficult for foreign ci-editors to be represented at the 

* Kammelh & Barnett, Limited, [1U17] 1 (’h. 20;L Neville, J., removed one of the 
liquidators appointed by the sharehoblers, but allowed him and the creditors applying 
their costs as between solicitor and client out of the assets of the company. 
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meetings, there should be no opportunity for an appeal in which 
new facts might be brought to the notice of the Court. 

The costs of the application are in the discretion of the Judge, ^ 
who is expressly authorised to order the costs to be paid by the 
company, even though the application has failed, if he be of opinion 
that, having regard to the interests of the creditors, there were 
reasonable grounds for the application (Sub-section 5). Recently 
Swinfen Eady, J., although refusing an application, ordered the 
costs to be paid as costs in the winding up. 

The meeting of creditors may be adjourned (Rule 131), but 
it is not clear whether the time within which the application is 
to be made to the Court, which is “ not later than fourteen days 
after the date of the meeting,” would be reckoned from the date 
fixed for holding the meeting or from the conclusion of the 
meeting. The Court will naturally incline to make the meeting an 
oppoi'tunity for an effective expression of the creditors’ wishes, and 
it seems that the time will run from the latest arl joiirnment. 

The Court has power (under Section 18G, ix.), “on cause 
shown,” to I’emove any liquidator and appoint another in his 
phacc. ^I’o provide “cause” there must be some unfitness or 
unsuitability of the li(juidator, either personal or arising from 
his conneci/ion with other pai'ties or from the circumstances,® 
a reason pften alleged being that the conduct of the promoters 
or directors is such that proceedings ought to be taken, but 
the liquidator is not sufficiently independent of them to take 
such ] proceedings.*'^ The removal of a licpiidator is a matter of 
judicial discretion, and the Court of Ap])eal will not interfere if 
satisfied that there was “ cause shown,” lint for this purpose 
it will consider the evidence.'*’ It will a])j)oint a new li(|uidator if 
saiisfied that it would be in the be.st interests of all concerned.® 
The application to remove a liquidator cannot be made by any one 
u(yt a creditor or conti*ibutory : a coinjiany which has purchased 

the assets cfiimot apply.® Tliei’e is no power given to the company 
itself to remove a liquidator Avheii once he has been appointed. 
Where a summons to remove .a liquidator is taken out on behalf 
of the api>licant and all other shareholders the Court will not 
restrain the issue of a cij-cnlar to the shareholders containing 
charges against the liquidator on the ground of contempt.^ The 

^ See note on pa^c C30. ' 

See pafye TiJO, supra. Sir .lohn Moore Miiunp Co., [1870] 12 Ch. D. 325, Adam Eyton, 
Limueri, [1887] .30 (Jh. D. 299. 

^ Clmrterland Goldfields, [1009] 20 Times li. R. i32. 

* Re Urmston Grange Steamship C’o., [100»»1 17 Times L. R. 65.3. 

“ Raron Cigarette Machino Co., [1912] 28 Times L. R. 39-1.. 

«New De Kaap, Limited, [1008] 1 Ch. 680. 

7 New Gold Coast Co., [1901] 1 Ch. 800. 
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Act provides expressly for the resignation of a liquidator in a 
compulsory winding up (see Section 149, Sub-section 6, and also 
Rule 162), but there is no similar provision in the case of a 
voluntary liquidation, although such resignation is contemplated 
by Section 189, which gives the company in general meeting ^ 
power to fill a vacancy caused by resignation. It would seem 
that siicli resignation must be made to a meeting of the members 
of the company, as there is nobody else to receive it ; and if a 
voluntary liquidator desires to resign, he should summon a general 
meeting to receive his resignation and to appoint some other person 
as liquidator in his ]>lace. 

There are no provisions for the release of a voluntary liquidator 
similar to those in the case of a company being wound up by 
the Court. 

Powers of Volnntixry Liquidator. 

The powers of a liquidator in a voluntary winding up are 
wider than those of one when the winding up is by the Court. 

Section 186 (iv.) a voluntary liquidator is given, without 
requii’ing the sanction of the Court, all the ]K)vvers by the Act 
given to an official liquidator. These have already been stated 
on }>age 509, supra. 

In addition, a voluntary li(|uidator has power under 

Section 186 (i.) and (v.) — ^ 

1. To seltle the list of contributories ,3 and if necessary to 

rectify the llegister.*' 

2. To make calls. 

3. To adjust the rights of contributoiies among themselves. 

4. ^I’o pay the debts of the com])an 3 \ 

5. To disii'ibute the j^roperty of the company in accordance with 

the rights of the ])ei*sons interested. 

He also has ])ower — 

6. To ap])ly to the Court to determine questions, enforce 

calls, &c. (Section 193). 

7. To call meetings of the company (Section 194). 


^ Such general meeting nitiy he siimmonod by the ]j(ii)tciator (if any), or by 

any contributory (Soctiuii IS'J, Siib-Bectiou 2), and be held in the munnor prescribed by the 
Articles, or as directed by the ('ourt on application by a contributory or continuinp liquidator 
(Sub-sectiou 8). The Rules of 19t)9 as amended in 1921 will not g-overn these meetings, for 
they are confined to meetings in a winding up bj' the Court and the meeting summoned 
under Section ISH (see Rules 122 and 149a (1)). 

2 The list, when settled by a voluntary liquidator, is only urmd facie evidence of the 
liability of the persons named (Section IbC, vi.). 

» Brighton Arcade Co. v. Dowling, [IHOS] L. R. 3 C. P. 176; Taylor, Phillips and 
Rickard's Case, [1806] 2 Ch. 850. 
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Moreover, with the sanction of an extraordinary resolution, 
he has power — 

1. To make a compromise with creditors of the company or 

any class of them (Section 214, Sub-section 1 (ii.) 

2. To make a compi’omise witli the contributories or debtoi^s 

of the company (Section 214, Sub-section 1 (iii.) ).^ 

With the sanction of a special resolution, a voluntaiy liquidator 
may sell the whole or a poj-tion of the business or property of the 
company in exchange for sliares, j)olicies, or othej* like interests in 
a purchasing company (Section 11)2).^ 

Lastly, with the previous sanction of the Court, the liquidator 
may ])rosecute delinquent directors, managei‘S, officei'S, or members of 
the company (Section 217, Sub-section 2; see page 400, supra). 

Section 215 applies to companies in voluntary liquidation, and 
})roceedings against directors or oflicers for misfeasance can 
accordingly be taken by the liquidator or any creditor or 
contributory (see page 588, nifra). 

As to tlie general status of a liquidator see page 50(5, supra. 

By Section VX) tlje liquidator- or any contributory or creditor 
of a company being Avonnd uj) voluntarily may apply to the Court 
“to determine any question rriisiiig in the winding up or to 
excr-cisc, respects the entorcing of calls, or any oihvr matter, all 
or any o^ the powers which the Court might exercise if the 

company were being wound u}> by the Coiii-t”; and the Court, if 
satisfied that the detorminatioii of such (jucstion or the rerpiired 
exercise of power will be just and beneficial, may accede thereto, 
wholly or in pai*t, on such terms and conditions as the Court 
thinks fit, or make sucdi other- or'dcr as the Court thinks just. In 
this maimer advantage of all the proceedings in the wunding up 
by the Court may be bad in a voluntary licpridation on the 

fipplication of the liquidator or a contributory or creditor, ^riius, 
cjiiestions of the liability of a contributor-y or the riglit of a 
creditor to jirove may be tried on summons or motion in the 

winding up; or ins])ectioii ol the books obtained (Section 221); 

or an order for the private examination of any person liad 

' Under this seftiou h InjuidHtor has power to effect couiprouiises with the 
hMictioii ot au extraordirmry rcHolution of the company ; hut it ^has heeii held (C ycle 
Makers’ Co-operative Society r. Sims, [l‘.)d3j 1 K. B. 477) that a compromise made 
hy the lirpiidator without such sauctioii hinds the company, tollowxu^f a simdar rulmg 
in the case of a company lieiiig wound up under supervision (Enjflish and Scottish 
Marine Insiivanco Co., [1870] ‘Jit L. T. N. S. 685). In hankiiiptcy it was held that 
a trustee in bankruptcy has unfettered |a>wer to effect a compromise in an action 
(Leeminj' r. Lady Murray, [1880] 13 Ch. D. 12.)), and iii Fox r. Fitts (1807, uniejiorted) 
the Privy Council applied the same rule to a luiuidatiou under a (.’auadian Act. 

-This ifi dealt with at len^^th under “ RF.C 0 NhTJ{UCTi 0 N," jiflire 020 nftf., tufra. 
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(Section 174) ; or calls may be enforced by a balance order 
(Section 165 and Rule 87) ; but the liquidator cannot use such 
a summons to obtain relief .against a stranger : e.g. by seeking to 
enforce a claim against an alleged debtor to the company, or 
asking for rescission of a contract for sale.^ 

If more than one liquidator is appointed, the company, at the 
time of their aj)i)ointment, may determine that one or more of 
them may exercise any of these powei's, and in default of such 
determination any numbei*, not less than two, may exercise any 
of such powej’s (Section 186, vii.) ; but it is only at the time of 
their appointment that the company has the power of determina- 
tion, and if there are two liquidators and one of them dies, the 
survivor cannot act until a new liquidator is appointed.” 

“ Where any company is being wound up, all books and 
papers of the company and of the liquidators shall, as between 
the contributories of the company, be piiind facto evidence of 
the truth of all matters pui’porting to be therein i-ecorded ” 
(Section 2:i0). It is to bo noted that this section does not say 
“as ^between the contributories and the company,” nor does it 
affect creditors, and ap})ears only to constitute the books &c. 
evidence as between the contributories themselves. 

The evidence is only jitund fnrte^ and ma}' be I'ebutted.^ 

• 

lienitnieraiion of Tjiquidator. 

f 

The remunei’at ion of the liquidator in a voluntary winding 
up is fixed by the company (Section 186, ii.), absolutely at its 
own discretion. If it does not tix any, the liquidatoj* should 
apply to the Court to exercise its powei* in this I'espect, and 
there seems no reason why it should not do so, as Section 186 
only ])re.^cribes that the comj)any 'tnai/ tix such j*einuneration. 
The liquidator should, howevei*, see that he has some ari’angemcnt 
at an early date, as the company is unfettered in regai‘d to 
amount, and it is doubtful if the liquidator is entitled to a 
quantum meruit, and is not bound to accept whatever the company 
votes. ^ In a case'* where the Official Receiver in the compulsory 


* Ceutnfnffal Butter Co., [1(M3J 1 Ch. ISS. 

^ Ee Metropolitan Bank v. Jones, [ISTOj 2 Ch. D. .SCO. 

> Great Northei-u Salt Co., [1800] 41 Ch. D. 473 ; Arnot’s Case, [1887] .SC Ch. I). 712. 

* A case came before the Court of Appeal where a company at the end of a voluntary 
liquidation which lasted five years voted that one of the liquidators should only receive his 
out-of-pocket expenses. From this the liquidator njijiealcd to the Court to fix a proper 
remuneration. Duriiifif llie arfifuinent it aiipoared that the majority of the Court (Vaughan 
Williams and Stu'liuf;, L.JJ.) leaned to the view that the Court ought to fix a proper 
remuneration, hut the case was compromised and no decision given. 

» Ee Amalgamated Syndicates, [1901] 2 Ch. 181. 
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winding up of a company liable for the expenses of the voluntary 
winding up of three other companies applied to the Court as 
to the remuneration of the liquidators, it was held that the 
remuneration of the liquidator must depend on the circum- 
stances, and the scale applicable to Official Receivers has no 
application. Where the Court fixes the remuneration the practice 
is, in the absence of special circumstances, to adopt as a guide 
tlic scale applicable to trustees in bankruptcy, which is on a 
percentage basis. ^ 

Where a supposed voluntary liquidation proves to have been 
irregularly commenced the liquidator lias no claim foi* services 
rendered in the liquidation ; but, so far as bis services liave been 
useful for other purposes or are subsequently adopted by the 
oom])ulsory liquidator, he may be entitled to payment upon 
a quaiitnui 

S<H‘tion 188 contains no provisions as to the remuneration of 
a liquidator appointed by the Court on tlie application of creditors 
under that section, and it seems he wdll have only the same 
rights as a li({uidator appointed by the company. 

Accoiwta of Ijiquidafor. 

Section 2*24, relating to the filing of accounts, applies to 
v^oluntary* liquidations as well as to windings u]) hj the Coiii't,'^ and 
the nndters set out at page 512, svpm, must tlierefore have attention. 

There* is no provision for the audit of tlie accounts of a 
volunfaiy liquidator, lie may bo questioned at mootings of the 
cunt i-ibutoi*ieK, which he is required to summon once a year, and 
before wliich he must lay his accounts (Section 104. Sub-section 2), 
and the statements of account filed by him (sec liage 512, siqmt) are 
open to iij.s])ectiou ; but there is no one to cnifonio the pi’oduction 
of vouchci’s etc., altliough tlicre can be no doulit tluit, if satisfied 
of any irregularity, the Court would enforce the making and 
substantiating of a proper account at the instance of a contributory.^ 
Moneys rcmuiiiing in the liands of a voluntary licjuidatoi* for more 
than six months, re]n*esenting unclaimed or undistributed assets, 
must he paid into tlie Companies Ijiquidation Account at the Rank 
of England as in a compulsory winding up (Section 224). 


1 Carton, Umited, re, [1922] 128 L. T. 629. / 

.Tohniioii & Foster, [1901] 2 K. B. 327. 

“ stock and Share Auction Co., [ISO-i] 1 Ch. 736. 

^Wnpht’s Case, [1870] 6 Ch. 437. In the Camina Nitrate Co.’s Case, 2nd March, 1009 
(imreported), Swmfen Eady, .T., the liquidator coiiHentiiiff, ordered the accounts of a voluntary 
liquidator to bo taken into court, l?ut suggested that a more reasonable course would be to 
direct that the sharoholdors concerned should be given an opportunity of inspecting the books 
by their accountant. 
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The liquidator must, for his own protection, keep proper books 
of account, for if money is traced into the possession of a trustee the 
burden falls on him of proving that it has been properly expended. 

If a liquidator does not pay over the moneys for which he is 
responsible, application may be made for an order that he shall 
do BO, and if he fail to comply with such order he may be committed 
to prison, for “default by a trustee or person acting in a fiduciary 
capacity, and ordered to pay by a Court of Equity any sum in 
his possession or uiidei* his control,” coTistitutes an exception to 
Section 4 of TJie Debtors Act, 1869, which abolishes imprisonment 
for debt, and l<]quity I'egards money of which a trustee has once 
had possession as still in his possession until he has properly 

discharged himself; but this does not extend to interest which 
he ought to have, but has not, received d 

Meetings Doring Windinij Up. 

|The liquidator in a voluntary winding up must summon the 
original meeting of creditors recpiii-ed by Section 188; but, with 
this exception, he is not i*e<|uii*ed to summon meetings of 
creditoi’s. By Section 194, howevei’, he is empowered from 
time to time to summon meetings of the company (i.e. the 
contributories) “ for the purjiose of obtaining the sanction of 

the company by siiecial or extraordinary resolution, or for any 
other purposes he may think fit,” and if the wiitding up 
continues for more than a year he is rerjnircd to sijmmou a 
general meeting of the company at the end of the first year and 
of eacli succeeding year, and to “lay before tlie meeting an 

account of his acts and dealings and of the conduct of the 

winding up during the preceding year.” 

The Rules as to genei al meetings j’eferred to at ])ages 502 and 50d, 
supra, do not apply in a voluntary li(iuidation, and the Companies 
(Winding- Up) Rules, 1921, extended them only to the meeting 
of creditors held under Section 188 (see page 528, supra). There 
are no Rules governing other meetings of creditors in a voluntary 
liquidation. Meetings of contributories will in general he governed 
by tlie same regulations as were in foi*ce in I’egard to meetings 
before the company \vent into liquidation (see Section 189). 

Several matters I’equire the sanction of resolutions of general 
meetings: e.g. arrangements with creilitors (Section 191, extra- 
ordinary 1 ‘esolution) ; filling vacancies in the office of liquidator 
(Section 189, ordinary resolution) ; disposal of hooks on dissolution 
(Section 222, extraordinaiy resolution) ; payments to classes of 
creditoi’s or compromises (Section 214, extraoi*dimiry resolution) ; 
compromises generally (Section 214, extraordinary resolution) ; sale 


1 Middleton r. Chichester, [1871] tt Uh. 162. 
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of assets for shares or other interests in the purchasing company 
(Section 192, special resolution). A final meeting before dissolution 
must be held under Section 195 to receive the liquidator’s accounts, 
as described below. 

Final Winding-tjp Mkrting and Dlssolutfon. 

As soon as the affairs of the company are fully wound ifp .the 
liejuidator* is required to prepare an account showing how the 
winding up has been conducted and the property of the company 
disposed of, and to call a final general meeting of the members for 
the purpose of laying his account before them, of giving any 
explanations that may be required (Section 195), and of obtaining, 
by extraordinary rest)lution, the direction of tlie inomberM as to tlie 
disposal of tlie books, accounts, and other documents (Section 222). 
Notice of this meeting has to be advertised at least one month 
beforehand in the London^ Edlnlmnjli^ or Belfnd or Duhlin Gazette^ 
aceoi'ding as tlie (jomjiany was registered in Kngland, Scotland, 
or Nortliern or Soui-hern Ireland (Section 195), and the extra- 
ordinary resolution should be jiriiited and registered in accordance 
with Section 70. 

A similar notice should also be sent to the members in the 
manner jiresci'ihed fur giving notices. It is also advisable to 
add an intimation to the following effect : — The foregoing notice 
was duly advertised in the {London, Edinhunjh, oi* Bid fad or 
Jhihlin Gazette, as the case may be] on in accordance with 

Section 195 of The Companies (Consolidation) Act, 1908.” 

Unless autlioi’iscd by tlie final resolution to deal otliei'wise 
with the books and paj)ei-s of the company, the liquidator or 
other jierson to whom fheir custody lias been entrusted should 
retain possession of them for live years from the date of the 
conijiany’s dissolution, after which “no responsibility shall rest on 
the compfiny, or the liquidators, or any person to whom the 
custody of the books and ])apcrs has been committed, by reason 
of Ihe same not being forthcoming to any person claiming to 
he interested thci^ein” (Section 222). 

The li(juidai()i' must within one week after such meeting make 
(on the jirescribed form) wliat is called a “Return of the Final 
Winding-Up Meeting,” to the Regisimr of Companies, who 
must forthwith register it (Section 195, Sub-sections 3 and 4). 
Neglect to make the Return renders the litjuidaior liable to 
a penalty of five pounds for every day until the Return is 
registered (Sub-seeiion 3). This Return has to be impressed with 
a five-shilling fee stamp. 

On tlie expiration of three months from the date of the 
registration of the Return of the Final Winding-Up Meeting 



SIS 


WINDING UP VOLtlNTARlLT. 




*Hlie company shall be deemed to be dissolved'* ("Section 195, 
Snb-section 4), and the name of the company will be removed 
from the Register at the Companies Registration Office. The 
Registrar will then be at liberty to register any other company 
under the same name as the old one, if such name has not already 
been taken by consent. 

But the Court has power, under the same sub-section, ‘‘on the 
application of the liquidator or of any othei* person who appears 
to the Court to be interested,” to make an order deferiing the 
date at which the dissolution of the company is to take effect 
for such time as to the Court seems fit, which order must be 
filed with the Registrar by the person on whose application it is 
made (Sub-section 5), and even after the dissolution the Court 
may af any time within two years of the date of the dissolution, 
on a like application, make an order, on such terms as the Court 
thinks fit, declaring the (iissolution to have been void, whereupon 
such proceedings may be taken as might ha\e been taken if 
the company had not been dissolved (Section ‘223). This power 
will be exercised where upon a reconstruction the new company, 
after agreeing to satisfy the liabilities of the old company, has 
failed to perform its obligation and tlie old company has been 
dissolved ^ The Court when considering whether to set aside 
the dissolution will order the Attorney- General to bo served to 
aflcortain wlietlier tbe Crown makes any claim to tlie assets as 
bona vacantia - The pei’son obtaining the order must within seven 
days after the making of the order file an office c()])y of it with 
the Registrar under a penalty not exceeding five pounds a day for 
default (Sub-section 2). 

Tt should be observed by voluntary liquidatoi’S that if the 
liquidation is not concluded within twelve months from the 
confirmation of the special resolution or the passing of the 
extraordinary resolution to wind up, they will ilien have to make 
periodical retuims of their receipts and expenditure to the 
Registrar of Companies, and pay any money of the com])any 
remaining in their hands into tlie Companies Liquidation 
Account at the Bank of England (Section 2‘24). This provision 
practical! 3^ moans tliat, to escape having to make these returns 
and pay^ into the Bank of England, the liquidation should be 
completed and the final meeting held within nine months, as the 
liquidation is not “concluded” until three months after the 
Return of the Final Winding-Up Aleeting has been registered, and 
all funds liave either been distributed or paid into the Companies 
Liquidation Account at the Bank of England (see Rule 188). 

^ Spottiswoodei Dixon & Hunting-, Limited, [1012] 1 Ch. 410. 

2 HenderHOTi’p Nigel Companj', [1011] 106 L. T. 370. 
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CHAPTER III. 

WINDING UP UNDER SUPERVISION OF THE COURT. 

Where a company has gone into voluntary liquidation, and* some 
of the creditors or contributories desire that the conduct of the 
liquidation should be under the control of the Court, they may 
apply by petition to the Court for an order tliat the winding up 
shall be continued subject to the supervision of the Court in the 
same manner as they would apply for a compulsory winding up 
by the Court (Section 200), and tlie Court may thereupon 
make an order for the continuance of the winding up subject 
to such supervision, and with sucli liberty for creditors, 
contributories, or others to aj)ply to the Court, and generally 
upon such terms and subject to such conditions as the Court 
thinks just (Section 199) : that is to say, the Court may leave 
in the hands of the liquidators whatever of their powers it thinks 
fit, and may exclude from their powers whatever matters it thinks 
ouglit to be reserved to the Court. 

It has been said that the Court will not as a rule make 
a supei’visioii order on the application of a coiitribufoi even 
if it be* alleged that the liquidators are guilty of misconduct 3; 
but recgntly such orders have not been iinconunon, and on the 
application of a creditor the order will be made, the Court 
having regard to the wishe.s of the majority of the creditors and 
contributories (Section 201). It was said in an early case that 
if the liquidator was guilty of misconduct the creditors should not 
petition for a su])ervision order, but should apply in chambers for 
the removal of the liquidator^; but such misconduct is a ground 
for obtaining a compulsory order, for the crc'ditors are ])rejudiced.‘* 
If the company is insolvent and the creditors desire a supervision 
order, the opj)o.sition of contributories wdll not he regarded.-* 

As Section 193 gives any contributory or creditor a I’ight to 
apply to the Court in a voluntaiy winding up, there is very 
little to be gained by a supervision order. 

The Court is not often willing to make the order.^ Special 
grounds, however, may exist — as, for instance, the desire of the 


■London and Mercantile Discount Co., ( 1H6«J 1 Kcj. 277; Beaujolais Wine Co., [1808] 
Ch. 15; re Cold Co., [1870J 11 Ch. D. 701, 718; Varieties, Limited, [1893] 2 Ch. 235. 

2 Star and Carter Hotel Co., [1873] 28 L. T. 255 ; Yorkshire Fibre Co., [1870] 9 Eq. 060 . 
® London and Mediterranean Banking Co., [1807] 15 W. R 33, 15 L. T. 163. 

♦Caerphilly Colliery Co., [1875] 33 L. T. 15. 

» Prince of Wales Slate Quarry, [1868] 18 L. T. 77. 

•Thirteen such orders were, however, made in 1923. 
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creditors to have an additional or substituted liquidator appointed 
to represent them, or to have an advisory body similar to a 
committee of inspection nominated-^ These objects, however, are 
attainable by an application under Section 188 by a creditor 
appoinied for the puipose at the first meeting of creditors 
(see page r^28, supra). A supervision order is also sometimes 
asked 'in order to have a declaration made that some particular 
act shall not be done without the sanction of the Court, or to 
have a scheme of reconstruction brought before the Court, for by 
Section 192 any resolution passed under that section is invalid 
if an order foi' winding up by the Court or under supervision 
is made within a year, unless the sanction of the Court is 
obtained and a compulsory order has been made with this 
object,- but unless there is fraud in connection with the scheme 
or in the winding up the Court wdll not make the order.'^ 

If the resolution for voluntai'y winding up is invalid, the 
Court cannot make a sujiervision order, for there is no winding 
up to be (!()ntinued. * Tlie evidence should, thei^efore, prove the 
due passing of the winding-up resolution. 

A supervision ordei* may be made on a petition for a compulsory 
order; but if the ])etition has been advertised as asking for 
a compulsory order only, the Court usually will not make a super- 
vision order unless the petition is «ainended and re-advertised.^'* 

The Court has I’egard to the wishes of the majoi*ity of creditoi‘s 
and contributories in determining whetlier to make a conupulsory 
or supervision ordei* (Section 201), and in ease of diffei’ciice prefers 
the wishes of the creditors, unless their debts ajc small and well 
secured (see page 479, supra). 

The Court may ap})oint additional liijuidators to act with those 
already appointed by the company, and subsequently, on due 
cause shown, may remove any liquidator so appointed, or any 
liquidator continued under the supervision order, or fill up any 
vacancy in the office (Section 202). The Court may also 
(under Section 186 (ix.) and Section 20o, Sub-section 2), “on cause 
shown,” remove a liquidator appointed by the company before the 
supervision order.^^ A li((uidator a])pointed by the Court lias to give 
security, whether the voluntary liquidator has to do so or iiot.7 

I This can be done (W. Watson & Sous, [ISOlJ 3 Ch. 65). 

* Consolidated South Rund Mines, L10(K>] 1 Cli. 401. 

» Bndport Old Brewery Co., [1867] 3 Ch. 101; Tatont Floorcloth Co., [1860] 8 Eq. 664. 

* Callao Bis Company, [1880] 43 Ch. J). 160. 

» New Morgan Gold Mining Co., [1803] W. N. 70 ; New Oriental Bank, [1802] 3 Ch. 663. 

^ Ex parte Piilbrook, [1863] 2 Do G. J. S. 348 ; United Merthyr Collieries Co., [1867] 
16 h. T. 170. 

7 Hampshire Land Co., [1804] 2 Ch. 632, 
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The making of the order gives to the Court all the powers which 
it would have in a winding up by the Court, but except so far as 
the order places restrictions on the liquidators they continue to have 
all the powers and duties which they would have in a voluntary 
winding up (Section 208 ). None of the provisions as to first 
meetings of creditors and contributories, or the intervention of the 
Official Receiver or the committee of inspection, applicable to 
a winding up by the Court, applies to a supervision, but in other 
respects the powers of the Court and ])rovisions as to stay of 
})roceedings and enforcement of calls have effect as if the order 
were for winding up by the Court (Section 208 , Sub-section 2 ). 

The liquidation is deemed to commence from the date of the 
resolution for winding up, and not from the presentation of the 
petition, for tlie order merely continues the existing winding up. 
The Court has no power to alter the date : e.q. where a petition 
for a coini)ulsory order preceded the voluntary liquidation and 
a provisional liquidator was appointed it was held the Court 
could not dir(3ct that the commencement of the winding uj) should 
date back to the j)etition or tlie appoiiitinont of the provisional 
liquidator.! 

The costs in a winding up under suj)orvision iiiciuTod after the 
order for sucIj winding up have the same priority ns in a winding 
up by the Court but tl«e ordei* should provide that the (‘A^sts and 
1 ‘emunei‘atioii of the lir|uidator are to be allowed only after they 
have b»cn taxed by the Registrar.'^ 

Tlie Court also usually ordei’s the liquidator to report from 
time to time the progress of the winding up,'^ and may attach to the 
exercise of the li(|uida(or’s powei\s a condition that he shall obtain 
the sanction of a committee of creditors or contributories, thus 
practically establishing a <!onmiittee of inspection.^ 

practice as to a petition for a sn])ervis’on order is the same 
as that on petition for an order that the company be wound up by 
the Court (see page 486 et ser/., supra). The petition must be served 
both on the company and the liquidator (Rule 28 , following the 
practice formerly adopted by the Court). 

The Court may, both befoi’e and after the order is made, 
direct meetings of creditors and contrihutories to be hold to 
ascertain their wishes, naming the chairman. In case of a division 

* West Cumberland Iron Co., [1889J 40 Ch. D. 361. 

^ Be New York Exchange, [1893] 1 Ch. 371. 

’ See W. N., 1893, 6 and 18. 

4Pnlchard, Offor & Co., [1893] W. N. 153. This time is now usually “on each 
quarter-day” (Horner & Co., [1898] W. N. 159, 6 Mans. 355), 

» W. Watsiin & Sons, [1891] 2 Ch. 65. 



WINDING Dt» DNDBR SUPERVISION OP THE COURT. 


iNsgard must be had to the value of the debt due to each creditor 
and to the number of votes conferred on each contributory by 
the regulations of the company (Sections 201 and 219). 

If a supervision order is made, the date for determining whether 
a payment is a fraudulent preference is three months before the 
presentation of the petition for the supervision order, and not the 
commencement of the voluntary winding up (Section 210, Sub- 
section 2). This may form a good reason for not making an order, 
as it might validate payments which would otherwise be void. 

The pi'esentation of the petition for a supervision order gives 
the Court the same jurisdiction to stay suits and actions as if the 
petition were for a compulsory order, and when the ordei* is made 
it has the like effect in automatically staying actions, suits, and other 
proceedings (Section 203, Snb-.section 2; see page 544 ei seq.^ infra). 

Wlien the order is made the liquidator may, “ subject to any 
restrictions imposed by the Court, exercise all his powers, without 
the sanction or intervention of the Court, in the same manner as 
if the company were being wound up altogether voluntarily’’: that 
is to say, except so far as the order restricts him, the liquidator 
may act as freely as in a voluntary liquidation (Section 203, 
Sub-section 1). 

In cases where in a voluntary winding up the sanction of an 
extraordinary resolution would be 3’equii*ed foi* any act, in 
a winding up under supervision the sanctioti of the l^ourt is 
necessary. Thus, the diHj)Osal of the books of the company on 
the completion of the winding up (Section 222), compromises with 
creditors or contributories (Section 214), and sales of the assets 
of the company for shares in another company (Section 192) in 
the case of a w’inding up under supervision require the sanction 
of the Court. 

A winding up under supervision also diffej-s from a voluntary 
liquidation in the fact that Sections 205 and 211 apply to the 
former and not to the latter. By Section 205 “ every disposition of 
the property (including things in action) of the company, and every 
transfer of sliares, or alteration in the status of its members, made 
after the coinTneiicoment of the winding up ” (t.e. the date of the 
resolution for the voluntary winding up), “shall, unless the Coui’t 
otherwise orders, be void”; and by Section 211 “any attachment, 
sequestration, distress, or execution put in force against the 
estate or effects of the company after the commencement of the 
winding up shall be void to all intents.” In relation to these 
matters, therefore, it is not necessary to make any application 
to the Court, as the law automatically avoids them (see 
page 544 et seq.). But Section 211 applies only to companies 
registered in England or Ireland. 
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When a supervision order has been made, the liquidators 
(including the additional liquidator, if any, appointed by the 
Court) proceed in the same manner as if there were no such 
order, except in matters expressly dealt with in the order. The 
proofs of debts by creditors, the settling of the list of 
contributories, the making of calls, and the getting in and 
distributing of assets are therefore governed by the coiisidei'ations 
set forth in the case of a voluntary liquidation. 

An arrangement with creditors entered into under Section 191 
while a company is being wound up under supervision, if sanctioned 
under Section 193, is binding, for the power of compromise given 
by Section 214 is additional to and not in substitution for the 
power given by Section 191, i and, indeed, the liquidator has 
a powei* of compromise even without any sanction.® 

An order continuing a voluntary winding up under supervision 
is not a bar 1o the making of a subsequent order for a compulsory 
winding up, and the Couj*t is empowered in Scotland or Ireland 
to appoint the voluntary liquidators, or any of tliem, either 
provisionally or permanently, and eithei* with or without other 
])ersons, to be liquidators in the compulsory winding up 
(Section 204); but in England it would be necessary to comply 
with the provisions of the Act as to holding meetings to consider 
the appointment of liquidators and the like,^ and if they appjove 
the confinuance of the voluntary liquidator there is no reason 
why the* Court should not appoint him. 

If the supervision order is superseded by a compulsory order 
it seems the winding up will commence from the ju-esontation of 
the petition for the comjmlsory order, which may atTect the 
liability of past members and claims to set aside debentures under 
Section 212. 


' Auglo-Romano Water Co., [1870] 6 Ch. 437. 

* Enfl;li(jh and Scottish Marine Insurance Co., [1870] 2.3 L. T. 085. Cycle Makers’ Co- 
operative Society c. Sims, [1903] 1 K. 13. 477. See pag"© 533, note *, Bupra. 

=* Re John Roid & Sons, [1900] 2 Q. 13. 634. 

^ Taurine Co., [1883] 26 Ch. D. 118, overruling United Service Co., [1868] 7 Eq. 76. 
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l^gard must be had to the value of the debt due to each creditor 
Rnd to the number of votes conferred on each contributory by 
regulations of the company (Sections 201 and 219). 

' If a supervision order is made, the date for determining whether 
payment is a fraudulent preference is three months before the 
presentation of the petition for the supervision order, and not the 
eommencement of the voluiitaiy winding up (Section 210, Sub- 
section 2). This may form a good reason for not making an order, 
as it might validate payments which would otherwise be void. 

The presentation of the petition for a supervision order gives 
the Court the same jurisdiction to stay suits and actions as if the 
petition were for a compulsory order, and when the order is made 
it has the like effect in automatically staying actions, suits, and other 
proceedings (Section 203, Sub-section 2; see page 544 et seg.^ infra). 

When the order is made the liquidatoi* may, “ subject to any 
restrictions imposed by the Court, exercise all his powers, without 
the sanction or intcj’vention of tlie Court, in the same manner as 
if the company were being wound up altogether voluntarily”: that 
is to say, except so far as the order restricts him, the liquidator 
may act as freely as in a voluntary liquidation (Section 203, 
Sub-section 1). 

In cases where in a voluntaiy winding up the sanction of an 
extraordinary resolution would be i*equired for any act, in 
a winding up under supervision the sanction of the t/ourt is 
necessary. Thus, the disposal of the books of the company on 
the completion of the winding up (Section 222), compromises with 
creditors or contributories (Section 214), and sales of the assets 
of the company for shai*es in another company (Section 192) in 
the case of a winding up under supervision require the sanction 
of the Court. 

A winding up under supervision also diffei’s from a voluntary 
liquidation in the fact that Sections 205 and 211 apply to the 
former and not to the latter. By Section 205 “ every disposition of 
the property (including things in action) of the company, and every 
transfer of shares, or alteration in tlie status of its members, made 
after the commencement of the winding up ” {i.c. the date of the 
resolution for the voluiitaiy winding up), “shall, unless the Court 
otherwise orders, be void ” ; and by Section 211 “ any attachment, 
sequestration, distress, or execution put in force against the 
estate or effects of the company after the commencement of the 
winding up shall be void to all intents.” In relation to these 
matters, therefore, it is not necessary to make any application 
to the Court, as the law automatically avoids them (see 
page 544 et seq.). But Section 211 applies only to companies 
registered in England or Ireland. 
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When a supervision order has been made, the liquidatori 
(including the additional liquidator, if any, appointed by the 
Court) proceed in the same manner as if there were no such 
order, except in matters expressly dealt with in the order. The 
proofs of debts by creditors, the settling of the list of 
contributories, the making of calls, and the getting in and 
distributing of assets are therefore governed by the coiisidei'ations 
set forth in the case of a voluntary liquidation. 

An arrangement with creditors entered into under Section l91 
while a company is being wound up under supervision, if sanctioned 
under Section 193, is binding, for the power of compromise given 
by Section 214 is additional to and not in substitution for the 
power given by Section 191, ^ and, indeed, the liquidator has 
a power of compromise even without any sanction.® 

An order continuing a voluntary winding up under supervision 
is not a bar to the making of a subsequent order for a compulsory 
winding up, and the Court is empowered in Scotland or Ireland 
to appoint the voluntary liquidators, or any of them, either 
provisionally or permanently, and either with or without other 
persons, to be liquidators in the compulsory winding up 
(Section 204) ; but in England it would be necessary to comply 
with the provisions of the Act as to holding meetings to consider 
the appointment of lujuidators and the like,® and if tlie^ approve 
the confinuance of the voluntary lupiidator tJiere is no reason 
wliy the* Court should not appoint him. 

If the supervision order is superseded by a compulsory order 
it seems the winding up will commence fi’oin the presentation of 
the petition for the compulsory order,* which may affect the 
liability of past members and claims to set aside debentures under 
Section 212. 


* Aiiglo-Romano Water Co., [1870] 5 Ch. 437. 

* Kn^liBh and Scottish Marine Insurance Co., [1870] 23 L. T. Cfir>. Cycle Makers’ Co* 
(iperative Society c. Sims, [1003] 1 K. B. 477. See pa«:e 633, note >, %upra, 

•'* Re John Reid & Sons, [1900] 2 Q. B. 634, 

4 Taurine Co., [1883] 26 Ch. D. 118, overruling United Service Co., [1868] 7 Eq, 76. 
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CHAPTER IV. 

THE CONDUCT OF THE LIQUIDATION. 

In all liquidations (whether compulsory, voluntary, or under 
Ruper vision) many matters are dealt with in the same manner. 
These will now be considered, any differences in the respective 
methods of procedure being noted. 

Proceedings Against a Company in Liquidation. 

ActiouR^ Eii'ocutions^ Distresses. 

After a company is in liquidation, oi* a petition has been 
presented for its winding up by the Court or under supervision, 
proceedings by creditors against the company cannot be taken or 
continued at the will of the creditor. But there is this distinction ; 
If fin Order of Court has been made for a winding up (compulsorily 
or under supervision) all proceedings are automatically stayed, 
but the Court may, on the application of the creditor, allow them 
to be continued; while in a voluntary winding up, oi* where 
a petition has been presented, but not adjudicated upon, there is 
no automatic stay, but the Court may, on application being made 
to it by interested parties, I’estrain further proceeding^ against 
the company or its property. This is the effect of Sections 140, 
142, 200, and 208 of the Act, and in a voluntary liquidation by 
calling ill aid Section 198. 

Thus in a voluntaiy winding up the Court may, upon the 
application of the liquidaloi* or a contiibutory or creditor, restrain 
actions,^ executions, ^ and distresses,*^ and, if the jiroceedings were 
commenced with knowledge of the voluntary winding up, may order 
the plaintiff to ]iay the costs of the proceedings.^ The power of the 
Court is discretionary, and in the case of a })ending action it will 
inquire what course is most convenient. If the claim is undisputed 
a stay wdll be granted as of course, but if the debt is disputed it will 
often be considered most convenient to allow the action to ])rocced.^ 

The application to*, stay proceedings after a petition is presented, 
or in a voluntary winding up, is made on summons in England or 
Ireland in the Division of the High Court or Court of Appeal in 

* Keynsham Co., [ lb63] 33 lieav. 123; Frocmiin v. Geueml Publishing- Co., [1804] 
2 Q. B. 300. 

3 Thomas r. Patent Lionite Manufacturing- Co., [J881] 17 Ch. D. 250; Westbur.y r. Twigg 
k Co., [1802] 1 Q. B. 77. 

* Roundwood Colher.y Co., [1807] 1 Ch. 373. 

♦Frccinaii v. General Publishing Co., [1804] 2 Q. B. 380. 

* Currie r. Consolidated Kent Collieries, [1906] 1 K. B. 134. 
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which the proceedinpps are pending, and the application is intituled 
in the action in which the proceedings are being had,i and if 
there are several proceedings, as in the case of King’s Bench 
actions by creditors for various debts, they may all be stayed on 
one summons.- In any other case— e.gf. in Scotland or when the 
proceedings are in the County Court — the application is made to 
the Winding-Up Court (Section 140). If judgment has ’been 
obtained, and execution is levied or threatened, this is still a 
proceeding in the action in which judgment was obtained, and 
tlie application must be made to the Court in which the judgment 
was obtained.3 Unless very exceptional circumstances exist, the 
Court in its discretion will always stay an execution levied against 
a company, after it has gone into voluntary liquidation, so as to 
])revent the judgment ci'editor from obtaining an advantage over 
otlier creditors. The phiintiff in the action which is stayed is 
entitled to the costs of the application to stay from the applicant.® 
A sale by the sheriff under an execution put in before the 
])rescntation of the petition is a “ proceeding ” which may be 
restrained®; but the Court will look at the rights acquired before 
the petition is presented, and, as a judgment creditor who has 
procured the sheriff to take possession before the petition is 
a secured creditor, the Court will not, except in very special 
circumstances, deprive him of his security, ^ and the same rule 
applies if the sheriff seeks to take possession before liquidation 
and is resisted,® or, it seems, if the creditor was put off by 
l•eprese^tatious of the company,® or trickery.^® Where a sheriff 
has seized before the presentation of tlie petition it is his duty 
under The Landlord and Tenant Act, 1709, to pay to the landlord 
any rent not exceeding one year’s rent due at the time of the 
seizure, and this continues to be his duty when a petition is 
])rosented after the seizure although the landlord’s right to 
distrain is affected by such presentation. The order staying 
the proceedings frequently provides that the liquidator shall sell, 

^Artistic Colour Prixiting Co., [1880J 14 Ch. D. 601i ; General Service Stores, [1891] 
1 Ch. 490. 

’People’s Garden Co., [1870] 1 Cli. D. 44. 

> Artistic Colour Printing Co., [1880] 14 Ch. V. 602. 

* Aiiglo-BaltiC and Mediterranean Bank r. Barber & Co., [1024] W. N. 200, 

* Pierce v. Wexford Picture House Co., [1015] 2 I. B. 310. ^ 

« Perkins v. Beach & Co., [1878] 7 Ch. D. 317. 

’Great Ship Co., Parry’s Case, [1804] 4 De G. J. & S. 63, 33 L. J, Ch. 346; Withornsea 
Brick Works, [1881] 16 Ch. D, 337. 

•London Cotton Co., [1860] 2 Eq. 63. 

* Se Taylor, [1878] 8 Ch. D. 183. But see Vron Colliery Co., [1882] 20 Ch. D. 442. 

^“Armorduct Co. v. General Incandescent Co., flOll] 2 K. B. 143. 

“^British Salicylates, Limited, [1019] 2 Ch. 155. 
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the priority of the creditor being reserved by a charge on the 
proceeds of sale, or, if there are more execution creditors 
than one, by charges in the order in which their executions 
were levied.^ 

TJie object of a winding up is to enable an equal distribution 
of the assets to be made among the creditors, preserving, however, 
the rights of any who have securities,- and therefore where the 
assets have not been actually seized before the petition the Court 
will, in the absence of special circumstances, stay proceedings 
and either restrain the sheriff from seizing, or, if he hns actually 
taken possession aftei* the presentation of the petition, will order 
him to withdraw.'"^ The rule with regard to garnishee proceedings 
is the same, service of the garnishee order on the garnishee 
being equivalent to the taking possession by the sheriff. When, 
therefore, the order lias not been served before the presentation 
of the petition the Court will restrain further proceedings.^ 

Under The bankruptcy Act, 1914 (Sections 40 and 41), execution 
creditors in the case of individual debtors lose the benefit of their 
execution if hefoi*e (iomplction of the execution the sheriff receivre 
notice of bankruptcy petition or of the commission of an a(;t of 
banki'upfey; but this provision of the bankruptcy law docs not 
extend to the case of companies, whether solvent or insolvent.® 

The above principles govern the Court whethei* it is asked to 
stay proceedings against a company in voluntary licjnidTition or to 
allow proceedings to be continued against a company in Qompnlsory 
liquidation. 

When an order is made for winding up in Kiighuid or 
Ireland, whether compulsorily or under supervision, “any attach- 
ment, sequestration, distress, or execution put in force against 
the estate or effects of the company after the coinniencenient of 
the winding ii]) shall be void to all intents” (Section 211); but 
this latter provision is controlled by Sections 140 and 142, so 
that with the leave of the Court execution Ac. may issue.® 
Therefore when a winding-up order lias been made, instead of 
the company applying to the Court to i*esti’ain the creel itoi*, 
the creditor must jisk leave before he can proceed. 

1 Hill Pottery Co., [1^05] L. II. 1 Eq. 649; I’livs-yii-Mliowye Coal, ('annel, and Ji-oustone 
Co., [1807] I.. R. 4 Eq. 680; re Taylor, [J878J 8 Cb. D. 183; Pen'allt Silver Lend Umu\g 
Co., [1871] 15 Sol. .1. 714. 

* See Smith, Fleming & Co.’s Case, [1866] 1 Ch. 646. 

> London and Devon Biscuit Co., [1871] 12 Eq. 190; Dimson Estate Fire-clay Co., [1874] 
19 Eq. 202; ex parte Railway Steel Co., re Williams, [1878] 8 Ch. D. 183; Bowkett v. FuHerb 
United Electric Works, [1923] 1 K. B. 100. 

^Stanhope Silkstone Collieries, [1879] 11 ('h. D. 100. 

* Withemaea Brick Works, [1881] 16 Ch. D. 337. 

« Exhall Coal Mining Co., [186t] 4 De G. J. & S. 377; re Lancashire Cotton Spinning Co., 
ex parte Carnolley, [1887] 36 Ch. D. 060; Higginshnw Mills and Spinning Co., [1896] 2 Ch. 644. 
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The Court will allow actions to proceed where the company 
is a necessary party to an action against othei’ persons,^ or 
proceedings are necessary to enforce a charge or vendor’s lien®; 
indeed it is now almost a matter of course to allow a foreclosure 
suit or ' debenture holder’s action to proceed,** for the proceeding 
being to enforce a security is in reality rather against the property 
of the company than against the company itself. Actions for 
specific performance of agreements are also allowed to proceed.^ 
Tn each case the respective convenience of the altei’iiative I’emedies 
Avill be considered. Jn other cases the creditor should prove in 
the winding up. 

The Court lias power under Rule 42 of the Winding-Up Rules to 
transfer all actions or mattei's by or against the company in other 
courts to the WiTiding-Up Judge, and may exercise this power even 
though there are other persons co-defendants with the compspy.® 

TJie Court, in allowing pi’oceedings by parties other than 
mortgagees, will usually attacli a condition that no steps will be 
taken to enforce the judgment against the company without 
furthei* leave. 

Where a distress has been levied before a Avinding-np but 
not completed by sale the Court has ])ower to i*csti*ain further 
ju’oceedings, but will only do so if special cii‘cun)stance« exist 
rendering a sale inequitable,^ but a landlord Avill not be allowed 
to distrain after a winding-up for rent accrued before the com- 
mencemetit of flie winding np, for he is a creditor in respect of 
such rent, and should prove in Ihe Avinding iq)"; and where a 
landlord levied after a Avinding u]) for lent jiayable in advance 
lie Avas held entitled to payment in full for tlie period the 
liquidator remained in occupaiioii, but only to prove for the 
balance^; but where a landlord distrained before the winding up 
for rent payable in adA^ance coA^ering a pei’iod after the winding 
up, he was allowed to jiroceed and I’ecover the Avliole amount.*'^ 

' Rio (jrande do Sul Steamship Co., [1877] r» (’h 1). 282 ; Mar^^hHll r. (lliiiuorKHu irim and 
Coal Co., [1808] 7 Eq. 129; McKweti r. London and Hombay Bunk, [IBOOj 15 L. T. 4®6 ; 
re Marine IiiveBfcincnt Co., [1806] 14 L. T. 535. 

Blakely r. Pent, [1807] 15 AV. R. 003. 

* Lloyd r. Lloyd & Co., [1877] C Ch. D. 330; re Pound, Son & lliitchin^^H, [ ISHO] 42 C'h. 0. 402 ; 
Wanzor, Limited, [IflOlJ 1 Ch. 305; AVest Cumherland Iron niul Steel C’o., [1893] 1 Ch. 713; 
Barney r. Stublis, Limited, [1891J 1 Ch. 187, 475; Strong- r. Carlyle Prefes, [1H93] 1 Ch. 26B. 

♦Thames Plate Glass Co. e. Land and Sea Construction 'I'elegriipli Co., [1871] 6 CIj. 043: 
Alarshall v, Glamorgan Iron and Coal Co., [1808] 7 Eq. 129. 

® Pucaya Rubber Comimiiy, [1913] 1 Ch. 218. 

® Roundwood ('ollicry Co., [1897] 1 Ch. 373. 

’ Traders (North StafFordshire) Carrying Co., [1875] 19 Eq. 60, 44 L. J. Ch. 172; Oak Pita 
Colliery Co., [1882] 21 Ch. D. 322. 

" Shackell & Co. i\ Chorlton & Sons, [189.>] 1 Ch. 378. 

® Venner'a Electrical Cooking, Limited, r. Tliorpe, [1915] 2 Cli. JO-L 

35 * 
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A distress, moreover, will not be restrained if the company is 
Bub-lessee, and the distress is by the head landlord, for there is no 
|)rivity between them, and therefore no debt for which the land- 
lord can prove ^ ; but if the company has given the over-landlord 
a security, so that lie can prove in the liquidation, he will not 
be allowed to distrain.^ If the assets are so heavily charged as 
io belong in effect to the debenture holders the Court will not 
interfere to prevent a distress.-"* The Court will generally allow 
the landlord to re-enter if the rent is not y)aid.^ Where a sheriff 
has seized under a Ji. fa. before the presentation of the petition 
and has been allowed by the Court to sell the goods seized, 
he must pa}^ to the landlord the amount of rent duo (not 

exceeding one year’s rent) although the landlord has not 

distrained.® 

The landlord is not a secured creditor in England,® but is in 
Scotland.7 If the liquidator has had a beneficial occupation since 
the winding up the Court will allow distress for rent as from the 
date of the winding up,^ but not if the liquidator has merely 
abstained from getting rid of the property,^ or where the 
occupation has been for the benefit of both parties and semhle 
a mortgagee is in a less favourable ])osition than a landlord.**^ If 
the liquidator has retained beneficial occupation to the end of 
of the lease tlie landlord’s claim for breaches of covenant 

(e.g. dilapidations) must be paid in full and not be *made the 

subject of a dividend.^^ r 

These sections do not apply to proceedings in Foreign or 
Colonial Courts, *2 but the English Court will restrain proceedings 
in Scotland or Ireland.^-* 


* Ee Carnage Co-operative Sni)ply Aswocintum, ex parte Clemence, [ISBUJ 23 Ch. D. 164; 
re Lundy Granite Co., ex parte Heaven, [1871] 0 Ch. 462; Regent United Service Storeh, 
[1878] 8 Ch. D. 61. 

® Hnrpur'a Cycle Fittings Co., [1000] 2 Ch. 731, not following ex parte Clemence, $upra, 
on this point. 

* New City Club, [1887] 34 Ch. D. 646, Ilarpur’s Cycle Fittings Co., [1900] 3 Ch, 731. 

* General Trust Co., [1882] 20 Ch. D. 266. 

» British Salicylates, Limited, [1910] 2 Cli. 1.65. 

•Thomas v. Patent Lionite Manufacturing Co., [1881] 17 Ch. D. 260. 

7 Wanzer, Limited, [1801] 1 Ch. 305. 

* Ee Lundy Granite Co., ex parte Heaven, [1871] 6 Ch. 463; North Yorkshire Iron Co., 
[1878] 7 Ch. 1). 601. 

» Oak Pits Colliery Co., [1882] 21 Ch. D. 332. 

>0 Re Jiancnslure Cotton Spinning Co., ex parte Camelley, [1887] 35 Ch. D. 666. 

Levi & Co., Limited, [1019] 1 Ch. 416. 

' Ex parte Scinde Railway Co., [1874] 0 Ch. 600. 

••Thurso New Gas Co., [1880] 42 Ch. D. 486; Hermann Loog, Limited, Ramsay’s Case, 
[1887] 36 Cli. D. 602; International Patent Pulp and Paper Co., [1876] 3 Ch. D. 694. 
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Creditors. 

Section 206 governs a company in liquidation whose assets 
are sufficient for the payment of its debts and liabilities and the 
costs of winding up (that is to say, companies which are solvent 
as regards their creditors), and enacts in such case that “all debts 
payable on a contingency, and all claims against the company, 
present or future, certain or contingent, ascertained or sounding 
only in damages, shall be admissible to proof against the company, 
a just estimate being made, so far as possible, of the value of 
such debts or claims as may be subject to any contingency or 
sound only in damages, or for some other reason do not bear 
a certain value.” 

By Section 207, “ in the winding up of any insolvent company 
registered in England or Ireland the same rules shall prevail and 
be observed with regard to the respective lights of secured and 
unsecured creditors and to debts provable and to the valuation 
of annuities and future and contingent liabilities as are in 
force for the time being under the law of bankruptcy in England 
or Ireland, as the case may be, with respect to the estates of 
persons adjudged bankrupt.” 

This section replaces Section 10 of The Judicature Act, 1875, 
which has been the subject of much judicial discussion It is 
now settled that the Bankruptcy Rules which are to be applied 
in the winding np of insolvent companies are only those which 
relate to (1) The respective rights of the secured find unsecured 
creditors, including the rights of secured ci’cditors inter se and 
unsecured creditors Mer se ^ ; (2) The debts and liabilities prov- 
able ; (13) The valuation of annuities and future and contingent 
liabilities ; and (4) Mutual credit and set-off.” The section does 
not import into the winding np of companies the Rules which 
relate to the avoidance of securities or pi’iorities,^ or allow the 
trustee to disclaim onerous property and contracts,^ nor does it 
deal wu’th reputed ownership " or fraudulent preferences, except 


^ lifi Whitaker, Whitaker r. Talmer, [IflOl] 1 (Jh. U, diBapprovinif Maggi, WinebouM 
V. 'WiuehouBe, [1882J 20 Ch. D. 645. 

2 Williams r. Hopkins, flftSl] 18 Ch. D. 370; Albion Street Co., [1878] 7 Ch. D. 547 ; 
Withenisea Brick Works, (.1881] 16 Ch. I). 337; Tadman r. d’Epineiiil, [1882] 20 Ch. D. 217; 
Mersej’' Steel and Iron Co. r, Ha-ylor, Beuzon & Co., [1884] 9 Q. B. D. 648, 9 Ajip. Ca. 434; 
Sovereign Life Assurance Co. v. Dodd, [1802] 2 Q. B. 573. ' 

2 Such as those of an execution creditor (Richards & Co., [1879] 11 Ch. D. 676 ; 
Withcrnsea Brick Works, [1881] 16 Ch. D. 337; Hille India Rubber Co., [1897] W. N. 20); 
or of a judgment creditor who has obtained a garnishee order mu (National United 
Investment Corporation, [1901] 1 Ch. 960); or the right of retainer possessed by an 
executor (Lee r. Nuttall, [1870] 12 Ch. D, 61). 

* Westbounie Grove Drapery Co., [1877] 6 Ch. D. 248. 

^ Gorringe v. Irwell Rubljer Works, [1887] 34 Ch. D. 128. 
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far as the Companies Consolidation Act, by Section 210, 
^pressly introduces them.^ Moi'eover, a contributory ■who has 
paid his calls is not postponed in respect of money owing to him 
the company as a partner would be in bankruptcy.- The Rule 
which prevents a fully secured creditor from presenting a petition 
in bankruptcy while retaining his security does not prevent a 
creditor in similar cases from presenting a petition for winding 
up the debtor company. ^ The main effect of the introduction of 
the Bankruptcy Rules in England and Ireland has been (1) To 
exclude from proof unliquidated damages for tort, and (2) To 
prevent a secured creditor from proving for the full amount of 
his debt and subsequently realising his security. 

For the purpose of determining which provisions ai-e to apply, 
Section 207, importing the Bankruptcy Rules, “ must bo treated 
as applicable to any company in licpiidation until it is shown that 
the assets are sufficient for payment of the debts in full.” That 
is to say, a company in liquidation will be deemed to be insolvent 
and subject to the Bankruptcy Rules until it is shown that it 
is solvent as regards its creditors. 

The debts provable in the winding up of an insolvent company 
are therefore governed by Section ih) of The Bankruptcy Act, 1914, 
which coLiiains the following pi'ovisions: — 

(1) Demands in the mituro of uTiIiqnidjited dainaj^es arising otherwise 

tlian by reason of a contract, promise, or bi’eaeh of trust shall 
not bo provable in bankruptcy. ^ 

(2) A person having notice of any act of bankruptcy available against 
the debtor sliall not j»rove under the order for any debt or liability 
contracted by the debtor subsequently to the date of his so having 
notice. 

(3) Save as aforesaid, all debls and lisihilities, })r(;s(jnt or future, certain 
or coTitingciil, to which the debtor is subject at the date of the 
receiving order, or to winch he may become subject before liis 
discharge, by reason of any obligation incurred before the date of 
the receiving order, shall be deemed to be debts provable in 
bankruptcy. 

(8) “Liability” shall, for the jairposea of this Act, include any com- 
pensation for work or labour done, any obligation or possibility of 
an obligation to pay money or mon(3y’s worth on the breach of any 
express or implied covenant, contract, agreement, or undertaking, 


^ Re Mftgffi, Wiuehouse v. Winohoiisc, [18H2J 20 Ch. I). 54ji; Withernsea Brick Works, 
[■1881J 16 Ch. D. y37. 

^ Re West of Eiif^land Bank, ex parte Brown, [18791 12 Ch. D. 823. 
s Moor p. Anglo-Ttalian Bank, [1879J 10 Ch. 1>. 681. 

* Milan Tramways Co., [1884] 25 Ch. D. 691. 

* Probably the equivalent ot this, in the case of a company, is the presentation of 
a petition or the giving notice of a resolution to wind up. 
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whether the breach does or does not occur, or is or is not likely to 
occur or capable of occurring before the discharge of the debtor, 
and, generally, it shall include auv express or implied engagement, 
agreement, or undertaking to pay or capable of resulting in the 
payment of money or money’s worth, whether the payment is as 
respects amount fixed or unlit|uidated, as respects time present or 
future, certain or dependent on any one contingenry or on two or 
more contingencies, as to mode of valuation capable of* being 
ascertained by fixed rules or as niattiir of opinion. 

Under the Act of 1848 it Avas bold that a creditor nii^ht prove 
in rcsjiect of an equitable deht,^ and undei* the Act of 1862, which 
was the same as the present Act, that an assignee can pi‘ove for the 
full amount, although ho bought it for less.- 

Future and (contingent debts being i-uxnable, a person holding 
shares as trustee for the company can prove in respect of his 
liability for future calls,^' and pei‘sons may pi'ove in respect of any 
riglit of indemnity against a future liability^**' or sureties may prove 
in tlio winding up of the principal dehtcu*, or of a co-surety, even 
before themiselves making payment of the delit.^ 

Under Section 30, Sub-section 4, of The Bankruptcy Act, 1914, 
tlie amount to be allowed in respect of a contingent debt is to be 
estimated; but if a contingent debt becomes ascertained during 
the Aviiiding up the whole amount is provable, as, before The 
Assurance Companies Act, 1909, in the case of a tire occurring 
damaging pro])erty insured by the eom})auy,^’ or the death of a 
person happening on which a sum of money is payable, ^ but 
any dividend already paid will not he disturbed. The Assux^ance 
Conqianies Act, 1909, however, contains express provisions for 
valuing the liability under policies, and these vary the general 
rule for Fii’c and Kniployers’ Biahility Policies; the measure of 
}>ro()f for claims which had not emerged at the time of the 
winding up is the proportion of the premium which has not 
expii'ed.^ 

Though unliquidated damages in toi-t cannot be jirovcd, if the 
claimant has a I'ight altei’iiatively in tort or in contract, as in the 
case of an action for damages against a public caiu’iei’ or against 


J Terrell i-. Hutton, []H(Wj 4 H. \i. C. 1091. 

'■'Humber Iron Works aijU Sliipbnildiujr Co., [1809] 8 Kq. 122. 

® Ex parle Oriental (Jominercinl Hunk, [ 1868] 3 Ch. 791. , 

^Ilnniy v. Fotherj?ill, 11889] 13 Ai)p. Ca. 351; Hus’liea’a (Minni, [1872] 13 Eep 623. 

® i?i" Paine, ex parfe Road, [1897] 1 Q. 11. 122, AA''olmershauKeii r. Gullick, [1893] 2 Ch, 614, 

® Miicfarlane's Claim, [1881] 17 Cli. D. 337; Groat Rntain Mutual Society, [1882] 
20 Ch. D. 351. 

’Hill 17. Bridges, [1881] 17 Ch. D. 342. 

"Law Car and Goueral Insiiranco Co, [1913] 2 Ch. 103. 
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bailees after determination of the bailment, he may elect to rest 
bis claim on the contract and prove in the winding up ^ ; but if he 
has made his election, and has sued in tort and failed, he cannot 
prove on the contract. ^ 

If “the damages in tort have been liquidated by agreement or 
by judgment obtained they may be proved ^ ; but in the latter case 
it seems only if the judgment is actually signed before the 
commencement of the winding up.'^ A creditor who had not 
obtained judgment until afttn* the commencement of a voluntary 
winding up, and whose claim to prove in the voluntary winding 
up consequently failed, has been allowed, upon the subsequent 
discovery of facts justifying a winding u}) order, to present a 
petition fpi* the compulsory winding up of the company, under 
which his debt could be proved.^ 

Debts which are baiTed by the Statute of Limitations at 
the date of the winding-up must not be paid,® but the 
winding-up order stops the running in the company’s favour 
of the Statute of Limitations, and debts which were not barred 
at the djite of the winding-up order may be proved* after 
the time when but for the order they w^oiild be barred.7 The 
winding-up order also stops the running of the })eriod after which 
a solicitor’s bill ceases to be taxable at the instance of the 
liquidator,” so that if less than twelve months had then elapsed 
the liquidator may obtain taxation at any time, Avhfither the 
liquidation is voluntary or compulsory.® And even where the 
twelve months liave expired before the commencement of the 
winding up it is still open to the liquidator to dispute the 
amount of a solicitor's bill, and in such case the Court will, under 
its inherent jurisdiction, j’efer the matter to the taxing master 
to decide upon the propriety of the charges, a coui-se which is 
sometimes called “ moderating ” the bill, and differs from taxation 
in that the costs of the reference to the taxing master are usually 


^Johnson r. Sinller, [178QJ Doug. 108; Parker r. Norton, [170.^] 6 T. J{. 6U5; Wnteon 
V. HolUday, [1882] 20 Ch. I). 780. 

^ ISx parte liauuj, re KrlwaftlK, [1M74*J L. R. 0 C'li. «7.S. 

^ Ex parte Mum ford, 15 Vos. 280. 

* Ex parte Newman, re Rrooke, [1870J 3 (’h. ]). 401; rx puiie Miiirhoad, [1876J 
2 Ch. D. 22; re Giles, ex parte Stone, [1889] (( Mor. 13.>. 

* Inecto, Limited, tu r<-, [1022] 38 T. L. R. 707. 

•Fleetwood & District Electric Light Syndicate, jlOlS] 1 Ch. 186. 

7 Joint Stock Discount Co.'s Claim, [1872] 7 Ch. 646; Wryghte’s Case, [1662] 
6 De G. & 8m. 244. 

^ Ex parte Qiiilter, [1861] 4 De G. & Sin. 183; re Marseilles Exteiibion Railway Co. 

ex parte EJi'ans, [1871] 11 Eq. 151 ; re Foss, Bilborough & Co., [1912] 2 Ch. 161. 

* Ex parte Evans, [1871] 11 Eq. 151 ; re Foss, Bilborough & Co., [1012] 2 Ch. 161. 







added to tlie amount for which proof is allowed, irrespective el 
whether or not one sixth of the bill is taxed off.' 

Where, foi' the purpose of arriving; at tlie corrcjct amount 
of a pi'oof, it is necessary to convert a claim fi'om foreign into'* 
English currency, the date to be tt^kbu is, in the case of damages 
for brea(’,h of conti’act, the date of the breach, ^ and in tl)e case 
of a debt, the date when it became due.*'* ’ 

The liability for calls in another company is a provable debt 
in the case of a contributoiy company,^ but the proof will not 
make the shares fully paid for the purpose of participating in 
surplus assets, unless the full amount is in fact paid.® 

Only one proof is admissible against a company, even though 
there be separate contracts creating or securing the "debt,® but 
if a debt is payable by two companies the creditor can prove 
against each, and i-eccive dividends from each until he has* received 
the w’hole principal and interest to the date of payment.'' 

The holder of a bill of exchange is entitled to pi*ove his debt 
in the bankruptcies or liquidations of all the prior parties to the 
bill, provided he do not receive in the whole more than twenty 
shillings in the pound.® But if before he prove he have received 
a part of his claim, or a dividend has been declared under another 
winding up or bankruptcy, he can only prove for the balance of 
the debt,^* and this is so also where the bill is given as a 
guarantee* and the principal debtor lias paid part of the debt.^*^ 
But this ^ule only applies in the case of negotiable instruments. 

Claims arising out of contracts which are ultra viren cannot 
be proved against the company nor the claims of solicitor 
or brokers in re.spect of servicea rendered in connection with 


' He Park, [IHSH] 41 Ch. D. 1120 , re Fosy, llilburuiigh A' Co., L1012J 2 Ch. 101; re Palace 
Restmiriints, [ lUl Aj 1 Ch. 492. 

2 British American Continental Bank, m re, GuM/.ieher and Penso’s Claini,. [1922j 
2 Ch. 67n. 

British Amurican Continental Bank, in ?r. Credit Genei'al Liegois’ Claim, [1022] 
2 Ch. 680. 

Jte Merciintilo Mutual Marine Ahsuruiice, [1884] 20 Ch. 1). 416; re Ballctt, ex parte 
National Insurance (’orporation, [1804] 1 Mans. 380. 

^ lie West Coast Gold Fields; ex parte Rowe, [lOoO] 1 (Jh. 1. 

® Re Onentiil Commercial Bank, [1872] 7 Ch. 09. 

‘Warrant Finance Co., [1870] 5 Ch. 86; re Ligoinel Spinning Co., [1900] 1 Ir. R. 324. 

^ Ex parte Taylor, re Houghton, [1867 J 26 L. J. Bank. 68; ex parte Wildman, [1886] 
1 Atk. 110; ex parte Cama, [1874] 9 Ch. 086. 

" Cooper V. Pepys, [1741] 1 Atk. 107, and cases cited in previous note. 

Ex parte Reader, [1818] Buck. 381. 

Great Noilh-West Railway r. Charlohoia, [1809] App. Ca. 114. 

‘J Howard v. Dollman, [1863] 1 H. & M. 433. 

'* Zuluota'B Claim, [1870] 6 Ch. 444. 
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iransaciions whicli were known by them to be ultra vires. No proof 
16aii be allowcMi for a i)ension earned in a business which is ultra 
isires, or for a pension which is paid voluntarily by the company.^ 
*Money bori’owed witlioiit authority, but used to pay debts 
propei'ly incurred, may be the subject of proof to the extent to 
which it was so used.^ 

A *debt founded on an illcfi^al consideration cannot be proved, 
nor a debt arising out of an illegal contract for tlie ])iirj)o.sc of 
trading with an alien enemy. ^ But the debt of an alien enemy 
incurred before the outbreak of war may bo entered, and after 
peace is established he will be entitled to claim.’ 

If a company has not become entitled to commence business, 
no claim can be established against it for goods supplied or 
otherwise.*’ 

A lessor, although not entitled to a dividend on his claim 
until something becomes payable to him, nor to have anything 
impounded to meet liis possible claim," may have his claim entered, 
and prevent the dissolution of the company or the distribution 
of its assets among contributories^ unless provision is made for 
the rent. If the liquidation continues, the proof must be renewed 
from time to time as the rent becomes due.^^ As to a lessor 
enforcing his claim by distress or re-entry see page 547, supra. 

The liquidation does not entitle the liquidator to disclaim 
a lease in the mannei* a trustee in bankruydey can do,^*^ nor is 
the term determined unless an express condition is con,l^ained in 
the lease to thal effect, in which case it oy)eratcs even though the 
company is solvent and the winding up is with a view to 
reconstruction.il If the liquidator is willing to make and the lessor 
to accept a surrender of the lease, it may j)i'oy)erly be made a term 

^ Birkbouk Permanent Benofit Buildmff Society, [ltU3j W. N. 57. 

- C6rk aiul yoii^btil Uuilwiiy Co., [iSOy] 4 Ch. 748; nml wic pH'je HHS, i»npra. 

^ Ex parte Dyster, [ISIS] 1 Menv. I.')"*; ex parte Bell, IISIH] 1 M. Sc S. 751; ex parte 
(/'bavasHe, L. J. Bank. 17. 

* Ex parte Schnmlin^, [181G] Buck 93. 

^ Ex parte Bousinakcr, [1H0I5] 13 Vcb. 71. An alien enemy ennnot Be liearrt in mipport 
of any proceodinjf in the winding' up. See re Wilson & Wilson, ex parte Mtiniin, L1915J 
84 L. J. K. B. 1893. 

« Otto KleetVical Co., ruWHtJ 2 Ch. 3W). 

" Westbourne Grove Drapery (Jo., [1877] 6 (li. D. 248; Hor^ey’.s Claim, [1^^*^] 5 Bq. .561 ; 
ex parte Lord Klphinstone, [1870] 10 Eq. 412. 

“Oppenheimer v, BntiHb and Foreign Bank, [1877] 6 Ch. D. 744; Lord ElpUinstone 
t>. Monkland Iron and Coal (Jo., [1886] 11 Apji. Ca. 332, where the order declared that the 
liqiiidatorB were bound to HOt iiHido the BiirpluH HSBCtH of the company, or bo much thereof 
a>s might be necessHry to make due provision for the liHlnlities to the landlord under the 
lease. 

^ Ee New Oriental Bank Coriiomtion. [1895] 1 Ch. 763. 

Westbonme Grove Drapery Co., [1877] 5 Ch. 1). 248. 

Horsey Estate, Limited, v. Steiger, [1899] 2 Q. B. 70; Fryer v. Ewart, [1902] A. C. 187. 
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of the bargain that the lessor shall be entitled to prove for the loss 
he sustains, which would be measured by the difference between 
the rent reserved by the lease and the rent he can obtain at the 
time of surrender.^ Without such a bargain the surrender will 
extinguish future claims ; but he cannot have both damages and 
rent, or rent and possession : therefore if the lease is not determined 
the lessor’s proof can only be for rent actually due.^ 

A liquidator is bound by a covenant not to assign without 
consent of the lessor, liis position differing from that of a trustee 
iji bankruptcy'^; but if the lessee company has a right to assign 
the lease with the consent of the lessoi*, subject to a provision 
that such consent shall not be uni*easonably withheld, the liquidator 
(^an insist upon consent being granted in a reconstruction where 
the purchasing company is a res{)onNible party, and if the consent 
is withheld may assign without consent.^ 

Where debts bear interest, such interest is provable, but in the 
case of an insolvent company only to the time of the winding up,^ 
whether the winding up be compulsory oi* voluntary. If it 
ultimately prove that there is a surplus, then the interest is ])ayabl© 
out of such sur])lus to the date of repayment. A dividend paid 
in respect of principal and interest is first to be attributed to the 
interest.'^ The interest may be payable on an im])lied contract 
evidenced by the course of dealing between the oom])any and the 
creditoi'.” * 

As to ^ debts not bearing interest by agreement, Rule 97 
declnres that on any debt or sum certain, payal)lo at a certain 
time or otherwise, whereon interest is not j'cserved or agreed for, 
and which is overdue at the time of the winding up, the creditor 
may prove for intei-est at not more than four pei- cent, to the date 
of the commencement of tlie winding up from the time when the 
debt was jiayable, if payable by virtue of a written instrument at 
a certain time, or, if payable otherwise, from the time when 
a demand in writing was made giving notice that interest would 
be claimed from the date of demand until payment, thus following 
3 & 4 Will. JV., Ch. 42. 


* Jifi Panther Lead Co., [1890] 1 Ch. 078. 

* ll>’ New Oriental Bank Corporati(«i, [ISO.'iJ I Ch 7n'.i. 

* Farrow’s Bank, Limited, [*^^21] 2 Ch. lOL 

* Ideal Film Renting Co. v. Nielson, [1921] 1 (Jh. 575. 

^Warrant Finance (’o.’s Case, re Hunilicr Iron Works and Shipbuilding Co., [1868] 
4 Ch. CW; Kbhw Vale Co., [1870] 6 Ch. 112, W. W. Duncan &, Co., [1005] 1 Ch. 307. 

« Thomas Salt & Co., [1008] 98 L. T. 688. 

' Warrant Finance Co. No. 2, [1870] 10 Eq. 11. 

" JRe W. W. Duncan 4 Co., [1005] 1 Ch. 307. 
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This, by implication, negatives any right to interest after the 
winding up has commenced, and appears to be a valid rule, which 
Rule 26 of 1862, giving interest on all debts from the date of the 
order to wind up, was not.^ 

V As regards the costs of litigation by or against the company 
'prior to the winding up, the rule was that a successful defendant 
could prove for his costs, whether the action were founded on 
tort or contract, if the verdict was obtained or judgment pronounced 
before the winding up,- but a successful plaintiff could only prove 
if judgment were signed or if the debt were one which could 
itself be proved/'^ But in re British Goldfields of West Africa* 
the Court of Appeal allow^ed persons who had applied to have 
their names removed from the Register on the ground of mis- 
representation, and whose claim, although never adjudicated upon 
by the Court, was admitted to be good, to prove for the costs 
incurred prior to the winding up. 

The Court can go behind and reopen a judgment obtained 
before the liquidation if there was no consideration or a bad 
considei'ation for the debt, particularly if the judgment was 
obtained by consent or by default.® It can equally examine the 
consideration for whicli a mortgage was given, and if not good 
can set the mortgage aside.® 

Although a liquidator has made a payment and taken a receipt 
purporting to be “ in full discharge of the claim,” the creditor 
will not be precluded from claiming and recovering apy further 
amount due {e.g. interest), unless there has been a bond fide 
compromise of a disputed claim.' A foreign creditor seeking to 
prove may be ordered to give security for costs. ^ 

Set-Ofi\ 

In the case of an insolvent company the Bankruptcy rule as 
to mutual credit and set-off applies. This is a wider right than 
that given by the Common Law rule of Set-Off, and under it 

* Hatflold I’ask ('o., [ISOHJ 2 N. R. 502; Heretordshire Banking Co., 4 Eq. 260; 

East of England Banking Co., [1860] 4 Ch. Ik 

* Ex parte Peacock, re IJuffleld, [1873] L. R. 8 Ch. 682; ex parte Bluck, [1887] 67 L. T. 410, 
ex parte Newman, re Bi'ouke, [1876] 3 Ch. D. ^4. 

® See cases in last preceding note, and Vint v, Hudspith, [1886] 30 Ch. D. 24. 

* [1809] 2 Ch. 7. 

Great North-West Railway v. Charlehois, [1809] App. Ca. 114 (a consent judgment 
obtained in respect of an n/fm rtret contract) ; ex parte Biitterflll, re Dingle, [1811] 
1 Rose 102 ; ex parte Prescott, [1840] 1 M. D. & D. 100 ; ex parte Kibble, re Onslow, [1879] 
10 Ch. D. 373 (judgment by default) ; ex parte Banner, re Blythe, [1881] 17 Ch. D. 480 
(a compromise); ex parte Lennox, [1880] 16 Q. B. D. 316 (a judgment by consent); 
re Deeriiurst, ex parte Seaton, [1891] 8 Mor. 07 (a gambling debt which had been assigned). 

* Ee Van Laun, ex parte Chatterton, [1907] 2 K. B. 23. 

7 Ee W. W. Duncan & Co., [1906] 1 Ch. 307. 

* Pretoria Pietersbiirg Railway Co., [1904] 2 Ch. 360. 



a claim for unliquidated damages for breach of contract can 
be set off against a debt.^ Indeed all claims provable in the 
winding up may be the subject of set-off, provided that there 
is mutuality ® ; so that damages for breaches of obligation arising 
out of a contract, such as fraudulent misrepresentation on a sale, 
may be set off, as well as damages for the actual breach of the 
contract*'*; nor does it make any difference that the claims 8<)ught 
to be set off are of a different nature, or that one is secured and 
the other unsecured.** But each claim must result in a liability 
to pay money ; a claim to the return of goods cannot be set off 
against a money debt.® 

There are conflicting views as to whether the sum at which 
a policy of insurance current at the time of the liquidation is 
valued for the purposes of proof can be set off by the holder of 
the policy against a debt due from him to the company.® 

There must be mutuality: that is to say, a joint debt cannot be 
set off against a several debt 7; so that even where a liquidator has 
proved against the separate estates of the two partners in a firm 
lie cannot set off these separate claims against the i*ight of the 
firm to receive a dividend on shares held by the firm^; money 
held for a specific purpose or on a trust cannot be set off against 
a debt,^ and money due to an executor as executor cannot be set 
off against money due from liim personally ; and a dela to the 
liquidator arising in the liquidation cannot be set off against a 
debt due,„ from the company before winding up.^^ A creditor 
holding security without a power of sale, exerciseable before the 
liquidation, cannot set off the surplus roiilised from the security 
against other debts due to liim^-; but if by consent of tlio company 
he gets a right to sell before the liquidation be can then retain 
the surplus against debts not the subject of the security.*'* So where 

' Mftrscy Steel and Iron Co. r. Naylor, Benzou & Co., [ISHIJ 1) App. Ca. 

® Booth r. HutchiiiHon, [1873] 16 Eq. 311, Mid-Kent Fruit Faotorj', [181)8] 1 Ch. 667; 
Palmer r. Day, [1896] 3 Q. B. 618. 

*Peat r. Jones, [1881] 7 Q. B. D. 147; iack «. Kipping, [1882] 9 Q. B. I). 113. 

* Ex parte Law, [1846] De Gex 378 ; ex parte Barnett, re Deveze, [1874] 9 Ch. 293 ; 
McKinnon r. Armstrong, [1877] 2 App. Ca. 531. 

“Kherle’s Hotels and Restaurant Co. v. Jonas, [1887] 18 Q. B. D. 469. 

• Vf. ex parte Price, [1876] 10 Cb. 04H; Paddy r. Clutton, [ 1020J 2 Cli. 654; and in re 
National Benefit Assurance Co., lB) 24J 2 Ch. 339 ; and see page 106, enpra, note *. 

'Ex parte Rosa. [1817] Buck 125; Staniforth ». Followes, [1814] 1 Marsh. 181; ex parte 
Towgood, [1805] 11 Ves. 617. ^ 

•Kent County Gas Company, [1913] 1 Ch. 02. 

^Ite Mid-Kent Fruit Factory, [1800] 1 Ch. 667; re Pollitt, ex parte Minor, [1803] 
1 Q. B. 466. 10 Bishop v. Church, [1748] 3 Atk. 601. 

"Ince Hall Rolling Mills Co. v. Douglas Forgo Co., [1882] 8 Q. B. D, 170; Alloway 
Steero, [1883] 10 Q. B. D. 22; Sankey Brook Coal Co. v. Marsh, [1871] L. U. 6 Ex. 186, 
explained in 0 Q. B. 060. 

‘“Young a. Bank of Bengal, [1836] 1 Moo. P. C. 160. 

‘“Astley V. Gurney, [18C0J 4 C. P. 714. 
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a Bccnred creditor has realised his security and has a balance 
in hand at the time of the liquidation he may set this balance 
off against an unsecured debt due to him from the company 

But the real right to a debt will be taken into account, and 
it will suffice if the debts are in equity in the same right-: e.g. 
where debentures are assigned to a trustee the debt of the cestui 
que trust can be set off against the debenture.*'* 

. Where the holder of fully paid shares in a company owed 
the companj^ a large sum of monc}’^ and died insolvent, after 
which date the company went into voluntary liquidation and 
made a return of capital to its shareholders, it was held that 
there Avas no set-off nor any i*ight to withhold payment of the 
return of capital to a greater extent than the dividend declaimed 
in the insolvent estate, for at the time of the insolvency there 
was no debt due fi'om the company.^ 

Friiiui facie^ if a debt be assigned, the assignee takes subject 
to all equities existing between the debtor and the creditor at 
the time of the assignment ; and, accordingly, upon proof being 
tendered by the assignee of a debt, the liquidator can set olf 
any claims he had against the assignoj* at the time of the assign- 
ment, but not those arising subsequently, unless such claims arise 
out of the same contract from which the debt assigned arose, 
and arc intimately connected with it.^ But if the company 
have invited persons to treat a debt as assignable free from 
equities — e.g. by declaring that a debejitui-e will b^ paid fo 
bearer or without regard to equities — it will be precluded from 
setting up .any right it may have against the original or any 
intermediate creditor,^* unless the assignee is merely a trustee for 
the assignor.'^ 

These rules as to Set-Off’ do not aj)ply to calls payable in the 
liquidation (see Section 105, Sub-section 2), and a contributory 
cannot set off' against such calls debts due from the company to 
him.^ He must pay his c.alls in full and then prove for his debt, 


1 He H. K. Thorne & Son, Lnnitea, [1014] W. N. anc. 

-Bailey r. Finch, [187‘Jl L. K. 7 Q. B. :14 ; lUiiloy r. JoluiBon, [187:i] L. K. 7 Ifix. 263. 

3 Brown ami Grejfory, Limited, [1904] 1 Ch. 027, 2 (Ui. ‘14S. 

* J{e Peruvian Railway t^onstructioii Co., [1910] 2 C^h. 442. 

* Government of Ne^^ foiiudland r. Newfoundland Railway Co., [1888] 13 App. Ca. U>9; 
Manf^les r. Dixon, [IHOH] 3 H. L. C. 702; Atlienu-um Life AfiiHurunce Society, [1809] 
3 De G. & J. 294; Fmancml Conioration’a Clivim, [1868] 3 Gh. 365. 

® Farmer v. Goy & Go., [1900] 2 Ch. M9; Hlukeloy Ordnance Co., [1808] 3 Gh. 1C4 , 
Goodwin V. Roborte, [1870] 1 App. Ca. 476; ex parfe Asiatic Banking Corporation, 
[1868] 3 Ch. 391. 

" Brown and Gregory, Limited, [lOO^t] 1 Ch. 527, 2 Ch. 188, 

*FjVon if Set-Off has been iileaded in litigation prior to the winding np, this will not 
suffice unless judgment has been obtained (Biram Maxim Lamp Co., [1903] 1 Ch. 70). 







and will receive dividends when declared,^ nor can this rule be 
varied even by special agreement,® and the same rule applies in a 
voluntary liquidation.*^ It follows that any arrangement by which 
a set-off of calls against a debt is effected just before liquidation 
is liable to be set aside as a fraudulent preference under Section 
210, though a similar case could not arise in bankruptcy.'^ Even 
where the directors had agreed that any })ayment made uifder a 
guarantee should be treated as a payment in advance of calls, the 
shareholder was not allowed to set off a payment made on the 
guarantee after liquidation against calls made by the liquidator.® 
But if the contributory is also bankrupt the two liabilities are set 
off upon a claim being made by the company in the bankruptcy 
of the contributory, and only the balance is provable.® It has 
generally been suy)posed that the last-mentioned rule is to be 
followed if the trustee in bankruptcy makes a claim in the 
liquidation, and this was held to be so under the Bankniptcy 
Act of 1849'^; but Section 88 of The Bankruptcy Act, 1883, and 
Section 31 of The Bankru])tcy Act, 1914, are differently worded, 
and appear to apply only to case.s wliere proof is made in the 
bankruptcy of the contributoiy and the matter I'cquires recon- 
sideration. But if an insolvent company is a creditor of and 
also a contributory liable for calks in another insolvent company, 
there is no Set-Off, and the former company is not entitled to 
dividends'^intil it has paid all calls made upon it.^ 

Bui the dividend it will be entitled to receive must not be 
ignored, and the method of arriving at whether a creditor who 
is also a debtor is to be paid anything is as follows: Ascertain 
the total assets of the company in liquidation, including the 
amount due from the creditor in question, and the total liabilities 
of the company, including the amount owing to the creditor, and 
fi’om Ihese find the dividend which could be paid assuming that 
both the claim and the liability of the creditor are taken at 
their face value. If the dividend on the creditor’s claim exceeds 
the amount duo from him lie will be paid this excess ; otherwise 

ninssell's ('awe, [18(10] 1 Ch. 628 (tho iiitrod notion of Uio llankruptoy RnlcB dooB not 
affect this case); Gill’s Case, [1879J 12 Ch. 1). 766, ex parte Urown, [1870] 12 Ch. U. 82H j 
Auriferous Proyierties No. 1, [1898] 1 Ch. 091. For the rule jf tho coiitnhutory is bunkrupt 
or is an insolvent company see htfra. 

Black & (Jo.’s Case, [1873] 8 Ch. 264. 

»Whitehouse & Co., [1878 ] 9 Ch. D. 606; Black & Co.'s Case' [1873] 8 Ch. 202. 

♦Kent's Case, [188SJ 39 Ch. D. 259; VVoshiutJrton Diamoml Mining- Co., [1893J 3 Ch. 06 

* Law Cur and General Insurance Corporation, [1912] 1 Ch. 405. 

^ Re Duckworth, [1807] 2 Ch. 570; Carralli ami Haggard’s Claim, [1809] 4 Ch. 174. 

" Ex parte Strong, [1870] 5 Ch. 402. 

•Auriferous Properties No. 1, [1898] 1 Ch. 001; Auriferous Properties No. 2, [1898] 
2 Ch. 428. 
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will receive nothing and the assets in hand will be distributed 
among the other creditors.^ So where two companies were in 
liquidation and each owed to the other a large sum of money, 
and it appeared that when the principle was applied that neither 
could receive a dividend without satisfying what was owing from 
- it to the other company, there would be no cash dividend payable 
in either case, the liquidator of each company was authorised to 
distribute the cash in hand among the other creditors without 
reserving anything to meet the claim of the debtor company 
which would only emerge if it paid in full what it owed.® 

A diiector or officer of the company against whom damages 
for misfeasance are recovered under Section 215 cannot set off 
against such damages any debt due from the company to him,'* 
nor can damages recovered from a promoter for misfeasance he 
set off by him against an amount due on a debenture of the 
company. The misfeasant cannot receive anything until he has 
paid, either actually or in account, all that is due from him.^ 

Secured Creditors, 

In the case of an insolvent company a secured creditor has 
four courses open to him (Bankruptcy Act, 1914, Schedule II., 
Rules 10 to 18) : — 

(1) He may assess the value of his security aud receive 
dividends on the balance. 

(2) Ho may realise his security and prove for the balance. 

(3) He may rely on his security and not prove at all. 

(4) He may surrender his security and prove for his whole debt. 

If the creditor adopt the first course the liquidator may 
redeem the security by paying to the creditor the amount at 
which it has been assessed, or may require the property comprised 
in the security to be sold or realised. The creditor may, by 
writing, require. the liquidator to elect which course he will pursue, 
and if the liquidator does not within six months signify in writing 
his election, he will no longer be entitled to exercise the power, 
and the liquidator’s* equity of redemption or other interest in the 
property will vest in the creditor. 

A creditor who has valued his security may, at his own cost, 
amend his valuation and proof on showing that the valuation and 

) Leeds and Hanley Theatres of Varieties, [1904] 2 Ch. 46, where the manner of 
working' out cross claiic^ which are nut set off is shown. 

< National Live Stock Company v. National General Insurance Company, [1017] 1. Ch. 628. 

> Carnage Co-operative Supply Association, [1884] 27 Ch. D. 322 j parte Pelly, [1882] 
21 Oh. D. 492 ; Flitcroft's Case, [1882] 21 Ch. D. 519. 
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proof were made hand fide on a mistaken estimate, or that tlm 
security has diminished or increased in value since its valuation. 
Jf he has meanwhile received a dividend in excess of that to 
which he is entitled on the new valuation, he must repay the 
excess; and if he has received too little he is entitled to the 
balance, but may not disturb any dividend already declared. 

If after bein^ valued the security is realised, the net amount 
realised will be treated as an amended valuation made by the 
creditor. 

The securities above referred to are securities over the property 
of the company, and do not include securities over the property 
of third parties, or guarantees given by directors or others.^ 

In the case of a company the secui‘ities are most usually 
debentures, but tbe rule applies to “any mortgage, charge, or 
lien,”- and may be such as is given directly hy contract, as 
a mortgage or morigage debenture ; or imj>liedly by contract, as 
a vendor’s lien for unpaid purchase money, a maritime lion,"^ a 
solicitor’s, banker’s, or broker’s lieir^; and in the case of a company 
imdudes a security obtained by execution or garnisliec order, tbe 
rule in bankruptcy avoiding executions where the sheriff has notice 
of bankruptcy within fourteen days not a])plying.‘» But an order 
appointing a ^'eceiver, who does not take j)OssesRion before the 
winding up, does not constitute a security A compaii)^ s iieri on 
the sliarcff in its capital held hy the debtor is a security which 
has to be brought into account in the bankruptcy or lifpiidation 
of tlie debtoi'.7 

As to a solicitor’s lien see page 3-11, supra. 

If a defendant pays money into coui*t witli a denial of liability 
01 ' to abide the event, or as a condition of obtaining leave to defend,® 
and becomes bankrupt, the plaintid' is a seemred creditor to the 
amount paid iii.'^ 

^ Bankruptcy Act, Iftli, Section 107, defluitmn of “secuml creditor”; ex parte West 
Ruling Union Banking Co., re Turner, [1883] 19 Ch. D. 105. .i 

- (’oinpare Bankruptcy Act, 1883, Section 108. 

“Australian Steam Navigation Co„ [1875] 20 Eq. 335; Rio Grande do Sul Steamship 
Co., [1877] 6 Ch. D. 282. 

* Brandao v. Harnett, [1846] 12 Cl. & F. 789; Jones v. Pop])orcoi ue, [1859] 1 Johns. 
430, 28 L. ,T. Oh. 168; ex parte Backworth, [1858] 27 L. J. Bank. 6; re Capital Fire 
Insurance Association, [1883] 24 Ch. D. 408. 

* Printing and Numerical Co., [1879] 8 ()h. D. 535, so far as not overruled by Witherneea 
Brick Works Co., [1881] 16 Ch. 11. 337, which establishes tbe hitter part of the above 
proposition. 

eOoshaw r. Lyndhurst Ship Co., [1897] 2 Ch. 151; re Lough Neagh Ship Co., [1896] 

1 If. R. 29 

' National Bank of Wales, [1899] 2 Ch. 029. 

® Jfe Ford, [1900] W. N. 124. 

* Tfjr fMirte Banner, re Keyworth, [1874] 0 Ch. 370; re Gordon, ex parte Navalchand, 
[1808] 4 Mans. 141. 
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he will receive nothing and the assets in Jiand will be distributed 
among the other creditors.^ So where two companies were in 
liquidation and each owed to the other a large sum of money, 
and it appeared that when the principle w^as applied that neither 
could receive a dividend without satisfying what was owing fiom 
it to the other company, there would be no cash dividend payable 
in either case, the liquidator of each company was authorised to 
distribute the cash in hand among the other creditors without 
reserving anything to meet the claim of the debtor company 
which would only emerge if it paid in full what it owed.® 

A director or officer of the company against whom damages 
for misfeasance are i*ecovered under Section 215 cannot set off 
against such damages any debt due from the company to him,^ 
nor can damages recovered from a promoter for misfeasance be 
set off by him against an amount due on a debenture of the 
company. The misfeasant cannot receive anything until he has 
paid, eithei* actually or in account, all that is due from him.^ 

Secured Creditors. 

In the case of an insolvent company a secured creditor has 
four courses open to him (Bankruptcy Act, 1914, Schedule II., 
Rules 10 to 18) : — 

(1) He may assess the value of his security a»d receive 
dividends on the balance. 

(2) He may realise his security and prove for the balance. 

(3) He may rely on his security and not prove at all. 

(4) He may sun*ender his security and prove for his whole debt. 

If the creditor adopt the first course the liquidator may 
redeem the security by paying to the creditor the amount at 
which it has been assessed, or may require the property comprised 
in the security to be sold or realised. The creditor may, by 
writing, require the liquidator to elect which course he will pui'sue, 
and if the liquidator does not within six months signify in writing 
his election, he will no longer be entitled to exercise the power, 
and the liquidator’s equity of redemption or other interest in the 
property will vest in the creditor. 

A ci'editor who has valued his security may, at his own cost, 
amend his valuation and proof on showing that the valuation and 

) LeedB and Hanley Theatres of Viineties, [1904] 2 Ch. 45, where the manner of 
working* out cross claiuii^ which are not set off is shown. 

3 National Live Stock Company v. National General Insurance Company, [1917] 1. Ch. 628. 

» Carriage Co-operative Supply Association, [1881] 27 C'h. D. 322 , tx parte Pelly, [1883] 
21 Gh. D. 492 , FlitcrofCs Case, [1882] 21 Ch. D. 619. 
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proof were made bond fide on a mistaken estimate, or that 
security has diminished or increased in value since its valuation^ 
If he has meanwhile received a dividend in excess of that to 
which he is entitled on the new valuation, he must repay the 
excess ; and if he has received too little he is entitled to the 
balance, but may not disturb any dividend already declared. 

If after being- valued the security is realised, tlie net amount 
realised will bo treated as an amended valuation made by tlie 
creditor. 

The securities above referred to are securities over the ])roperty 
of the company, and do not include securities over the property 
of third parties, or guarantees given by dii-ectors or others. * 

In the case of a company the securities are most usually 
debentni’cs, but the rule applies to any mortgage, charge, or 
lien,”- and may be such as is given directly h^^ contract, as 
a mortgage or mortgage debenture ; or impliedly by contract, as 
a vendor’s lien for unpaid purchase inoney, a maritime lien,'*^ a 
solicitor’s, banker’s, or broker’s lien*; and in the case of a company 
includes a security obtained by execution or garnishee order, the 
rule in bankruptcy avoiding executions where the sheriff has notice 
of bankruptcy within fourteen days not applying.^ But an order 
appointing a Receiver, who docs not take possession before the 
winding up, does not constitute a security.*’ A company’s lien on 
the sharoff in its capital Imld by the debtor is a security which 
has to bo brought into account in the bankruptcy or liquidation 
of the debtor. 7 

As to a solicitor’s lien see page 3-14, snpnf. 

If a defendant pays money into court with ;i denial of liability 
or to abide the event, or as a condition of obtaining leave to defend,® 
and becomes bankru})t, the plaintiff is a secured creditoi* to the 
amount paid in.** 


' Hankruptcy Act, lull. Section 107, definition of “Reciirecl creditor"; ex parte West 
RidiTiK- Union haiikiuj^ Co., re Turner, [ISSaJ 19 Ch, I). 105. 

2 Conipurc bankruptcy Act, 1883, Section 168.. 

^Australian Steam Navigation Co., [IS76J 20 E(i. 325; Rio Grande do Sul Steamship 
Co., ri«77j C Ch. D. 283. 

* Brandac) v. Barnett, [1840J 12 Cl. & F. 789; .lones o. Boppercorne, [1869] 1 Johns. 
430, 28 L. J. Cli. 168; ex parte Backworth, [1858] 27 L. J. Bank. 6; re Capital Fire 
Insurance Association, [1883] 2t Ch. D. 408. 

* Printing and Numerical Co., [1879] 8 Ch. D. 536, so far as not overruled by Withernsea 
Brick Works Co., [1881] 16 Ch. D. 337, whicli establishes the latter part of the above 
proposition. 

® Croshaw v. Lyndhurst Ship Co., [1897] 2 Cli. 154; re Lough '"Neagh Slnp Co., [1806] 
1 Ir. R. 29. 

7 National Bank of Wales, [1899] 2 Ch. 029. 

Ford, [lOOOj W. N. 121. 

* Ex parte Banner, re Keywoilh, [1874] 9 Ch. 379; re Gordon, ex parte Navalchaud, 
[1808] 4 Mans. 141. 
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A security can only be redeemed on payment of principal and 
interest to time of payment, and so a secured creditor may get 
interest out of bis security after the winding up,^ but if the security 
is insufficient he can only prove for interest after liquidation if 
the company is solvent (see page 655, supra). 

It must be borne in mind that in a com])ulsory liquidation if a 
secured creditor has voted at the first meeting of creditors in respect 
of his whole debt without valuing his security he is deemed to have 
surrendered his security, unless the Court is satisfied that the omission 
to value his security has arisen from inadvertence (Winding-Up Rule 
No. 135; see page 500, supra). In such a case the creditor has 
to come to the Court and satisfy it that the omission to value 
was due to inadvertence. But this is not enough, for his proof 
still remains stating that he has no security ; and under the 
Bankruptcy Acts it has been held that while siudi proof stands 
he cannot assert his security. He imist, therefoi’e, also ask leave 
to amend his proof, which can be allowed under Section 109 of 
The Bankruptcy Act, 1914. Before giving leave, however, the 
Court has first to be satisfied — (a) of tlie inadvertence”; (h) that 
the liquidator has not altered his position, relying oji the fact 
that the secuT*ity is not asserted ; and (c) that some good I’osult 
will follow : e.f/. that there really is a good security.'^ If the 
applicant fail on any of these points he will not be allowed to 
amend. Tn a voluntaiy liquidation such a vote does not invalidate 
the security, but the vote must not be counted (see l)age 559, s/rpra). 

Vroof of Debts. 

By Rule 102, which in terms a|)plies to any Avinding u]) 
(f.e. whether by the Court, Uiidei* Supervision, or Voluntary 
the licjuidator, unless otherwise ordered by the Court, may on 
his own account fix a certain day (not less than fourteen days 
from the d.ate of the notice) on or bcfoie which creditoj*s are to 
prove their debts or claims or be cwcluded from the benefit of 
any distribution made before such debts are ])roved. The notice is 
to be given by adveitisement in such nevvs])aper as the li(juidator 
thinks fit, and by Avritten notice in coin])ulsory liquidations to 
every creditor mentioned in the statement of afl’airs, and in any 
other winding up to the hist knowui address of each person Avho. 
to the knowledge of the liquidator, claims to be a creditor. This 


> WaiTant Kinance (3o. No. [1S70J 10 Eq. 11. 

^ As to wliat iH inadvertence seo re liurr, r-r parfe Clarke, 07 L. T. 292, 406. 

A mistake as to value will not siitface (r^ Piers, flSDs] 1 Q. 13. 027). 

^ IRe Safety Explosives, Limited, [10041 1 C’h. 220 (\ A.; tx parte Huddersfield 
Banking Co., [1892] 2 Ch. 417. 
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power was first given in the case of voluntary liquidations by the 
Rules of 1903 and is of great importance. 

In a compulsory winding up every creditor must prove his debt 
at his own cost by sending an affidavit to the Official Receiver or 
liquidator (Rules 88, 89, and 94). The affidavit must state 
whether the creditor has any security (Rules 90 to 92). 

In voluntary liquidations the liquidator accepts such evidence 
of debts as he thinks fit, and usually admits debts which he finds 
entered in the books of the company; but it is his duty to make 
inquiries if any doubt arises in his T)iind, and, if necessary, to 
call for j)roof of tlie debt. 

Any person failing to prove is not excluded generally, but only 
from participating in any distribution made before his debt is 
proved. He can therefore ])rove at any time before the dissolution 
of the company, and if any funds remain undistributed can 
obtain payment out of such funds. ^ It would seem, however, 
that a distribution among contributories could not, any more 
than a distribution among creditors, be disturbed to pay debts 
subsequently proved. The liquidator ought to send express notice 
to any creditor of wliose debt be has any knowledge.^ 

The liquidate]’ must examine, and in writing admit or reject, 
the proofs, or require further evidence. 

A creditor may witliin twenty-one days from fhe rejection, 
but in a compulsory li(|uidation not later witbout leave of the 
Court, ap^ioal against the rejection in whole or in part of his 
])roof (Rule 104). If, however, notice of intention to declare 
a dividend has be(‘n given, iiaming a date for the lodging of proofs, 
appccals subsequent to such notice must be within sev^en days of 
rejection of the proof, and tlie liquidator may then make provision 
for the debt ; otherwise he will ignore it in declaring the dividend 
(Rule 150 In a voluntary winding up there is no limit of 

time foi* apjilying to the Court to hav^e proof of a debt allowed. 

There is no ])i’ovisioii in the Act or Rules for Avithdi-awiiig 
or amending a proof once made, hut an amendment was allowed 
by the Court in a case of mistake,** and amendments of proofs 
have been fi’eely allowed in bankruptcy,^ where, however, Section 109 
of The Hankriiptcy Act, 1911, gives the Court power to amend 
any written process or proceeding under the Act, and it must 

* Compare Hicks c. Mny, [lb80] KJ Ch. D. 230, and Kit Hill Tunnel, [IbBlJ 16 Cli. I). 600. 

* Pulsford t?. Devenifth, [1903] 2 Ch. 025. 

•’The appeal is hy Mimnunis m chimihers (National Whole-Meal Bread &c. Co., [18^2] 

2 Cli. 457). It may bo allowed vMtU costs {re Smith, 1880) 17 y. 1*. D. 418). 

* Huddersfield Banking; Co., [1802 ] 2 Ch. 417. 

^ Kx parfe Bag;shaw, [1880] 13 Cb. D. 395; ex paric Schotichl, [1879] 12 Ch. D. 337, but 
leave was refused in Couldery r. Bartruin, [1882] 19 Ch. I). 394. 
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not be assumed that Bankruptcy Rules can be imported into a 
winding up ^ except to the extent provided by Section 207 (see 
page 549, supra). 

Where a creditor who has pi*oved subseqaently assigns his 
debt and then withdraws his proof the assignee will be entitled 
to file a proof in substitution.- 


U'lidue or Fraiidnlent Preference. 

The Bankruptcy Rule as to fraudulent preference is not 
introduced by Section 207 into the winding up of companies,*^ 
but the main provisions are a]3plied by Section 210, which is 
as folloAVR : — 

(1) Any conveyance, morfcjifago, delivery of goods, y)ayment, execution, or 
other act relating to property wliioh would, if made or done by or 
against an iinlividtial, be deoniod in liis bjiiikrn}>tcy a frandulent 
preference', slnUl, if made or done by or agsn’nst a compaii}'^, be 
deemed, in the event of its being wound nj), a fraudulent preference 
of its creditors, and bo iiiA'alid nccjmlingly. 

(2) For the purposes of this section the presentation of a petition for 
winding up in the case of a winding up by or subject to tbo 
supervision of the Court, and a resolution for winding up in the 
c.'iso of a A’^oluntary winding up, shall bo deemed to correspond with 
tiio act of bankruptcy in the case of an individual, ^ 

(3) Any conveyance or as8ij»nmcnt b}’^ a coini>any of all its property 
to trustees for the benefit of all its credittu’s shall' be void to 
all intents. 

There is a further provision regarding floating charges 
contained in Section 212 (see pages 5fl8 and 569, i7ifra). 

The section set out above must he interpreted in connection 
with tlie Law of Bankruptcy for the time being in foi-ce,"* and 
must, therefore, now be read with Section 44 of The Bankruptcy 
Act, 1914. Ill fact, to be void the matter or thing complained of 
must fall within both sections. 

The tests of an undue pi*eferenco under the Bankruptcy 
Act are — 

(a) That the dealing should he by a person unable to pay his 
debts as they become due. 

(u) '^rhat it should be in favour of a creditor or some person 
in trust for him. 

1 Pretoria Pietereberg Railway, flOCl] 2 Ch. at page 2(51. 

^ Jir Glolie Trust, Limited, [n»l(5j AV. UK). 

^ He Maggi, WiTiehonse v. AVinehouao, [1882] 20 Ch. D. 61o, AATitherusoa Brick Works, 
p88l] 10 Ch. I). .237. 

< Liverpool Guarantee Co., [1882] 40 1., T. 61, 30 W. R. 378. 
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(c) That it should be* with the view of giving such creditor 
a preference over the other ci’editors. 

(d) That the debtor should be adjudged bankrupt on a bank- 
ruptcy petition presented within three months after the 
date of the dealing, which should be read in case of a 
company as — That the company should be wound up 
on a petition presented or under a resolution passed 
within three months after tlie date of the dealing.^ 

The period of three months is measured in case of a compulsory 
oi’der from the presentation of tlie petition, even though there has 
been a previous voluntary winding up.^ Jf there is a voluntary 
winding up continued under supervision the date is the presenta- 
tion of the petition, so that dealings which during the voluntary 
winding up were invalid may be validated by a subsequent order 
for compulsory winding up or the continuance of the winding up 
under supervision. If no order is made by the Court the date 
is measui'ed from the passing of the extraordinary resolution or 
confirming of the special resolution for winding up. 

The cases in bankruptcy hefoi’e 1869 turned upon whether the 
dealing was (a) voluntary or (n) made in contemplation of bank- 
ruptcy ; but there is no essential difference, foi* unless the act is 
voluntary and in contemplation of insolvency it cannot have been 
with the view of preferring the creditor,^ who hut for the insolvency 
would obtain payment irrespective of the preference given him. 
The Conics, however, are now bound by and will look only to 
the wording of the Act.*^ 

The essence of a fraudulent preference is that it should be made 
“ with a view to giving such creditor a preference over tlie other 
creditors,” so that the motive or object is of the first imyiortance, 
and it must not be inferred that payment by a debtor who is 
insolvent to his own knowledge is fi*audnlent if lie is continuing to 
caiTy on business, and only pays in the ordinary course of business ® ; 
but if the payment is not in tlie oi-diiiary course it will be held to 
•be fraudulent.® Further, if the payment is made under pressure 
of the fear of legal proceedings, wliether civil or criminal, or 
with a view of repairing a wrong done {e.g. making good moneys 


* Jte Washiug-ton Diamond Co., 3 Ch. at pa^e 100. Section 210 refers to the 

(late of the act of bankruptcy, but under the present Uankruptcy Lavr the question 
J8 determined by the date of the petition, and not by the date of the act of bankruptcy 
on which the order is founded. ' 

* Russell Huntinpr Record Co., [1010] 2 Ch, 78, 

® See Sharp v. Jackson, [1890] App. Ca. 419. 

* Ex parte Griffith, re Wilcoxon, [1883] 23 (3h. D. 69. 

^Ee Clay & Sons, [1806] 3 Mans. 31. 

^Be Eaton A Co., [1897] 2 Q. B. 10. 
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misapplied), it will be protected, ^ and the same rule applies in the 
case of a trustee making good breaches of trust.^ The payment will 
also be unobjectionable if made in pursuance of a precedent contract 
or engagement,*"^ or even under the belief that there is a legal 
obligation to pay,^ or if the fund had been specially |ippropriated 
to the particular object,^ for in all these cases it will be observed 
the nfotive is not tliat of preferring the creditor. So an assign- 
ment of an interest in land made in pursuance of an earlier 
agreement is not a fraud n lent pi*eference,^’ but where a director 
was entitled under an earlier agreement to have a debenture issued 
for advances already made, and obtained the debenture shortly 
before the commencement of the winding ‘ up, Buckley, J., held 
the debenture void on the aiualogy of certain cases relating to 
bills of sale given by an insolvent trader.'' 

Again, if the object is not to prefer the creditor, but to benefit 
some other person (unless such other person is a surety or guarantor 
for the debt due to the creditor”), or to obtain some advantage 
for the debtor himself,^ or to repair an erroi*, as by giving a 
good security in place of a void one there will be no fraudulent 
])refereni;e. But, on the other hand, to make a payment because 
the debtor thinks the ci*editor’s case is one of hardshij) is essentially 
an undue ])reference.^^ 

The intention to prefei* the pai*ticular creditor must in fact 
be the “ substnntial, effectual, or dominant” view, but iL need not 
be the sole view in the debtor s mind 

In the same Aviiy, if the ci*editor brought jiressure to bear on 
the debtor to induce him to pay or give security, this pressure (if 


' Kr jiarte 'J’ftylor, vf' (ToUlhuiid, 11887] 18 Q. B, D. 29.’); New, Prance aiul Garmnl’s 
Trustee r. Himtiiig, [1897] 2 Q. B. 19, nffiniiO(i nuh nmn. Slmrp v. JackHoii, [1899] App. Ca. 419. 

* Jit‘ Lake, rx porfp D.Ner, [19(UJ 1 K. IJ. 710; Sliarp r. Jaekson, [1899] App. (’a. 419. 

^ Ex parte McKen/ie, Bent, [187.'lJ 42 L. J. Bank. 2r» ex parte Hod^'kin, re Softle.v, 
i;i87.'>] 20 Ki\. 749. 

♦BjIIm r. Smith, [ISO.")] 34 L. J. Q. B. 98; re Vautiri, ex parte SafTery, fl9(X)J 2 Q. B. 325. 

•Toocpy Millie, [1810] 2 B. & Ad. 6H.3 ; Vachor r. Cocks, [1817] IB. & Ad. 145. 

•He Davies, [1921] W, N. 259. 

Ee .lackson and Bassford, J^iimteil, ]B)99] 2 (Ui. 4(57; hut note that the Bankruptcy cases 
relied upon dciKMidcd upon the HHHi^nincnt hein^ an act of bankruptcy and tlio title of the 
trustee relatin^f hack to the date of such act, which has no analogy in a winding up. 

Re G. Stanley & Co., [1924] W. N. 2(50. This exception arises under an amendment of 
the Bankruptcy Law by Section 4t (1) of 'I’he Bankruptcy Act, 1914, iii conseipience of such 
decisions as re Mills, ex parte OtHciiil Receiver, ] 1888] 6 Mor. 5.5; re Stenotyjier, Limited, 
[1901] 1 Ch. 2’>0, 111 which a payment to a creditor with the intention of relieving a surety 
or guarantor were held not to be fniuiliileiit preferences. 

^ Re Arnott, ex parte Barnard, [1889] 6 Mor. 215. 

ifr ISieeddale, [1892] 2 Q. B. 21(5. Compare re N. Defries & Co., [1904] 1 Ch. 37. 
u Buckley's Case, [1899] 2 Ch. 725. 

Ex parte Hill, re Bird, [1883] 23 Ch. D. 095, re Fletcher, ex parte BulTolk, [1802] 
9 Mor. 8. 
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sufficient) will negative the idea that the debtor’s view was to give 
the creditor a preference,^ for the word “ preference ” involves the 
debtor having a free choice.^ The question is, however, always one 
of fact, to be detennine^ by all the circumstances of the case. 

Tt has been said that a director of a company cannot put 

pressure upon liis company so as to avoid the operation of these 
sec ti OTIS.*** 

'^I’he payment or security must be to a creditor with a view of 
preferring such creditor, and for this purj)ose the word “creditor” 
includes any person who would be entitled to prove in the 

bankruptcy or winding up: e.(j. a surety under a contingent 
Jiability.^ 

The whole effect of the Companies Acts must be taken into 
account. Thus, as there is no set-off in a winding up of calls 

against debts, it will be a fraudulent pi‘eference for directors to 

effect a set-off of theii* calls just before liquidation,^ although 
a similar case could not arise in bankruptcy. Hut where directors 
having guaranteed the company’s overdraft made calls, paid up the 
amount of their own shares, and used the sum received in paying 
off the bank which had (obtained judgment against them personally 
on their guaraTjteo, there was no fraudulent preference, for the 
payment was not to themselves, and the object of making it was 
not to prof Cl’ the bank,^» and directoi-s who ])u-y a debt guax'anteed 
by themselves are entitled to the full benefit of the security lield 
by the lender over the company’s assets." 

AVhen \liere is a fraudulent preference the dealing can only be 
set aside for the benefit of tlio genei’al body of creditors, and not 
for a single creditor or class of creditors, so that if the debenture 
holders take all the assets a preference will not he set aside for 
their benefit-.^ 

The directors who make payments by way of fraudulent 
prefeienee are jointly arid severally liable to re])ay the amount 
paid to the company, but it may be that u])on proof that the 
creditors preferred are able to repay the amount the directors’ 

' Uutclier V. stead, [18751 h. U. 7 H. I*. SMI, ex parte Topliani, re Wnlkor. [1873J 
H Ch. Till, e^pnrie Kevuri, re Crawford, [1H7‘1J 'J Ch. 752, Simtli r. Pilgrim, [J87flj 2 Ch. D. 127. 

- Siiarp V. JackBon, [18119] Apj). Ca. 427. 

■* Gas J<i}?l*t Iinprovemeiit Co. r. 'I’orrell, [1870] 10 Ktj. 108. 

* lilackpool Motor Car Co., [1901] 1 Cli. 77. 

* WaahinMtoii DianK’Tid Miunijj Co., [1892] 3 Cli. 95; Kent’s Case, [1888| 3 Ch. 259. 

® Poole’s Case, [1878] 9 Ch. D. 322. / 

7 Kx parte Gibbs, [18751 10 K(]. 312. 

» Williiiott r. London Celluloid Co., [1886] 31 Ch. D. 425, [lsS7J 31 Ch. U. 147.. 

^ Washington Diamond Minin^r c'o., [1893 1 3 Ch. 95 C. A. But note that this point was 
not argued, the persons who received the payment being' the two directors who made it, 
and it was therefore a matter ut indifference to them on what ground they wore ordered 
to pay. 



S88; THB CONDUCT OF THE LTQUIDXTION. 

liability will be reduced, for the loss to the company is only the 
sum it is unable to recover, together with the costs of recovering 
the balance. 

It having been found that in a number of cases debentures 
were issued in respect of past debts to directors or their friends 
after insolvency was known to exist, but w^ere supported by sufficient 
oonsideration to escape the effect of the above rules, it is enacted, 
by Section 212, that where a company is being wound up a floating 
charge^ on the undertaking or property of the company created 
within three months of the commencement of the winding up^ shall, 
unless it is proved that the compan 3 ^ immediately aftei* the creation 
of the charge was solvent,'^ be invalid, except to the amount of any 
cash paid to the company at the time of or subsecpiently to and 
in consideration for the charge, togetlier with interest on that 
amount at the rate of five per centum per annum. For instance, 
if a person had advanced a thousand pounds to a company 
without securit}'^, aiid then seeing the company in difficulties 
wished to obtain secui'ity, he could, apart from this section, have 
arranged that in consideration of an advance of a further 
hundred pounds he should receive debentures charged on all the 
company’s property for the whole eleven hundred pounds, and 
under the old law ifc might well be held that the charge was not 
given to prefer the creditor, but in consideration of the further 
loan. But under this section, if the company is wound' up within 
three months of the giving of the debentures, the charge will only 
be good for a hundred pounds and interest, unless the creditor 
shows that the company was solvent at the time of its creation. 
Bond fide creditors will require to be careful that they get their 
security “at the time of” making their advances, oi* they too 
may be cauglit by the section. The words “at the time of ” cannot 
be read to mean “ at the moment of,” but the question will 
depend on the circumstances of each case. AVhere on 2r)th November 
a director agreed to advance £1000 against a debenture, and upon 


> As to float) ritf charg-es see pap^e 228, tuftra. 

2 Whore a company in voluntary winding up ih ordered to l)e wound up by the Court 
the conimenceinont of the wimhu^ up is the date of the ]>reseniation of the petition 
(Taurine Cf>., [ 188tJ 25 Ch'. D. 118). Thus a compulsory order may validate clelTentures 
which were void in the voluntary winding up. 

* Insolvency includes “not merely henijf behind the world if an account were taken, 
but insolvency to the extent of being unable to pay just debts in the ordinary course of 
trade and business" {pfr Willos, .T., Saildlers Co., [1803] 10 H. L. C. at page 426), Lord 
McLaren says “a man may be said to be iiisotveut when upon an exact balance of his 
capital " (i.c. assets) “ and liabilities, it appears that he has not enough in the world to 
meet all the claims that might be made against him by his creditors. There is another 
meaning, viz. where the debtor is unable to meet his cun-ent liabilities" (McLay v, McQueen, 
36 Sc. L. R. 572, 1 Fraser 801). Comparo the definition in The Sale of Goods Act, 1808, 
Section 62, Sub-section 3, and see re Muggeridge, [1800] 20 T<. J. Ch. 288 ; Riddlecombe r. Rond, 
[1836] 4 A. & E. 332. No account should lie taken of the share ca])ital of the company. 
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it'being resolved that a debenture be executed at the next board 
meeting advanced £350, and on .2nd December a further £350f 
and received his debenture on 6th December, paying over the 
balance of £300, it was held that his security was good for the 
whole £1000.^ Very little delay will, however, imperil the 
security. 

Where diiectors liad guai*anteed the company’s overdraft and, 
being pressed for payment, paid the amount to the company, who 
paid the bank and agi'eed to issue debentuies to the directors, the 
transaction was held to fall within the section, and, the company 
having gone into liquidation, the agreement to issue debentures 
was held to be invalid.^ Where debentures were issued to a bank 
to secure an existing loan account and a ciiiTcnt account and the 
company went into liquidation within three mordlis, there being 
then nothing due on the current account, the chai’ge was held 
to be invalid as regards the loan account, although in the mean- 
time various advances had been made and 3*epaid on the current 
accoii nt.’^ 

The Deeds of Arrangement Act, 1914, does not govern comj)anies, 
and an assignment by a company for tlie benefit of creditors 
does not recpiire registration,^ although it may be void under 
Sub-section (3) of Section 210, cited on page 571, supra. 

CONTKIolITOKlKS AKI> CaLKS. 

Settling List of Conlribuforit'S. 

For the purpose of ascertaining the persons who are liable 
to contribute in the way of paying calls and those who are entitled 
to participate in the surplus assets the liquidator must settle the 
list of contributories. 

124. 'rhe term “contributory’' nieanu every person liable to contribute 
to the aasets of a company in the event of its being wound up, and, 
in all proceedings for determining and in all proceedings prior to the 
final determination of tlie persons who are to be doomed contributories, 
includes any person alleged to bo a contributory.'* 

The licjuidator,^* whether in a voluntary or compulsory winding^ 
up, has power to settle the list of contributories ; but in a 
compulsory winding up he cannot j*ectify the Register without the 

^ Columbiiin Fireproofing Co., [IttlO] 2 Ch. 120. 

’Orleans Motor Co., [1911] 2 (;h. 41. / 

* Christj" V. Hay man, Chnsty & Lilly, Limited, [1917J 1 Ch. 

^Delaney t. Merry, [1901] 1 K. U. 630; re Riley’s, Limited, [1903] 3 ('h. 690. 

^ As to the liability to contribute see Section 123 set out at pages 21 and. 22, itupra. 

* After the windmg-up order is made the Official Receiver may proceed to settle the 
Iwt before the question whether he is to be liquidator is settled or not (English Bank of 
the River Plate, [1802] 1 Ch. 301). 
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Special leave of the Court (see page 510, supra). He must put upon 
tbe list every person who is a member at the time of the liquida- 
tion, and if a “ 13 ” list is prepared (see below) all who have been 
members witlnn one year before the commencement of the liquidation. 
Under Sections 1*26 and 127 the executors or administrators of 

deceased member, or the trustee of a bankrupt member,^ must 
be put 071 the list in their repi'esentative capacity. The heirs and 
deyisees may also be added if necessary ( Section 126). 

The Court can lectify the llegister, either on the occasion of 
the original settlement of the list of contributories or subsequently 
(e.g, upon a transfer of sliai-es being made with the sanction of the 
Court 2), and if a member’s name should have but has not been 
removed before the li(]uidatioTi may dii-ect that it shall be excluded 
from tJie list of contributories (Sections ^12 and 163). 

As the power of the licjuidator to make calls is on “ the 
conti'ibutories for the time being setiled on the list of contributories,” 
it is essential to settle this list before any call is made. 

Tlie manner of settling tlio list in a compulsoiy winding up 
is prescribed by Rules 77 to 82 (see i)age 573, infra). 

Tn a voluiitaiy li(|uidation the same pi’oc(*dure may be followed 
with advantage, but it is not essential to give notice to i)ei*sons 
to be settled on the list.'^ 

If it is shown that existing members ai‘e unable to satisfy 
the conf ributions required, the list will be divided* into two 
portions, the “A” List and the “B” List, whhdi between them 
must contain the names of all the contributm-ies, who aj*e defined 
by Section 124, fi*om which and Section 123 it will be seen that 
all present members and all ])ast imunbers who have not ceased 
to be members foi* more tliaii a year are conti’ibufories. The names 
of past mend)ei\s who are subject to the contingent liability are jdaced 
in the “ B ” List ; the names of ])i’esent ineiubers in the ** A ” List. 

The list of contributo]-ies settled by the li(juidator in a com])ulsory 
winding up, if not appealed against within twenty-one days, is 
conclusive that the pei’sons named thei’eiii are contributories, but 
the Court may extend the time for appealing (Rule 81). The list 
in a voluntary winding up is only prinia facie evidence of the liability 
of the persons named (8e(dion 186 (vi.)), and any person named 
may, when proceedings are taken against him for calls, show that 
he was not properly included in the list. 

It does not follow because a person’s name is placed uj)on the list 
of contributo]*ies that he is therefore liable to pay calls. It will often 

I As to the 'IVuMtee m BaTiki’U])tcy’8 rijfht to diKcluun see paj^e gupra. 

* Onward lJuildiiiK’ Boc-iety, [J801] 2 Q. li. 463. 

* Nation’s Case, [1866] 3 Eq. 77. 

♦Brighton Arcade (^o. v. Dowling, [1868] L. R. 3 C, P. 175, 187. 
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happen that the fact of his being on that list will entitle him to 
receire dividends. Kvery person on the Register of Members at the 
time a company goes into liquidation h 2 )rLmd facie a “ contributory,” 
whether his shares are fully paid or not, for the word is used in the 
Acts in respect of distributions of assets and adjustments of rights 
as well as in connection with calls.i Where the shares are fully paid 
the holders of such shares are of course exeiript from fui'then calls 
in respect of tliem. 

In the case of a Com])any Limited by Guarantee a member could 
formerly only be put upon tlie list in respect of the amount of his 
guarantee-; but it seems tliat now, under Section 12^1, Sub-section 3, 
the amount for which he is liable in respect of capital is also 
a “contribution.” If other sums are due from a member they must 
be recovered by an action in the oi*dinai*y course.'^ 

The liquidator cannot insist on placing a holder of fully paid 
shares on the list of contributories against his will : e.g. with 
a view to taking proceedings against him unde]’ Section Idh.'* 

It is the duty of the liquidator in a voluntary Injuidation to 
rectify and in a compulsory winding n}) to ])rocuro the I’ectification 
of the Register by ])lacing or asking the Court to place upon it 
the names of ])ei‘sons wIjo have agj*eed to take shares and to become 
Tuembers, but have never been placed upon the Register, or who 
having previously had thenr names upon the Register have after- 
wards had them improperly removed, either by an iju’oguhu i .lusfer 
of the shares to some other person, oi* by an invalid forfeiture or 
surrender df the sliares. If the liquidator in a voluntary winding up 
believes a pei’son to he liable as a contributory, lie should j)lace 
his name on the list (under Section 18() (v.) ), and leave him 
to take proceedings in order to coirect the error if there Ikj any ^ ; 
but in a projior case the liquidate]* may take out a summons 
to liave it determined wliether any class of pei’sons ought to be 
included in the list of contributories. Sucli a question should not, 
however, be included in a summons asking other relief.^ 

When a company has gone into liquidation it is too late 
for a memboi* to get his name removed oji tlie gi*ound that he was 
induced to take sha]*es by fraudulent misreiu’esentation. Unless 
his action was commenced before the winding up, he will^ remain 
liable ujion his shares." 

* Anj^lesea (’olhcry (*(;., [186(Jj 1 (’li. r>5u. 

* Lioii Jiisurarice C’o. r. Tucker, L1HS4] 12 Q. B. D. 170. ' 

’Baird’s Case, [J809J 2 Ch. 6U3; Marlborough (Jlub Co., [1868] T) Eq, 305; Hodge’s 
Distdlery Co., [1871] G Ch. 51. * Marlborough Club Co., [JfiCH] 6 Eq. 36o. 

® He Cornwall Brick Co., [ 1893] W. N. 9. 

‘ Se E. J. Wregg, [1897] 1 Ch. 801. 

" Tenneut v. Glasgow Bank, [1870] 4 App. Ca. G15; and see pages Ik) nnd 141, 
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A person who has transferred his shares to an infant, or who 
hasj by false representations, procured an irresponsible person to be 
accepted in his place, or a member who has procured a fraudulent 
or collusive forfeiture or surrender of his shares, or a forfeiture 
or surrender which is not within the powers of the directors to 
be made, will be restored to the Register and held liable.^ But 
a purchaser who lias procured the transfer to be made to a person 
of small means as trustee for him," or even to an infant,** cannot 
be put on the list of contributories, for there is no privity between 
him and the company. 

The holders of shares forfeited more than a year before the 
commencement of the winding up cannot be placed on the list 
of contributories, even if they remain liable for calls made before 
the forfeiture,^ nor can the company** or the liquidator® under 
the common form of Articles annul the foid'eiture without the 
consent of the member so as to make liim a contributory ; but 
if the forfeiture was within a year of the winding up he may be 
placed on the “ B ” List.7 An irregular forfeiture or surrender 
of shares, however, does ru)t become valid by lapse of time.^ 

In the case of transfers, if a transfer has not been completed 
i-egistration tlie transferor remains a member and must be 
put on the “ A ” List of Contributories. If the transfer has been 
completed by registi*ation less than a yetir before the commence- 
ment of the winding up, the transferor should be put o*n the “B” 
List, even if the shares have in the meantime been forfeited.® 
Where shai’es ai’e fully paid there is no occasion to put past 
members on the “ B ” List, for only the liability of the holders 
is affected thereby. 

The liability of the “B” contributories (past members) is 
limited (a) to the amount remaining unpaid on the shares they 
previously held, after exhausting all means of obtaining payment 
from the present holdej’s ; and (») to the amount required to pay 
the debts contracted while they were members, after taking credit 
against such debts for the amounts paid out of the assets and 
calls on ])resent members, the unsecured debts of whatever date 


^ See puges H9 and 200, tiipra. 

’ King’s Case, [1071] 0 Cli. 190. See pages 200 to 208, tupra. 

• Massey and Griffin's Case, [1907] 1 Ch. 682 ; and see page 89, nupra. 

• Needham's Case, [1807] 4 Eq. 135 ; Ladies’ Dress Association r. Piilbrook, [19(X)J 2 Q. B. 376. 
‘ Re Exchange Trust, [1003] 1 Ch. 711. 

« Dawes’s (-ase, [1868] 6 Eq. 232, 

7 Creyke’s Case, [1870] 6 Ch. 03. 

• Esparto Trading Co., [1870] 12 Ch. D. 191 ; Buttomley's Case, [1881] 16 Ch. D. 681 ; 
Bellerhy v. Rowland and Harwood’s Steamship Co., [1902] 2 Ch. 14. 

• Badger and Neill’s Case, [1869] 4 Ch. 266. 
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ranking equally against such assets and calls.^ There is no Irak 
that either set of contrihutions is to be applied rather to one 
set of debts than the other.^ 

Neither the Act nor the Rules prescribe the manner of settling 
the list of contributories in a voluntary winding up, and the 
liquidator can follow his discretion ; but in a compulsory liquidation 
the Rules are precise (Rules 77 to 82), and detailed foims are 
given for use (Forms 42 to 49). A provisional list is pi'epared 
by the liquidator ^ (Form 42), containing the name and address 
of each contributory and tlie number of shares or interest in i*espect 
of which he is entered in the list. Tn the case of a deceased or 
bankrupt member of the company his representatives are entered 
in the list, but are to be distinguished as being placed there only 
in a representative ca])acity (Rule 77). Their liability will only 
be to contribute so far as the estate of the deceased or bankrupt 
member will allow. The heirs and devisees mfiy be but need 
not be entered (Section 126). If default is made by the personal 
representatives or trustee in bankruptcy in paying, the liquidator 
may take proceedings for administering tlio estate or prove in the 
bankruptcy (Sections 126 and 127). 

The liquidator must then fix a time and plaee for settling the 
list, and give notice to the ])ersons included of sueli time and 
place and of tlie manner in whicli they are included (Rules 77 
and 78). After hearing any objections that may be urged the 
liquidator^ settles the list, acting of coui'se judicially, and must 
give notice to all persons settled upon it of the fact and the manner 
in which they are included, also notifying that if any desire to 
appeal to the Court they must do so hy summons wdthin twenty- 
one days from the date of service of the notice (Rules 79 and 80, 
Forms 45 and 46). The Rules .and Forms do not distinguish 
between those who are present members placed on the “ A ” List 
and those who are past members still continocntly liable (see 
j)revious page) placed on the “ B List. The latter is only settled 
if it ap])ear to the Court that the existing members are unable 
to satisfy the contributions required.^ 

An appeal can be made to the Court against the liquidator’s 
decision, either including or excluding any person, but without 
the special leave of the Court the application must be made within 
twenty-one days after service on the applicant of notice that the 


' Brett’s Case and Moitjs’s Case, [1873J 8 Ch. 800, 

“ Weljb r. Whifflii, [1871 J L. R. 5 U. L. 711. 

* The OfflcJal Receiver, as Provisional Liquidator, can settle the list (Knsfhsh Bonk of 
the River Plate, [18021 1 Ch. .301). 

* McEwen's Case, [1871] G Ch. 682 ; Helbert r. Banner, [1871] L. R. 6 H. L. 28. 
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list has been settled^ (Rule 81). If no such application is made 
within the time allowed the persons placed on the list will not 
be able to e8ca})e the liability for calls, for by Section 166 calls are 
to be made upon and payment may be ordered by ‘‘the contribu- 
tories for the time being settled on the list,” and by Section 168 
any order made on a contributory is conclusive evidence that the 
moneys ore due. 

■ The liquidator may vary or add to the list of contributories, 
following the same procedure as in the case of the original settlement 
of the list. Thus, if lie discover that additional persons have agreed 
to take shares, he may j)i'e})are and make out a «snj>])lemental list 
(Rule 82 and Form 47). 

In the c.ase of unregistei-ed companies and associations being 
wound up under Fart VI 11. of the Act the list of contributories will 
be determined by the liability to contribute to the payTuent of any 
debt or liability of tlie com])any, or for the adjustimmt of the 
rights of members, or ihe costs of winding up (see Section 269), 
but only persons who are liable to contribute (ts meiiihers must be 
included ; j)ersons wlio ai-e merely debtor s must not be included,- 
nor must past members*^ unless a transfer has been made for an 
improper purqrose,'^ for there is no provision in the Act as to such 
members of unregistered companies, except in the Stannaries, where 
past members are liable uidess they ceased to be ineTnlnp’s for two 
years either* before the mine ceased to be woj*ked or before the 
winding up (Section 269). , 

The per’sonal repr-esentati ves and trMrsfees in bankru])tcy of 
members of an uiiregistei’cd com[)any a]*e in the sanre ])ositio 7 i 
as in the case of a registered comparry. 

(’n/Zx in n Llijnl datum. 

When a company is oi-dered to be wound u]) the powers of 
the directoi’s to make calls cea.se, the licjuidator alone being able 
to do so ; and tire (\)urt cannot enable tlie receiver in a debenture 
holder’s action, or any other person, to make calls.” 

When the list of contributories is prejrared the li(|uidator 
(having, if the winding up is by the Oourt, first obtained the 
sanction of the (A)urt oj*, if the liquidation is in Jhrgland, of the 
committee of inspection)® must make such calls upon the persons 

1 The Otliciul Kecener raniiot be iimao T’erHoiiully luiljle for the costs of nu appeal 
agninst his riecisum in Hctthiipr tlie list (Knle HI |2l). 

® Leo timl Moor’s Cuso, [IHfiHj 5 Eip 308, Hritish Niition Life Assurnuce Assocmtioii, 
[1878] 8 ('h. D. 708. ^ Ex parfe Liltlcilale, [1871] S) Ch. 257. 

♦Moore and l)e La Toire’s Case, ] 1871J 18 Kij. (KU. 

■'•Fowler v. Brond’s Patent Night J.iglitb Co., [1803] 1 ('h. 72-i. 

« Tf the coininittee of ins]u;ction improperly refuse to sniiction a call the Court wvll 
override their decision and give the necessnry SHiiction {re Norrh Kubteru Insurance Co., 
[1015] W. N. 210, 85 L. J. Ch. 75 Ij. 
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for the time hein^ settled on the list of contributories, whose 
shares are not fully paid, as he deems necessary for paying the 
costs of the winding up and the debts of the company. ^ He may 
make calls in the aggregate exceeding the amount required if he 
has reason to think that the contributories will not all pay up in 
full (Section 166 and Section 186 (v.)), or he may enforce a call 
previously made by the directors,- but the simpler course is to 
make a new call, unless interest has accrued in respect of calls 
made before the licpiidation. 

The liquidatoT* should make calls in respect of any shares 
supposed to be fully ])aid, but which are not in fact ju’operly 
protected (such as shares issued at a discount and shares for which 
the cornj)any has not re(;cived valuable considei’aiion).*^ If he does 
not make such calls he is not in a position to enforce j)ayment 
against the contributories, although he may obtain a declaration 
of theii- liability to pay what may be called, and subsequently 

when the call is made he Avill be able by fresh proceedings to 
enforce it.* 

The liability to contribute in a winding up is a liability 

created by Statute (Section 125), and takes the place of the 

liability which ])rcviously existed under the Articles of Association 
to pay calls when made by the diivcdors.^ Accordingly the 

liability cauTiot be affected or controlled by the Artif?les or by 
contract witli the company,^ no)’ do the provisions of the Articles 
as to interest on calls ap]>ly to those made in the liquidation.^ 
Moreover, the Statute of Limilalions runs fi'om the time the 
liqiiidatoi* makes the call, and oven when a call made by the 
directors is Statute-baiTod the liquidator can enforce a call made 
by himself. 

The amount called is “a debt (in England and Ireland of the 
nature of a specialty) accruing due fi’om him at the time when 
his liability commenced,^ but payalde at ibc times when calls are 
made” by the liquidatoi- (Section 125), and in the bank?-uptcy of a 

' Even if the debts are dihputed ((JontrHct C’oriiorntioii, 2 Cli. 05). 

2 Stone V. City and County Hank, LIH78J .*) (’. P. D. 282 , Westmoi eland Slate Co. r, Fieldeti, 
[1891] 3 Cli. 15. 

>Welton r. Saffery, [1807J App. On. 209; Weymouth and Channel Islands Steam Packet 
Co., [JHOIJ 1 Ch. 6G. 

*J^e E. J. Wragg, [1H971 1 Ch. 802. 

'• Burgesh’s (hise, [IflSOj 15 Ch. 1). .507. 

* Newton t\ Anglo- Australian Juvestrnent Co., [ 1H95J App. Ca. 2tt. 

"Welsh Flannel (\)., [1875] 20 Eq. 300. 

* H'hat IS when the contributory first c<intracte«l t.f) hecoine a nicnihcr (rx parte ('anwell, 
[1800] 4 De G. J. & S. 630 ; Williams r. Harding, [IhOOj L. R. 1 H J., 29; parte Hatcher, 
[1879] 12 Uh. D. 281). 
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contributory the liquidator may prove against his estate “the 
estimated value of his liability to future calls as well as calls 
already made” (Section 127, Sub-section 2). 

From this it follows that if a company is indebted to one of its 
members, and before the winding up the member assigns the debt 
to a stranger, the company can only set ofF against the debt calls 
made pi-eviously to notice of the assignment,^ but if the winding up 
precedes the notice of assignment the company can, by vii'tue of 

this section, set ofF calls made subsequently.- If the call fixes 

a day certain for payment, and states that interest will be payable 
in default of payment, the case is governed by 8 & 4 Will. IV., 
Ch. 42, and interest must be paid from the day named. ^ 

In making calls, the licpiidator is not bound by any agreement 
which may have been made between the members and the 
company, and he may call up the amount unpaid with greater 
rapidity than the prospectus and Arti(‘les would have allowed 
the directors, to do.^ 

The call will be made by a declaration under the hand of the 
liquidator, which in a voluntary winding up he should enter in the 
minute book of his ])rocce(lings, but in a winding up by the Court 
he must file with the Registrai* (Rule Sf)). lie must then give 
notice to the persons liable to pay. 

In a comi>ulsory winding up Rule 88 gives the liquidator in 
England the power of making cjills conferred on the Court by 

Section 1()6, but requii’es him to summon a meeting of the 

committee of inspection to sanction the call. If there is no 
committee of inspection the leave of the Court to make a call 
must be obtained (Rule 88 [5]). 

As has been already seen, the liquidator has powder to prove in 
the bankruptcy of a contribiitoiy for calls made or the estimated 
value of future calls ; and in a compulsory winding up with 
the sanction of the committee of ins))cction or of the Court, or 
in a voluntary winding up with the sanction of an extraordinary 
resolution, he has power to compromise claims of the company upon 
contributories. 

Calls may be made, after all the debts liave been paid, for 
the purj)()se of adjiisHng the rights of the contributories among 
thems(‘lves, and for tliis juu’pose holders of fully paid shares 
must be deemed to be contributories.^ Thus, if, after the debts 

* Christie r. Taunton & Co,, [1S03J 2 Ch. 175. 

*ClnTia Steainahip Co., [ISOOJ 7 K<i. 2K). 

5 BaiTow’s Case, [18l58j 3 Ch. 784; parte Lmtott, fl867j 4 K(p 184. 

♦Cordova Union Cold Co., 2 Ch. 580. 

s lie McMahon, F^ullcr r. McMahon, [IIMW] 1 Ch. 173. 

6 Anglesea t\)llierv Co., [1800] 1 Ch. 665; ex parte Maude, [1871] C Ch. 51. 
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are paid and the assets are exhausted, some members have paid up 
twenty pounds per share and othei*s only ten pounds, a call must 
be made upon the latter to i-aise such a sum as will, when returned 
to the members of the former class, make the amounts paid up 
equah^ In a voluntary liquidation directors (if any) may enforce 
the calls by forfeiture or sale of the shares, and if there are 
no dii'Cctors the company may meet and elect directors for* that 
purj)ose.‘'^ 

Whether in a voluntary or compulsory windinp^ up, the usual 
and proper method of enforcinj^ calls is by ()])tainin^ an oi-der known 
as a “Balance Order.” In a compulsory Avinding up the Court has 
power, under Section 166, to make an order on any contributory 
to pay tlie amount of calls made in such winding up, and by 
Section 193 the liquidator in a Auduntary winding up may apply 
to the Court to exercise, as respects the enforcing of calls, any 
})o\ver which the Court might enforce if tlie company Avas being 
Avound up by the Court. This is nsnally done by a summons,*** 
in which all tlie conti’ibutories in default are included.'^ Hut in 
a case Avhere there is a real dispute as to liability an action 
should 1)0 brought for the payment of the calls. The Ij‘ish Court 
will nliow an oi’iginating summons to be issued in Ireland to 
compel defaulting shareholders in an English (joinpany to pay 
calls made by the liquidator.® 

In the t)ase of a (h)m])any Limited )y Cuarantee havjiig a 
share capital every inemher is “liable, in addition to the amount 
undertaken * to he contributed by him, ... to conti-ibute 
to the extent of any sums unpaid on any shares held by liim ” 
(Section 123, Sub-section 3). This a])pears to alter the law as 
established by the Act of 1862, under wliich it Avas held that, 
though liable to be sued, the member Avas not liable to bo placed 
on the list of contributories in respect of such sunis.^ 


• See rx parfe Maude, G Ch. 51; Anjfld-Contiueutal Corporation, [IHOS] 1 Ch. 327, 

Tills jirmciplo may, of course, Ijo varied by tlie Aitieles (soo Kiiiataii (Horiieo) Rubber, 
III rr, fl923j 1 Cb. cited pHg-p GIO, note *, infra). 

« Ladd’s Case, [1803] 3 Ch. 453. 

“ Where an action for calls was couimonced liofore a wiiidiuR up, and the lupiidator 
diBcoutinuod the action and took out an orlg-iuatin^? sutrinions for a balance order, the 
Court refused to stay the procecdiiijjH till the costs of the discontinued action had been 
paid, but directed that those costs should be deducted from the amounts recovered by 
the lupiidator on the Hummons (United Service Association, [1901] 1 Ch. 97). Jn other 
eases wheie liability was disyiuted proceedings have been stayed till Alie coats were paid, 

* It has been held that such a summons conld not be served out of the jurisdiction 
(Anglo- African Steamship Co., [188GJ 33 Ch. 1). 318, AVestmorcland Slate Co. v. Fielden, 
[1801J 3 Ch. 15); but see now Order XI., Rule 8a, ot the R. S. C. 

^ Jin Rank of Kgypt, [1913] 1 Jr. K. 502. 

® Lion Insurance Co. v. Tucker, [1884] 12 Q. R. I). 176. 
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Moneys payable under the Articles of Association — e.g. the 
contributions in the case of a Mutual Insurance Association — can 
be recovered by action in the winding iip,^ but not as calls. 

Calls can be made and enforced in the case of an unregistered 
company being wound up under Part VIII. of the Act.- 

Until recently neither the Act nor the Rules enabled service 
of any order requiring to be enforced to be made out of the 
jurisdiction*^; but preliminary notices, such as notice of an 
appointment to settle the list of contributories ^ or notice of 
intention to make a call,^' might be served out of the jurisdiction. 
A recent Rule (Order XL, Rule 8a) may affect these decisions. 

If prot)f is given that there is probable cause for believing 
that a contributory is about to abscond or remove or conceal his 
goods for the purpose of avoiding payment of calls, or avoiding 
examination in respect of the affairs of the company, the Court 
may order him to be arrested, and his books, moneys, and goods 
seized and kept (Section 176). This ]K)wer is seldom used, but 
has been resorted to in the case of a director.^ 

Inspection of Books and Papers of Company. 

In a winding up by or under the supervision of the Court 
creditors and contributories may obtain an order allowing them to 
inspect the books and paf)ers in the ])osse8sion of the company 
(Section 221). In a voluntary winding up they mjfy apj>ly to 
the Court for the same purpose under Section 193. The order is 
rarely refused unless special circumstances exist. On the com- 
mencement of a winding up the right which previously existed 
of ins})ecting the Register of Members under Section 30 and the 
Register of Moi’tgages undei* Section 100 ceases. ^ 

The file of proceedings in a compulsory winding up, on which 
are placed all petitions, affidavits, summonses, oi’ders, proofs, 
depositions, bills of costs, and other })roceedings (Rules 16 and 17), 
except depositions taken at a ju’ivate examination (Rule 73 [2]), 
may be inspected by any director or officer of the company free 
of charge, and by any creditor or contributory on payment of 
one shilling, and for this ]>urpose no order of Court is necessary 


> lie Mugfjjendge, [1H70J 10 Ecj. 4W. 

’ Bangor aiul North Wales Mutual Marine Protection Association, [1809J 2 Ch. 609. 

* Aiifflo-Afncaii Steamship I’o., [1H8CJ 32 Ch. D. 348; re Jellard, [1888J 39 Uh. 1). 424; 
Land Credit Co. of Ireland, [1870J 39 L. J. Ch. 389; Westmoreland Slate Co. r. Fieldeu, 
[1891 J, 3 (*h. 15. 

< Nathan, Newman A Co., [18.87] 35 Ch. D. 1 ; Liebi^^’s Cocoa Works, [1888] W. N. 120. 
^ General International Agency, [1867] 16 L. T. 725, 16 W. li. 393. 

6 Imperial Mercantile Credit Co., [1808] 6 Eq. 264. 

7 Kent Coalllelds Syndicate, [1898] 1 Q. B. 754; Somerset v. Lands Securities Co. 
1807] W. N. 29. 
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(Rnle 19). The depositions taken under Section 174 may only be 
inspected with the leave of the Court (Rule 73 [2]), which will 
only be granted when a special case is made.' When leave to 
inspect is obtained, there is also a right to take copies and 
extracts, for this is involved in the right to inspect.® It would 
not he so if other provision were made by the Acts or Rules 
for obtaining copies,^ but in the absence of such provisiorf the 
liquidator cannot require tlie person desiring copies to obtain theip 
from him or to pay a fee.'' 

Examinatjon of Dirfctors and Othkr Persons. 

In the course of collecting the assets of the company the 
liquidator is assisted in o})taining information by the provisions 
of Sections 174 and 175. The former allows the private examina- 
tion of any persons capable of giving information concerning the 
affairs of the company ; the latter, which is only available in a 
compulsory winding up and only in England, is a more or less 
penal proceeding against promoters, directors, and officers of the 
company who appear from the Official Receiver’s report to have 
been guilty of wrongdoing. From the information acquired in 
these proceedings, as well as from the ])apers and documents of 
the company, and information obtained from third parties, the 
liquide-tor will learn wdiether he has good ground for taking 
})roceedings *for the recovery of any property of the company or 
damages from its officei’s fov any misfeasance. 

PubJ ic mill a t ion . 

Section 148 requires the Official Receiver, where an order has 
been made for a winding up by the (youi’t in England, to submit 
a preliminajy report to the Court, and also (Sub-section 2), if he 
thinks fit, to make a further re]K)rt, or further reports,^ stating 
whether in his opinion any fraud has been committed (see page 
499, supra), and by Section 175 “the Court may, after consideration 
of the report,® dii*ect that any person who has taken any part in 
the promotion or formation of the company, or has been a director 

iMerchanU' Fire Office, 1 1 Oh. 433. 

-Nelson v. An^lo-Amencan Land (’o., rJ8a7j 1 Ch. 130, 

* HiilHg-hut Gold Mnuiigf C'o., [1901] 3 K. B. 665, 

Araiico Co., [1899] W. N. 134. ' 

5 These reports are absolutely pnviletred, bo that no action for hbol will lie HtfaiiiBt the 
Official Receiver lu respect of the stateiiieuts contained m tliom (Bottomley v. Hrougham, 
[1908] 1 K. B. 684), Similarly, the reports made by the Board of Trade to J’arbaineiit are 
absolutely privilepred (Burr t. Smith, [1909] 2 K. B. 306). 

* That IS, the further report. The order cannot be made without the second report 
(ex )tarfe Barnes, [1800] App. Ca. 163). 

* 
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or officer of the company, shall .... be publicly examined 
as to the promotion or formation or the conduct of the business 
of the company, or as to his conduct and dealings as director 
or officer thereof.” There are no similar provisions in the case 
of a voluntaiy winding up, or in the case of a winding up in 
Scotland or Ireland. 

In the High Court the examination is to be held before the 
Judge, or before a Registrar or other officer of the Supreme Court 
named in Section 175, Siib-sectioii 9; and the Registrar or other 
officer may adjourn the examination or any part of it to be held 
before the Judge (Rule G2). in other Courts the examination is 
before the Judge. In practice in the High Court the examination 
is held before the Registrar. 

The Official Receiver, the liquidator, and an}" creditor or 
contributory may take part in the examination personally or by 
solicitoi* or counsel (Section 175, Sub-sections to 4), and the 
Court may put questions. 

The examination shall be on oath, and the ]>erson examined is 
bound to answer all questions which the Court shall allow. If 
the examination is before an officer who has no power to commit, 
a person refusing to answer a proper question is re])orted to the 
Judge (Rule 72). There is no rule ])reventing a man from refusing 
to answer on the gimind that his answer niiglit tend to inci’iniinate 
himself. A peirson to be examined is entitled, at his mvii ex])ense, 
to have, jirior to the examination, a copy of the re])ort of tlie 
Official Receiver, and to enijiloy a solicitor, with Tn* without 
counsel, who may re-examine him “ for the purpose of enabling 
him to explain or qualify any answers given by liirn.” In practice 
the Registrar allows in re-ex animation questions to elucidate any 
matter faii*ly arising, and permits witnesses to explain or deny 
suggestions made against them during the evidence of other 
persons. 

The Court has power to issue a warrant for the arrest of any 
person ordered to attend for examination wdio fails to attend or 
who abs(*.onds, or in whose case there is reason to believe that 
he is about to abscond with a view to avoiding examination 
(Rule GG). 

If in the opinion of the Court any person examined is excul- 
pated from any charges made or suggested against him, the Court 
may allow him out of the assets of the company^ (if any) such 
costs as the Court thinks fit (Section 175, Sub-section 6). Very 

* The Oflicinl Itcceiver cannot he made personally liable for the costs of the jjublic 
examination, bui if ho has uppctiroil ami o]>posed the upplication for exculpation he 
will have hecoino a liriffant and bo liable for iho costs of that iiroceedinif {re John 
Tweddle Co., [1010] W. N. lOS), 
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few applications for this purpose have been made. It is not 
usually prudent to reopen questions of this sort unless a very 
strong case can be made. 

Notes of the examination are taken in writing (in pi*actice 
always in shorthand under Rule 71), and road over to and signed 
by the person examined, after which they may be used in evidence 
against him. These notes are filed with the Registrar (Rule 67), 
and any creditor or contributory may inspect them at all reasonable 
times (Rules 17 and 19). 

It must be boime in mind that this examination is of a penal 
character. It is set in motion by the Official Receiver, who i.s 
a public officer, acting judicially in making his report, and bound 
to take the responsibility for what he alleges in liis report.^ Upon 
this rejmrt the Coui-t will not “think fit” to oi*der a public 
examination unless it “arrives at a judicial conclusion ” that it is 
bound to do so,- and it will not do so unless the further report 
of the Official Receiver sliows that there has been fraud ^ on the 
part of the pej'sons to be examined.-^ It is not, however, necessary 
that in the report there should be an express statement that there 
has been fraud if the facts stated are such as to show that fraud 
existed. On the other hand, if fraud is charged, the report must 
state facts showing a basis for the charge and connecting the 
person sought t-o be exaniiued with such facts, and must express 
the opinion of the Official Receiver that thej*e has been fraud by 
that person,® The ])ersoris wlm may be publicly exaniined are only 
those directors, j»j*onioters, and officers against whom a yriind facie 
case of fraud is disclosed, the practice which formerly prevailed 
of examining the innocent as well as fhe guilty being wrong7; 
but no account of fraud practised l)y the company on sti-angers 
will be taken for this purpose.^ 

'inhere is no detinition of the word “officers.” Jt has been 
held by the Court of Appeal that auditors are officers, and the 
s(icretary lias frequently been re})ortcd and examined. Wbether 
such [lersoiis as accountants, cashiers, or ])Cj-sons managing agencies 
are officers is very doubtful. 

W. N. 4ri. 

* Ex parte BHi'iiea, [18U0] App. Ca. ITiO. 

* 'JVust Hud Investuieut ('orpomtion of South Atncn, [16U2J 3 ('h. 332; W. Liixon A Co. 
No. 3, [1803J 1 Ch. 210 ; General Phosphate Corporation, 1 3 * 

* Ex parte Barnes, [1806] App. Ca. 146. ^ 

* lie Birkdtile Steam Laundry, [1893] 2 Q. B. 386. 

« Re Civil, Navnl, and Military Outfitters, [1899] 1 Ch. 215. 

7 See ex parte Harues, [1890] App. ('a. 150. 

* Re Medical Battery Co., [1894] 1 Ch. 444. 

•London and General Bank, [1895] 2 Ch. 116, followed, hut doubted, in KiuRstoii Cotton 
Mill Co. No. 1, f 189(1] 1 Ch. 6 (see page 348, enprti). 
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The examination is a roving inquiry, not confined to a pre- 
determined issue, so long as it relates to “the promotion or 
formation or the conduct of the business of the company,” 
or as to the conduct and dealings of the person examined “as 
director or officer thereof.” Aggrieved shareholders may seek to 
obtain information that will be useful in case of future litigation. 
But the Court will not allow the defendants in an action brought 
by the company to seek to obtain admissions from dii’ectors to 
be used against the company,^ and in a case of pending litigation 
would probably also protect the witness against questions pre- 
judicing his case. 

The order for a public examination is made ex parte on the 
application of the Official Receiver. ^ Any person summoned may 
move to discharge the oi*der, on the ground that he does not come 
within the class of persons liable to be examined {i.e. that he is 
not stated in the report to be a director, officer, or promoter), or 
that the Official Receiver's report does not contain the necessary 
suggestion of fraud against him or facts forming the basis for 
such a chaige.’^ He will not, however, be allowed to question the 
correctness of the report, or to object that the Official Receiver 
has drawn wj’ong inferences.*^ I'he application must be made 
within a reasonable time after notice to the person implicated 
that the o7’der has been made.^ 

The examination takes place in public and is commenced by 
the Official Receiver, oj* some j)ersoii appointed by hini,^ examining 
the witness, after whi(di creditors and contributories may put 
questions, a7id when these are concluded the witness is i-e-examined 
by his counsel or solicitin’, or if he is not 7’epresented he is invited 
to give any exphuiation he may de8i7’e. 

The answers given at a ])ublic exa7nination may be used in 
evidence i7i misfeasance ])i’o(^eedings taken against others tha7i the 
person making them : that is to say, against any one included in 
the misfeasance proceedi7igs who was or had the opportunity of 
being ])rese7it and taking })ai’t i7i the exa7nmation. Notice must, 
however, be given, not less than fifteen days before the hearing, 
of the parts of the notes intended to be used, and copies must 
be supplied of the no'tes or parts of notes (except those of the 
person’s ow7i depositions), a7id the deponent must be present for 
cro8s-exami7iation *’• (Rule 70). 

» He London and Globe Finance Corporation, [1902J W. N. 10, 60 VV. R. 253. 

Great Kruger (!o., [1892] 3 (^h. 307. 

^ Re Civil, Naval, and Military OutfitterH, ("1899] 1 Ch. 215, in which case Wright, J., 
stated that the motion inUHt bo made m a reasonably short time. 

*New Travellers’ Chambers, [1896J 1 Ch. 395; re National Stores, [1899] 2 Ch. 773. 

» Re National Stores, [1899] 2 Ch. 773, affirmed hj C. A., [1900] 1 Ch. 27. From 
the 17th May to the 26th July is too long delay. 

< Loudon and General Bank, [1894] W. N. 166, 63 L. J. Ch. 863. 
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Private Examination. 

Under Section 174 the Court may, after making an order for 
the winding up of a company, summon “ any officer of the 
company or person known or suspected to have in his possession 
any property of the company or supposed to be indebted to the 
company, or any person whom the Court deems capable of giving 
infoi*mation concerning the trade, dealings, affairs, or property 
of the company,” and may examine him on oath, and require 
liim to subscribe a note of his evidence. Tlie Court may require 
him to produce any books and papers in his custody or power 
relating to the company, but if he has a lien this is without 
prejudice to such lien, as to wliich the Court has jurisdiction to 
determine all questions^ (Section 174, Sub-section 3). In a 
voluntary winding up a similai* order may bo obtained, for 
Section 193 authorises the Court to exercise all the same powers 
as in a compulsory winding up. Tlie Court may order a 
recalcitrant witness to be ap])reliended and brought before the 
Court for examination (Section 174, Sub-section 4). 

It will be observed that strangers to the company may thus be 
examined if they are deemed capable of giving useful information. 
An order for such an examination may be obtained by the Official 
Keceiver, the liquidator, or a cj*editor or contributory, but the 
(^urt has a discretion to make or refuse tlie order. 

The liquidator’s application may be made ex and without 

affidavit. ^It is doubtful whetlier the party ordered to be examined 
lias any right to appeal, and at all events the Couj’t of Appeal 
will not interfere with the Judge's disci’etion unless there has been 
a sci'ious miscarriage of justice,^ or unless the ajiplication is 
oppressive.* The order will not be made on the application 
of a creditor or contributory without strong grounds being 
shown,'’’ and a dissentient menibei' will not be allowed to use 
this procedui-e to obtain evidence for valuing liis interest in the 
company.^’ Notice of the application by a creditor or contributory 
should first be given to the liquidator; and even if the order 
is made an undertaking may be re(|uired from the person 
obtaining the order not to disclose the information obtained in 
the examination." The procedure is freely used wdth a view to 

* The mere reservation of Ins lien does not fenve tlio solicitor any ri^flit or priority 

which he would not otherwise have had (Rone v. Stevenson, [1008J S. C. 669, CJourt 
of SesH.). '' 

^ K« Gold Co., [1870] 13 Ch. 1). 77. Compare North Australian Territory [1800] Co., 
45 Ch. D. 87. ■* Joseph llarifreaves, Limited, [19001 1 Ch. 347. 

* Heiron’s Case, [1880] 15 Ch. 1). 139. 

* Imperial Continental Water (’orporation, [1886] 33 Ch. D. 314 ; Heiroii’s Case, [1880] 
15 Ch. D. 139, Whitworth’s Case, [1883] 19 Ch. D. 118. 

® Hntish Building Stone Co., [190.8] 2 (’h. 450. 

* Re Hemp, Yarn, and Cordage Co., [1896] (unieported). 



584 


THE CONDUCT OP THE LIQUIDATION. 


ascertaining the means of contributories, and whether or not 
transactions by directors liave been iiTcgulnr. 

The examination is a “proceeding in the Supreme Court,” 
and the Court has jurisdiction to order the person on whose 
application the examination was ordered to pay the personal 
expenses and costs of tlie persons examiuedd 

A ‘witness is entitled to recpiire a I’casonable sum for his 
expenses (Section 174, Sub-section 4). 

In ordinary cases wliere iiifoi'rnation is sought the examination 
is made in private, usually before the Registrar; and not only the 
public, but even creditoi’s and conti*ibutories, will be excluded unless 
specially autliorised by the Court to be present or take part in the 
examination.- A general order giving leave to attend proceedings 
in the winding up will not be suflicient.^ The Official Receiver 
may always attend and take notes (Rule 73 [1]). Rule 73 [2] 
expi'essly declares that these depositions shall not be filed or be 
open to inspection unless and until the Court shall so direct. The 
Court may even i-ecpiire the solicitor representing the witness to 
give an undertaking not to disclose to any third pai’ty what passes 
at the examination,^ but can, if it thinks fit, also allow disclosure to 
be made,*^ and a director who is snbsecjuently sued wdll be allowed 
to see his own deposifions before answering interrogatories.'* 

The witness must give all the information in bis power, 
including matters of hearsay, and can only refuse •to answei 
questions on the ground tliat they might tend to incriminate 
himself, or on the ground of professional }>rivilege." * He must 
produce any documents wliich are in liis custody or control and 
are asked for. 

The examination is conducted by the litjuidator or the person 
to whom the Court grants the order. ^Phe Court, however, may 
disallow any question which it considers ought not lo be put.^ 

' Apuletoii, Freiicli mid SrrHftoTi, Liniit-o<L f lOO.'i] 1 ('Ij. 7-M). 

'It seoms tlie (’dint thii (ircler tlio evniiinintion to be Iii'ld in publu’, hut tins power 
will only be ukocI in very exceptiouHl rircunistimccH (Property Iiitsuiancc ('oni|mny, [10141 
1 Ch. 776). 

* Western of (’iinada Oil Lunds and Works Co., 11H771 6 ('li. D. IbO, Grey's Brewery, 
[1884] 26 (Jh. I). 400; Norwich E(|uitable Fire (’o., [ISHl] 27 f'h. I). 61.6. 

♦London and Northern Bank*, Haddock’s Case, [11K)2J 2 (’h. 73. 

‘Merchants’ Fire Ollice, [ismll 1 Ch. 432. 

‘Ottoman (;o., [1H(171 15 W. R. 1000. 

" Silkstonc and Dodvsorth CohI and Iron (k)., [1882] 19 ('h. D. 121. See note following. 

“North Australian Territory ('o., [1800] 4» Ch. I). 87. An olficer of a company in 
liquidation was corn jic lied to answer rjiicstiona as to what ho had done with the company’s 
documents, thoniirVi such (piestions tended incideutnlly to defeat a claim of pnvilejfo raised 
by a third party in an action hroiiK-lit ng-umst him by the company {re London and Northern 
Bank, [1901] 18 T. L. R. 130, 200) ; hut the solicitor to the third party, who had documents 
belougiuf? to the company in his possession, successfully claimed privilege when asked from 
whom he had received them (re London and Northern Bank, [1001] 18 T. L. R. 403), But 
wmhU the solicitor’s principal is not protected (re London and Northern Bank, [1001] 
18 T. L. H. 637). See also the same case, 86 L. T. 608, 60 W. R. 262. 
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Any other person who has leave to take part in the examination 
may, subject to the directions of the Registrar, put any questions 
he may think fit. In either case counsel or a solicitor may 
be employed, and the witness may be represented by counsel 
or solicitor, who may re-examine him.^ 

A private examination should not be used in the course of an 
action to get infoi’ination from the opposing pai’ty which dannot 
be obtained by interrogatories, ^ and was refused when asked for 
by a dissentient member seeking information to assist him in the 
arbitration to determine the value of his interest’^; but if a former 
officer of the coin])any is assisting its opponents and supplying 
them with documents it may be proper to examine him.'^ 

The answers of the witness are oflicially taken down in 
writing and read ove!‘ to him, and he must then sign the note. 
The Official Receiver may take notes (Rule 73), but no other 
person may do so except for the purpose of re-examination, and 
even these must be destroyed as soon as the examination is 
complete.^ 

Hie answers given by a witness are evidence against liimself, 
but not against other persons.^* 

Although, ns above mentioned, tlie examination is usually a 
private inquiry io obtain information, it is not necossai'ily so, 
and under Rule 5 in the High Court the examination may be 
ordered to be beld in eourt. This jirovision appeared for the first 
time in the Rules of 1903, but for some lime previously persons 
were by consent examined in open court. This has ])articnlarly 
been the case since it \vas held that jmblic examinations under 
The Winding-Up Act, 1890 (now Section 175), could bo ordered 
only when those to be examined had been guilty of fraud. It 
was tben seen that it might bo convenient to take the evidence 
of innocent pei’sons and of those who were not officers of the 
company in public, so that the whole of the evidence might be 
heard ; and, indeed, this was often the only way of enabling a 
person to answer charges made against him by the witnesses under 
examination. It wuis usually considered that the private exami- 
nation could only be taken in public if the witness consented. 
Under Rule 5 the Judge can now direct any examinatioii to be 
in open court. 


' Cambrian Mining' Co., [1882] 20 Cli. D. 376. 

2 Nortli AuBtraliau Territory Co., [1890 J 46 (-h. 1). 87. 

^British Buildnig^ Stone Co., [1908] 2 Ch. 460. 

* TjODiIoii and Northern Bank, Arclicr’a Caae, [1001 J 86 L. T. 698, 60 W. 11. 262, 
s Heseltine & Co., [1891] W. N. 25. Compare London and Northern Bank, Hoddock’i 
Case, [1902] 2 Ch. 73. 

6 Norwich Equitable Fire Co., [188iJ 27 Ch. I). 617, 
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A summons is the proper method of securing the attendance 
of a witness.^ A witness who fails to attend may be appre- 
hended ,2 or an order may be made that he do attend and pay 
the costs occasioned by Ins default*^; failure to obey such an 
order is punishable as contempt. 

COLLECTINU THE AsSETS. 

By Section 150, Sub-section 1, “in a winding up by the Court 
the liquidator shall take into his custody, or under his control, 
all the property and things in action to which the company is or 
appears to be entitled,” and* this is one of the powers exercise- 
able by a voluntary liquidator under Section 186 (iv.). The Rules 
provide that in a winding up by the Court the liquidator 
“ shall for the purpose of acquiring or retaining possession of 
the property of the company, be in the same position as if he 
were a i*eceiver ^ of the property appointed by the High Court, 
and the Court may, on his application, enforce such acquisition 
or retention accoj'dingly ” (Rule 75 [2J). 

On the appointment of the liquidator the Official Receiver 
must put him in possession of all property of the company of 
which the Official Receiver may have custody (Rule 161). 

Section 164 empowers tlie Coui’t to “require any contributory 
for the time being settled on the list of contributories, and any 
trustee, receiver, banker, agent, or officer of the company to pay, 
deliver, convey, surrender, or transfer forthwith, or* within such 
time as the Court directs, to the liquidator any money, property, 
or books and papers in his hands to which the company is primd 
facie entitled,” ^ and Rule 76 directs that these powers shall be 
exercised by the liipiidator, and that the persons named in the 
section shall, “on notice from the liquidator and within such time 
as he shall by notice in wjdting reejuire, pay, deliver, convey, 
surrender or transfer to or into the hands of the liquidator” the 
said money, balance, books, papers, estate, or effects. 

Under the above section of the Act the Court has oj’dered a 
director to deliver possession of a colliery which he had agreed to 


* Eng'liBh Joint Stock Bank, [lS67j 3 Etj. 203; Credit Co. v Webster, [1B85J 63 L. T. 420. 

* Haven Gold Miniujf Co., per Bacon, V.C., 30th May, 1884. 

> Trower and Lawson’s Case, [1872] 14 Eq. 8, Lisbon Steam Tramway, [1876J 
2 Ch. D. 676; Silkstone and iJodworth Coal and Iron Co., Whitwortli’.s Case, [1881] 
60 L. J. Ch. 752, 30 W. H. 33. 

* It IS a contempt of Court to interfere with a receiver appointed by the Court, and 
it would seem that in whatever court the windinj? up may be conducted the liquidator is 
in the position of a receiver appointed by the Hifi^h Court. 

^ In a voluntary winding up the liquidator can apply to the Court under Section 193 
to enforce this right. 



COLLlCOTINO THE ASSETS. 


587 


sell to the company,^ and a reoeiver for debenture holders to hand 
over such of the books of the company as were not necessary for 
establishing the title of the debenture holders.- But the section 
and Rules must not be strained to bring within them persons 
who are not within the express words {e.g. ordinary debtors or 
persons who have indirectly obtained moneys of the company®), 
and the section does not give the Court or liquidator any 'power 
to enforce payment or delivery, even from tlie person named, 
where there is a dispute as to the liquidator’s right. In such a 
case he must take proceedings by action in the ordinary way."^ 

For the purpose of recovering moneys due to the company or 
property to which it is entitled the liquidator must resort to an 
action at law under Section 151, which empowers him “to bring 
or defend any action or othei* legal proceeding in the name and 
on behalf of the company”; but he must in a compulsory winding 
up first obtain the sanction of the Court, or in England that of 
the committee of inspection. There is no powei* to compel a 
debtor to the company to submit to have his case decided upon 
a summons in the winding up, although frequently by consent 
(luestions in dispute are thus deteiunined. 

In the case of an unregistered association, which has no power 
to sue or be sued in a common name, the licpiidator should get 
an order under Section 272, vesting the company’s pro])erty in 
him. He* may then sue in his official name, or, if the Court 
so directs, in any other name on giving indemnity. 

It is t^ be noted that the ])ower of the Court under Section 167 
to order contributories or purchasers oi* other persons fr-om whom 
money is due to pay sums due from them into the Bank of 
England is not by the Act conferj*ed on the liquidator; but he 
may of course apply to the Court to make sucdi an order. 

When property is received by the liquidator or comes under 
his control he may, with the cojisent of the Coui-t, or in England 
of the committee of inspection, sell it by public auction or private 
contract, and either together or in parcels (Section 151). In a 
voluntary winding up the liquidator can sell without obtaining 
any sanction (Section 186 (iv.) ). 

Section 164, requiring the delivery over of money, })roperty, 
and books, does not apply in a voluntary winding up ; but the 
liquidator can apply to the Court under Section 193 to exercise 
these powers. , 


* Oakwell Collienea Co., [1879] W. N. 05. 

* Engel V. South Metropolitan Brewing Co., [1892] 1 Ch. 4ti2. 

* United English and Scottish Assurance Co., [1808] 3 Ch. 7H7 ; Imperial Land Co. of 
&liiiseilIeB. [1870] 10 Eq. 298. 

^ Vimbos, Limited, flOOO] I Ch. 470; Ke Palace Restaurants [1914] 1 Ch. 492. 
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Pkockkdings Against Dklinquent Directors, Promoters, 

AND Officers. 

Proceedings against directors, promoters, and officers may be 
taken by the liquidatoi* or any creditor or contributory under 
Section 215, by which it is provided, in reference to every manner 
of winding up — “ Wliere in tlie course of winding up a 
company it appears that any person who has taken part in the 
formation or promotion of the company, or any past or present 
director, manager, or liquidator, or any officer of the company, 
has misapplied or I’etained or become liable or accountable for 
any money or property of the company, or been guilty of any 
misfeasaTice or breach of trust in relation to the company, the 
Court may, on the application of the Official Receiver, or of the 
liquidator, or of any creditor or contributory, examine into the 
conduct of the promoter, director, manager, liquidator, or officer, 
and compel hini to repay or restore tlie money or property or 
any part thereof respectively with interest at such I'ate ^ as the 
Court thinks just, or to contribute such sum to the assets of 
the company by way of compensation in respect of the mis- 
application, retainer, misfeasance, or breach of trust as the 
Court thinks just.” 

Tn Scotland or Ireland the section does not apply to promoters 
or to property other than mojiey (Sub-section 4). * 

Under this section the li(piidator is the proper ])erson to apply 
for the recovery of money or damages j)ayable to the company. 
It was, hovvevei’, doubted in one case whether the liquidator could 
claim the repayment of dividends paid out of the capital, and to 
meet the difficulty a creditor was added as co-applicant," but now 
there seems to be no such doubt.*^ It often happens, moreover, 
that the liquidator, and particularly when such liquidator is the 
Official Receivei-, before taking any steps, requires a satisfactory 
indemnity, and failing this will not move in the matter. If the 
liquidator does not take pi'oceedings any creditor or contributory 
may apply, provided that the state of the assets is such that a 
benefit will result to the applicant from a successful issue of the 
proceedings. Thus, in. the case of a company whose assets 
(including what was i-ecovered on the summons) would suffice 
to pay only a dividend to creditors, a contributory would have 


1 In re National Bank of Wales, [1809] 2 Ch. 050, the rate allowed was five per cent., 
and no deiluctiou was allowed for income tax. The respondent was on appeal discharged 
from all linhility (see [1800] 2 Ch. 064 and [1901] App. Ca. 477 in H. L. tub nom, 
Dovey v. Cory). 

3 Re National Funds Assurance Co., [1879] 10 Ch. D. 118. 

> Re National Bank of Wales, [1899] 2 Ch. 650. 
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no locus standi to apply. This was declared in the House of 
Lords in a case^ where the assets were obviously insufficient to 
provide anything for the contributories, and was followed in the 
case of Kew Travellers’ Chambers, Limited. There, on the 
application of a contributory, Vauglian Williams, J., found in 
favour of the applicant s contention, and fixed the damages at 
£5000, which was ample to allow of a return of capital to the 
contributories. The Court of Appeal held 2 that the damages 
awarded were excessive, and, as the amount they were prepared 
to award would leave nothing for the contributories, dismissed 
tlie summons. A. creditor then took out a fresh suinnions, and 
Wright, J., held that the previous apjdication was, in the 
circumstances, not a bar to the new pi-oceeding. The respondents 
thereupon offered the Official Receiver, who was liquidator, a sum 
calculated upon the judgment of the Court of Appeal, and the 
Court sanctioned the acceptance by the lirpiidator of this amount, 
and stayed furtlier proceedings on the credito]’’s summons. 

This section does not create any new liability on the persons 
named, but only provides a method of enforcing rights whiclj might 
hav^e been enforced by an action bef(n*e the winding u}>, and which 
even after the winding up may, if more convenient, be so enforced. ^ 

But tlie word “misfeasance” does not, cover every misconduct 
by an officer of the company, as sindi, for v\diich he might have 
been sued mpart from the section; for the section only ulors to 
the recovery of assets. It “means misfeasance in the nature 
of a breath of trust ; that is to say, it refers to something 
which the officer lias done wrongly by misapplying or retaining 
in his own liands any money of the company, or by which the 
company’s property has been wasted or tlie company’s credit 
improperly pledged; it must be something resulting in actual loss 
to the coin])any.”‘^ But elsewhere it has been defined as consisting 
of any breach of duty of an officer, in his capacity as officer, which 
results in an improper application of the assets or property of the 
company,”' including property which ought to have come to the 

‘ neutinck t>. Ferin, [18871 12 App. Ca, 05‘J. 

“ [1805] 12 Times L. R. 570. 

(^iventry and Dixon’s Case, [IHSOJ 14 Cli, I). OGO, n7(J; heutinck v. Feiiu, [1887] - 
12 App. C'a. at pajfo GOO; Irish Provident AHHiirnnce Co., [1013] 1 Ir. R. 363. 

‘Coventry and Dixon’s Case, [1880] ns above; Ihntinck r. Feiin, [1S87J 12 App. Ca. 
at papo 0.)0. '' 

® Kingston Cotton Mill Co. No. 2, [1806] 3 Ch. at pnges 283. 288, and 201, where 
auditors who failed to use reasonalile skill and care were held to bo within tho section. 
This IB nonfensiirice rather than nusteaBance (see also llrazihan Knhlier Estates, [1011] 

1 Oh. at x)age 440). It is possible that the Ilouao of Lords might revert to the deiinition 
given by James, L. J., and Lord Mncnnghten in the cases cited in note *, but the Coujrt 
of Appeal would be Ixnind by the Kingston Cotton Mill’s case. 
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company, but has been intercepted, for “money had and received 
for the use of the company may in equity, without impropriety, be 
oalfed money of the company.”^ Tliis, therefore, includes negligence 
and cases not “in the nature of a breach of trust.’* It is 
necessary in eveiy case to show that pecuniary lose resulted to 
the company." 

Proceedings under this section may be taken against all or 
any of the persons named for any misfeasance resulting in loss 
of assets to the company. Accordingly, a promoter who has made 
a secret profit can be compelled to repay it,*^ and where the 
directors participated in the profit, the fact that they knew of it 
does not protect the promoter if the shareholders were ignorant 
of it,'^ even though they might have discovered it by reading the 
contracts refei’i’ed to in the prospectus.^ But if a promoter has' 
disclosed that he is re-selling at a profit property he has recently 
acquired, he is not liable to account for such profit, even though 
the amount of it was concealed,^' unless he Avas promoter at the 
time when he acquired the property^ (see page lOS, sujyra). 

Directors may be oi-dered to repay moneys iinj>roj)ei’ly paid 
to a pi’ornoter,** or money j)aid to a contractor for an improper 
purpose,'^ or for underwriting the capital in an unlawful manner, 
or the amount of shares issued as fully })aid under the ])retence 
that they were part of the purchase consideration but were in 
fact promotion money,^ moneys {)aid by way of •fraudulent 

preference of creditors,*" or the discount at which shares have 
been issued if by reason of the subse(iuent sale of the shares the 
holders are not liable to calls. 

The section may also be used to })j*ocure the repayment of 
moneys impropcj’ly received by directors, officers, or agents of 
the company, as, e.^., remuneration improperly received by the 

* Stile Hotel and Botatncal Gardens, [18 Uh| 7k J,. T. 

® Heiitnic'k « Fenn, [ 1HH7 j 12 App. Cii 0.52, Irish Provident Ahsunuict* Cu., 1 lUl.'} 1 1 Ir. U. 352. 

® Glucksteui r. Barnes, [190t)J App. Cr. 240; Leeds and Hanley Theatres of Varieties, 
[1902] 2 Gh. 80U. 

* Erlauffer r. Now Sombrero Co., [1 h 79] 3 Apj>. Cu. 1218; hH^'iinas Nitrate Co. i. Lngunns 
Syndicate, [1809J 2 (-h. 302. 

'*lie Sale Hotel Co., [1897] ,W. N. 17.5, Olyiuiuii., Limited, [1898] 3 Ch. 15.3, [1900] 
App. Ca. 2kl, *uh nom. (Tluckuteiii, v. Bames. 

Lady well Mining Co. r. Broukos, [1887] 35 Ch. D. 400; Lady Forrest (Murchison) 
Gold Mine, (UK)!] 1 (’h. 582; Burland r. Eailo, [19021 App. 98. The promoter is equally 
protected if he actiuired an option over the prcijieity beJore becomin;^ a promoter (Cover’s 
Cose, fl870j 1 (’h D. 182). ' Gluckstcm r. Barnes, [1900] App. (’a. 24f0. 

8 Ex parte Pclly, [1882] 21 Ch. D. 402. 

•London Trust Co. r. Mackenzie, [1893] W. N. 9. 

*®Faure Electric Accumulator Co., [1889] 40 Ch D. 141. 

H Bland's Case, [1893] 2 Ch. «12. 

Washin/'tou Diamond Co., [1893] 3 Ch. 96. 

I’Hirsche r. Sims, [lH9t] App. Ca. 664. 



PBOCEEDINGS AGAINST DBLTNQUKNT OmCIALS. 591 

directors ^ ; commission taken from persons doing business with 
the company, or presents made by promoters 2; profits made 
by purchasing shares from the vendor below par* •* "^; and where 

a promoter agreed to purchase the directors’ qualification at par, 
and did so, the director was held liable to account to the company 
for the money so received.^ Where several directors receive secret 
profits, knowing of the gifts to each other, they are jointly and 
severally liable for the aggregate amount received by them all.^ 

It is a misfeasance for directors to put themselves under the 
control of the promoters, as, for instance, by holding their quali- 
fication shares in trust for the ])romoters and giving blank 

transfers, so that the j)roTnoters can at any time displace them. 
In such a case they will be held liable for the amount of their 
qualification, and may be liable for acts which the Court 

considers they did because of their subservient position.® 

A director of a company who has received moneys of the 
company whicli it was idtva vires for it to pay to him can be made 
to repay at the instance of the liquidator or creditors, although 
all the directors and shai’cholders knew and approved of the 
payment.'^ Ilut it is otherwise if the ])ayment was inira vires.^ 

If all the' dii'ectors accept gifts from the promoter, the 

knowledge that the others are i*eceiving benefits does not form 
a protection to each ; the pi’ofit is still secret and improper as 
regard s the* C( ) ni j )any . 

In cases of re(!civing benefits from j)ronioterR or vendors 
complete tlisclosui’e of the facts in the prospectus w'ill protect the 
directors from liability to repay ; but a partial disclosure in 
a prospectus wbicb is misleading wdll not suftice.^^ 

Where directors have improperly received a gift of shares 
from the promoter the liquidator may claim either the shares 

• Bance’s Cose, [1871] 0 Cli. lOi. niij 4 hton Urewery Co., Jluiit'K Cnse, [1H68J, 37 L. J. 
Cb. 278, 10 W. 11. 172 , Men-liniits’ Fire Office r. AruifetroiiK, I UKUJ W. N. 103. 

= London mul I’rovincial Starch Co.. flHOUj 30 L- T. 3»0 , Oxford Menefifc Building 
Society, [1887] 3S (Ui. D. f.02 ; Carniige Co-operative Supply Ashociution, [1884-] 27 Cli. 1). 322; 
Pearstui’s Case, [1877] 6 Cli. D. 336, Ilny’H (^nsc, [lH7a] 10 Ch. MM, Oe Buvigne’s Case, 
[1877] 6 (^ 1 . [J. 306; Fnglofield Colliery Co., [ISTHj H Ch. 1). 3HK , Metcalfe’s Case, [1880] 
13 Ch. 1). 169. 

•* Weston’s Case, [1879] 10 Ch. O. 579. 

< Archer’s Case, [1892] 1 Ch. 322. 

^Carnage Co-operative Supply Association, [1884] 27 Ch. 1). 322. 

“London and South-Western Canal, [1911 j 1 Ch. 3-46. ^ 

" He George Newman k (^o., [1896] 1 Ch. 674. But nce limes & Co., [1903 ] 2 Ch. 254., 
British Seamless Paper Box Co., [1881] 17 (’h. I). ‘167; Attorney General for Canada 
r. Standard Trust Co., 1 1911] A. C. -498. 

* (Jarnage (\j-operntive Su])ply Association, [1884] 27 Ch. D. 322 ; Lagunas Nitintfi to. 
1. Lagunas Syndicate, [1899] 2 (’h. 392; Gluckstein r. Barnes, [UHX)] Ajip. Ca. 2-io. 

Re Postage Stamp Automatic Delivery C’o., [1892 ] 3 Ch. 566. 

Re Olympia, Limited, [1898] 2 Ch.l53, [1900] App. Ca. 240, tub nom. Gluckstein t. Barnes ; 
Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392. 
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or their value at par, or their highest value during the time the 
directors have lield them ^ ; but the market prices are not 
necessarily conclusive, and the circumstances of the case must 
be considered.® The company, however, cannot follow the 
proceeds of any shares sold by the delinquent so as to take 
the profit he has subsequently made by the use of the money.® 

Under this section damages may be recovered in respect of 
a wilful sale of the assets of the company at less than their proper 
value, and damages in respect of frauds upon the company in 
its formation or promotion. But a director cannot be made to 
account for profits made upon a re-sale to the comy)any of property 
purchased by him on his own account and without mandate from 
the company, even though he purchased the property with a view 
to such re-sale and re-sold it without disclosing his interest.^ 
Where the purchase price is swollen by fully paid shares to be 
used for gifts to the directors, the directors cannot be put on 
the list of contribuku'ies as holders of shares not fully j)aid up ® ; 
and although in a public company, if the gift was secret or not 
disclosed in the pi-cspectus, the directors could be made liable for 
a misfeasjince in accepting the shares,'^ in a {)rivate company, 
where all parties had full knowledge of the facts, no liability 
attaches either to the vendor or the directors.® 

The section can also be used to compel directors to make good 
to the conq)any, with interest, the whole amounts of dividends 
improperly dechii*ed ® or paid where there are no ])rofits,^^^ for 
no distinction is made as regards liability between tjie case of 
dividends inqu-operly received by the directors themselves and 
those paid to other shareholders**; but there is the difference that 
the Statute of Limitations is a protection in j*egard to dividends 

* Eden r. Kidadalo’s Kaihvay Lamp and Lifflitiiifi;: Co., [IHSO] 23 Q. 13. D. 3tJH ; re Puste^e 

Stamp Autoiiiutic Delivery Co., [1892J 3 ('h. 66C ; Metralfe’s C^ase, 13 Ch. D. ICO; 

McKay’s Case, [1876] 2 Ch. D. 1; Ormerod’s CnHe f 1887J 37 L. T. 2W, 2.) W. R. 706. 

a Shaw v. Holland, [10(K)] 2 Ch. 305. 

’Lister & Co. v. Stubbs, [1890] 45 Ch. D. 1. 

* New Travellers’ Chambers, [1896] 12 Times L. R. 620; Park Gate Wngg-on Co., [1881] 
17 Ch. D. 239. 

® Burliiiid r. Earle, [1002] App. (’a. at puge 08. The compnny can rescind such a 
contract if it is m a iiosition to restore the i»roperty. 

“Carhuir’s Case, [1876] 1 Ch.'.D. 116, innos A Co., [1003] 3 Ch. 251. 

" See cases cited in last note. The same rule applies whore there is an offer of shares 
to the public, even if none are in fact taken by persons ipnoraiit of the tfift (Postepe 
Stamp Automatic Delivery Co., [1893] 3 Ch. 666; Telescriptor Syndicate, [1903] 2 Ch. 175). 

’Attorney-General for Canada v. Standard Trust Co., [10^1 J -A-. C. 198; re British 
Seamless Paper Box Co., [1881] 17 Ch. D. 467; Junes A Co., [1903 J 2 Ch. 254. 

* Strinper’s Case, [1869 ] 4 Ch. 475; National Funds Assurance Co., [1879] 10 Ch. D. 118, 
Oxford Benefit B. aiding Society, [J887] 35 Ch. D. 502; London and General Bank, [1896] 
3 Ch. 166, 673. 

Sharpe and Bennett, [1892] 1 Ch. 164; National Bank of Wales, [1899] 2 Ch. 650 . 

>1 Flitcroft’s Case, [1882] 21 Ch. D. 636. 
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paid to others, but not in regard to tliose taken bj the directors,^ 
and, further, if the shareholders received their dividends with 
knowledge that they were paid out of capital, they will be liable 
to indemnify the directors to the extent to which they have 
respectively received such dividends,- for which reason it is often 
made a teimi of the order that it shall he without prejudice to the 
directoT’s’ right to recover from the shai’eholders,'^ and it has 'been 
suggested that an order will not he made against the directors 
if the only result would be to pay again to shareholders the 
dividends they have already received ; but it is to he noted that 
with a fluctuating body of shareholders this will seldom be the 
case, even in a solvent C()m2)any, and it is no answer io the 
claim by the conij)any or its Ihjuidator even if all the creditors 
have been paid in full.^ 

The directors will, however, escape liability for the ro2)ayment 
of dividends if it appears that they had a houd fide and reasonable 
belief that there were profits available for the j>aymcnt of the 
dividends, and for this purpose it has been held that they are 
justified in relying upon the repoids and vabnitions of trusted 
ofiicers of the company,^ and are not liable if book debts believed 
to bo good jjrove bad®; but they must exei’cise their discretion in 
good faith.'^ 

A director who to<jk sliares in the names of his infant children, 
although in ibe special circimstanccis nob liable as a conirioutory, 
was oi'dei’od to pay the amount of the calls as damages under 
this section 

Where money is lost to the com])nny through an error of 
judgment of the dii’cctors, it cannot be I'ecovei’ed either under 
this section oi* by action.® It has even heen said that directors 
have never been held liable for negligence unless it has been so 
gross as practically to amount to fraud; but although in some 
cases it has been suggested that it is necessaiy to show gross 


‘ National Bank of Wales, [IRSW] 2 Oli. 003. 

“ Moxham v. Grant, LIUOO) J Q. B. ss. 

■‘Alexanrlra Palace Go., linHli] 21 Gli. D. 119, National Fuinla AsBurance Co., [1879] 
K) Ch. J). 11 8. 

* lie National Bank of Wales. [1899] 2 Gh. 029, Wright, J., at page 010, and per 
G. A. lit paj^e (577 ; Flitcroft’a Ga.se, [1882] 21 G!i. 1>. at pn'^uH riJl, 53.'. ; Towers r. African 
Tii;r [ 190 n 1 Gh. r,oH. 

Mlaiice's Giise, [187!] C Ch. 118; Denham & Co., 1 1H8.3J 25 Gh. J). 700, Dovey r. Gory, 
[1901] App. (!a. 3."). (Jumpare Kinjfaton Cotton Mill ('»). No. 2, [iHj^lJ 2 Idi. 288. 

* City of Glasgow Bank r. Mackiiinon, [1882] 9 Court of Seas. Ga,, 4tli Senes (i02. 

' New Muahonaland Sj'ndicato, [1892] 3 Ch. 677. 

® lie (’reuvcr Jcc. Go,, ex parte Wilson, [1873] 8 Ch. 45. 

® Uverend, Gurney A (.’o v. Gibb, [1872] L. B. 5 H. L. 480; Dovey v. C.orj , [1901] 
App. Ga. 477; New Ma.8liorialand Syndicate, [1892] 3 Gh. 577. 
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negligence,^ on other occasions the phrase has been objected to as 
tneaninglees.^ The true test appears to be that first a duty must 
be shown, and then that tliat duty has been neglected to the 
detriment of the company, and tlie charge has more often failed 
by reason of the difficulty in showing what has been the duty 
neglected than by inability to prove the neglect. On both points 
all t-he circumstances surrounding the acts and the common practice 
of business men have to be considered. A director is only bound 
to use such care as may be reasonably expected of him; he is not 
bound to bring any special qualification to his office or to have 
knowledge of tlie particular class of businf‘ss he controls, but if 
he has knowledge he must use it to the best of his ability." 
For instance, directors must not be treated as if they were 
accountants, knowing and understanding all that the books would 
show if carefully investigated, nor are they liable if deceived by 
the fraud of others whom they might reasonably trust.'*^ nf)r must 
auditors be treated as persfuis able to value the stock-in-trade of 
the company, ° though auditors must be coinj^etent to understand 
the accounts, for they (unlike directors) are employed as experts. 

Non-attendance at bojird meetings is not such negligence as to 
create a liability.® 

fly Section 279,' if in any pi-oceeding against a director for 
negligence or breach of trust it appears that he may be liable, 
but has acted honestly and reasonably and ought# fairly to be 
excused, the Court may redievo him either wholly or jiartly from 
his liability on such terms as the Court may think proper. 

The directors or others who are wi*ongdoers will be declared 
to be jointly and severally liable for the repayments ordered to 
be made" : e.q. auditors whose default has led to a payment of 
dividend out of capital may be declared liable both severally and 
jointly with the directors.^ 

Persons who are ds fucto officers (c-g- directors or auditoi*s) are 
liable under this section, although their appointment may have 
been irregular.® 

> Turquand w. Marshall, [1S0»] 4 Ch. 370; Overenrt, Gnnioy & Co. v. OJihb, 

L. 11. 6 H. L. 480 ; Hra/.ili«Ti Iltil>l)er Plantatioiis, I Compare LatfuuaK 

Nitrate Co. v. Lagunas Syn&icatc, [1H09] 2 Ch. 302. 

3 Wilson i». llrett, [1843] 11 M. & W. 116. 

3 Ura/.iliHn Rubber Plantations, 1 1011] 1 Ch. 425. 

* IJovey V. Cory, [1001] App. Ca. 477; Prefontaine v. Grenier, [1907] App. Ca. 101. 

» Kingston Cotton Mill Co. No. 2, [1806] 2 Ch, 283. 

® Marquis of Lute’s Case, [1802] 2 Ch. 100. 

’Fhtcroft’s Ciise, [1882] 21 Ch. 1). 610; (’smage Co-operative Supply Association, 
[1884] 27 Ch. D. 322. 

** London and General Bank No. 2, [1806] 2 Ch. 073. 

« Coventry and Dixon’s Case, [1880] 14 Ch. D. 600; Gibson v. Barton, [1876] L. R 
10 Q. B. 329; re Western Counties Steam Bakeries Co., [1807J 1 Ch. 617. 
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The auditors of a bank ^ or of a company whose Articles are 
similar to those of Table A ® are officers within the meaning of this 
section. The cases cited would bind the Court of Appeal to hold 
all auditors of companies under the Act to be officers, but in the 
later case the members of the Court showed dissatisfaction with 
the decision, and the House of Lords might take anotlier view. 
As officers auditors are within the section, and ere liable to ‘make 
good a div^idend declared upon the faith of an untrue certificate 
given by them that the balance sheet correctly i*epi’eseiited the 
affairs of the company^; but a person may do the work of an 
auditoi* without becoming an officer of the company, or liable 
under this section, if he never undertook the office of auditor.** 
Tlie secretary is an officer of the company wlio may be made 
liable under this section, c.^., to repay the value of the bonus 
shares given him by tlie vendor to the company unless he makes 
full disclosure to the company.® The manager, licjuidator, and in 
Kiigland “ any person wlio has taken ])art in the formation or 
})romotion of tlie company,” are expressly meiitiornul in Section 215, 
and may accordingly be I’cndered liable for any misfeasance. 

ndie trustees foi* debentu7*e holders are not, it seems, officers 
foj* tlie piupose of this section.^ 

Neither tlie banker.s nor the solicitors of a company are 
officei’S within the meaning of this section,^ unless the solicitors 
have otlier Hliitics and ocjupy^ a dilTerenb [losition from liiat of 
purely legal ad visers ; but if they have in tlieii’ ])ossessi()n money 
-or pi’operty of the company, it may be I’cciovei’cd from them 
under Section 1(14. A trustee in whose name funds are or ought 
to be iinosted is within the scctioii,*^^ hut a jiej-son ajipointed to 
investigate and report upon the management of a conijiany is 
not an “officer or servant.” 

A broker improperly receiving commission on the issue of 
prospectus is lialilc to refund the amount,^- hut in orilinary 


* lie Loudon iind Oeiioral Uauk, fiHlIoJ 2 Ch. IIG. 

’ Kiiif^HtoTi (.’ottoii Mill (_’o. No 1, [IHJK5) 1 Ch. C. 

’ Lee(l.s Kutute Uiiildiug' Society r. Shepherd, [1SM7 ] 30 Ch. I>. 7ft7 ; re J^ondon and 

Ceueral Ihiiik, [1896J 2 Ch. 100; Knn^stou (’ottoii Mill No. 1!. | ISIIOJ 1 Ch. 331. Jn the 

laBt'UieTitioued case the fiuditors were ahfolved on appeal, hut tliih ilepemled on the 
jspeciiil facts (1H90, 2 Ch. 279). 

* lie Western CoiintieH Steam Ihikeries ('o., ^ 

. ^McKay’s Case, [1870] 2 Ch. I). 1. 

lie Sale Hotel <lo., ex jmrie Hesketh, [1898] 78 h. T. 308. ^ 

’ Astle 3 ’ r. New Tivoli, Limited, [1899] 1 Ch. 161, Lit. 

* lie Jrnpenal Land Co. of Marseilles, [1870] 10 E<i. 208; Carter’s Case, [18H0J 31 Ch. JL 400. 

lie Lil/crntor Permanonl neiielH Tinildinjf Society, [1894] 71 L. 1 . -100. 

British Guardian Co., [1880] W. N. 03, reported on the other points [IhSOj li Ch. D. 336. 
•' Opeiisliaw r. Fletcher, [1910] 32 T. L. II. 372. 

West of England Paper Mills «. Gilbert, [1892] 61 L. T, Ch. 92. 
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circumstances he would not be an officer of tlm company, and 
proceed injLJfs should tlj ere fore be taken by action. 

A charge given by debentures on all the assets of a company 
includes the I’ight to money which may be recovered by a 
misfeasance summons or in an action ^ ; and if the debenture 
holdei's are not willing to take proceedings the Court may order 
the receiver to sell tlie right of action by auction.- A sale of 
all the assets of the company includes its right of action 
against directors and officers, and the company can itself no longer 
enforce the rights thus sold without joining tlie assignees as 
plaintiffs.’^ 

A I’eloase given in general terms by a company to a director 
will not he a protection unless it is shown that the matters in 
question were contemplated at the time of giving the release^; 
but Articles declaring that directors shall be liable only in the 
case of dishonesty is a ]>rotectiou to them against a claim for 
negligence.'"’ 

In the case of the death of a dii’cctor oi* other person in 
the position of a ti’ustce, his estate remains liable for any breach 
of trust (iinduding payiTient of dividends out of capital) he may 
have committed, but not for negligence," or trespass,^ or deceit, 
unless his estate ha,s benefited by the fraud ^ ; for these are 
pei'soiial actions which die with the pei’Sou. Jt was, however, 
held under Section 1G5 of the Act of 1862 (which* Section 215 
supersedes) that pi’ocefulings against execufors must he hy action, 
and not by summons under the section. Where fiome of the 
directors have died pi’oceedings may be taken or continued against 
the survivors under the section. 

A discharge in l)ankiMiptcy docs not release a director from 
liability to j’cfund se(n*et profils; foi* the retention of them is 
a fraudulent breach of trust.^- 


‘ Aiifflu-Auati iiLii Cruiting ami PuI>IiHhiiig TJniou, [IHU.tJ 3 Ch. 801. 

“ Wood w. AVoodhoiiae & Hawsoii United, [1800] W. N. 4. 

’ JVv Roiner, .1., in New Travellers’ Chandlers (1801, imreported) ; Paik (.late WajrK^iu 
Co., [1881] 17 Ch. U. 239. 

‘‘Joint Stock TriiHt and Finance (’orporatioii, [1912] B. J. 272. 

* iha/.ilian Riiblior Plantationis, [1011] 1 (’h. tHo. 

®Eilan>fer r. New Sombrero Pliosphate Co., [1879] 3 App. Cn. 1211; llainskill v. Edwards, 
[1880] .31 Ch. II. 100; re Bharjie, [1892] 1 Ch. IGK 

' Overend, Onriicy & Co. r. (libb, [1872] L. 11. 5 11. L. 480. 

® Phillip.s V. Honifray, [1883] 21 Ch. II. 439, where the rule Acuo jter$onaHM moritiir eum 
pemonii m fully discuBised. 

•Peek r. Gurney, [1871] L. R. 6 H. L. 377. 

'0 Felton’s Executors’ Case, [1800] 1 Eq. 219; British Giiardimi Co., [1880] 14 Ch. D. 336. 

^ I British Giiardian ('o., [1880] 11 Ch. D. 335. 

1* Einrnn Silver Miimiff Co. »*. Grent, [ISHlJ 17 Ch. D. 122. 
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After the lapse of six years either I'lie Trustee Act, 1888 
(Section 8), or the Statute of Limitations forms a bar to proceeding's 
for misfeasance, unless the claim is founded upon any fraud or 
fraudulent breach of trust, or is to recover trust property, or the 
proceeds thereof, still retained by the respondent or previously 
received by him and converted to his use,* including dividends 
r(3ceived by the directors personally out of capital 2; for the persons 
charged must be either trustees, when they get the benefit of 
The '^rrustee Act, 1888, oi* not trustees, ^vhen they are protected 
by the Statute of Limitations. But if there is a concealed fraud 
the Statute will not run until it is discovered ^ or the company 
has made an investigation of the facts and come to a conclusion 
not to take proceedings. 

An order under Section 215 is in England a final judgment 
on which a petition in bankruj)tcy can he founded (see Sub- 
section II), but the value of a gift fi’om a pr07noter I'ccovered 
thereunder is not money held by the director as a trustee so as 
to render him lialde to be committed to prison undtu* the 
Debtors Act foi’ non-comidiance with the order to pay.** 

Where the ])roper Court to wind up the company is a County 
Court, the proceedings under this section should be taken there, 
as in the case of registered Industrial Societies and Building 
Societies, to which this section also a])|)lies.*’ 

Section 215 applies whether the winding up is by the Court 
or voluntary. Proceedings under this section should he commenced 
in the lliglf Court hy a summons, and in other Courts by notice 
of motion setting out the nature of the relief sought and the 
grounds of conij)laint,7 and should not he joined Avith a prayer 
for relief against othei* persons, as, foi' insfance, a claim against 
contributories for calls.® 

Where a liejuidator takes out a misfeasance summons which 
fails the Court has power to make him })ay the costs,** although 
it is usual to di]*ect that the costs shall come out of the 
assets of the company ; but the Court lias ])ovver to order the 
respondents wliose conduct was blameworthy and was the cause 

‘Lntuis Allotment Co., [iHOtl 1 Ch. fll7 ; Natiounl Ct)mi)fiiiy for the OiHltilmtion of 
Electricity, [11K)2] 2 and Trustee Art, 1888, Section 8. 

^ lie .\ntional Hank of Wales, [1890] 2 (’h. 029. 

Gil)l)s r. Guild, [1882] 9 Q. H. D. 59; North American Land Co. t-. Watkins, [1904] 
1 Ch. 212, and 2 Ch. 233. 

* Metropolitan Hank v. Ileiron, [1880] 5 Ex. D. 319. ' 

‘Metcalfe’s Case No. 2, [IHHO] 13 Ch. I). 816 (sec, however, rr Moiiine, 119(MJ| 1 Ch. 607). 

* Ferndale Industrial Co-operative Society, [3894J 1 Q. B. 828. 

’New Mashoiialand Syndicate, [1892] 3 Ch. 677. 

E. J. Wragg, [1897] 1 (Jh. 801. 802. 

^Jie W. Powell &> Sous, [1896] I Ch 681; Western Coiintiea Steam Hiikcnes, [1897] 
1 Ch. at page (132. 
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of the proceedings to pay the costs, although nothing is in fact 
recovered from them.^ 

The persons ordered under this section to make payments to 
the liquidator cannot set off other claims which they may have 
against the company and third parties cannot be brought in 
under a third parfy notice.^ 

l/pon the misfeasance summons the applicant must prove his 
case : that is to say, he must prove (1) A mis-application or 
retention of the moneys of the compfi-ny, or a misfeasance or 
breach of trust in relation to the company ; (2) That the company 
has suffered loss thereby ; and (3) That the applicant will derive 
benefit from the application. Thus, if the claim is in respect of 
secret pi*ofit, the applicant must prove affirmatively that the profit 
was not made known, and that some share of the amount recovered 
will be distributable among the class to which he belongs."^ 

The ai)plication Tiiust not be in respect of some injury to an 
individinil : e.f/. to a contributory left out by the liquidator in the 
distribution of assets. “ 

The procedure under Section 215 is governed by Rules 68 
to 70, but, as mentioned below, the ])ractice is in course of 
modification. By Rule 68 any ap])lication under Section 215 is 
to be made, when in the High Court, l)y summons returnable in 
the first instance in (Chambers, to be seiwed (in the same manner 
in wliich an originating summons is requii’ed to Ife served by 
the Rules of the »Su])remc Court) on every person against whom 
an order is sought Jiot less than eight days before the day 
named for hearing the ap[)lication. In any other Coui't the 
application is to be by motion (Rule 68), of which notice must 
be served not less than eight days before the day named for 
hearing, and copies of tlie repoi’t and evidence must be supplied 
not less than four days before the heiiring (Rule 69). A motion 
in the County Court under this secjtion may be transferred to 
the Iligli Court.® When the Official Receiver or the liquidator 
applies ho may make a report of facts and information on which 
he proceeds, which are verified by affidavit or derived from sworn 
evidence in the proceedings. Other applications must be supported 


I Ireland & Co., [lOn.^] 1 Ir. U. l.'W. 

^ Aiiglo-Freuch Co-oiierative Sociot}-, rj par/c I’elly, [1^82] 21 Uh. 1). 402; Flitcroft’H 
Caee, [1S82J 21 Ch. I). 610; Milan Tramwaj’s Co., 26 Ch. 1). 687; Leeds and Hanley 

Theatres of Varieties, [1004] 2 Cli. 46. 

* Land Securities Co., [1806] 2 M^ans. 127. 

‘Bentinck v. Fenu, [1887] J2 App, (Ja. 062. 

* Hiirn AVaterfall Ac. Co., flMOOJ 1 (Ui. 1)17. 

^ Jie Vestal HciBiery Co., rii^22j W. N. 02. The reasons for such a transfer are stated in 
the case, including that if the ca.sc is a lengthy one the fact that the County Court does not 
sit (/(• dif in them inflicts considerable hardship on the parties. 
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by affidavit (Rule 68). On the return of the summons the Court 
gives directions for hearing the summons before the Judge in Court, 
and the manner of taking evidence, which may be oral or by 
affidavit, or partly in one manner and partly in the other. In 
the High Court the practice till 1921 was for the applicant to issue 
a summons ; this, if the company is being wound up by or under 
the supervision of the Coui‘t, is an ordinary summons intituled 
in tlie winding up, and having the appropriate number; bu.t 
if the company is in voluntary liquidation, is an originating 
summons. Upon the return day named in the summons the parties 
attended before the Registmr, who entered the evidence filed 
oil behalf of the applicant, and, unless the matter was directed to 
be heard on oral evidence, fixed a date for the reB]>ondeut8 to 
file their evidence in answer, and gave the applicants a certain 
length of time to reply, or gave directions for taking the evidence 
orally, as the case might be. During the interval any ap}>lications 
which were necessary might be made hy summons for discovery, and 
luteri’ogatories, libej’ty to inspect, and liberty to cross-examine 
deponents on their affidavits, and the like. If the summons as 
served was not sufficiently specific, the Registrar or Judge ordered 
further particulars to be delivered ; and a summons might be taken 
out, as in an action, to strike out all or any jiart of the claim in the 
original summons, on the ground that no cause of action was disclosed, 
or that the st'JitemeTit was embarrassing, or that upon the face of the 
summons it appeared that the claim was barred by the Statute of 
In'mitatioris.* When the matter was ripe the Registrar fixed a 
day for the hearing of tlic summons before the .ludge in Court. 
'Phis pj’actic(i of trying claims on affidavit evidence has proved 
veiy unsatisfactory, and in Decemher, 1921, Astbiuy, J., and 
P. 0. Lawrence, J., laid down the following rule of })ractice : 
“ Ou fhe return of the summons the Registrar shall give 
(lii-ectioiis as to whether points of claim and defenco are to be 
delivered or not, as to the taking of evidence wholly or in ])art 
by aflidavit or orally, as to cross-examination, and gciioi’ally as 
to the procedure on the summons. No report or affidavit shall 
be made or filed until the Registrar shall so direct.” ^ In 
February, 1922, P. O. Lawrence, J., ordered the transfer of a 
motion under Section 215 from the County Court into the High 
Court jiTid that directions should be obtained from the Registrar as 
to the further proceedings, intimating that he should direct points 
of claim with particulars of the charges against the respondent 
director, points of defence with sufficient particulars to inform the 
liquidator clearly as to what answer was made to the charges^ and 


* Practice Note, [1021] W. N. 3.5(1. 
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tliat there should be lists of documents or cross oi*ders for 
disco veiy.^ It is more convenient that in i*espect of matters in 
dispute the evidence-in-chief should be given orally rather than 
on affidavit subject to cross-examination. A misfeasance summons 
ought to be set down in the witness list as soon as the points of 
claim, (lefen(!c, and I’eply have been delivered.- 

By Rule 70 notes of evidence taken at any public examination 
held under Section 175 may bo used, on an application under 
Section 215, against any of the persons against whom the 
application is made avIio was or had the op])ortunity of being 
present at and taking pai*t in the examination, provided that 
fifteen days’ notice is given to each of the pei’sons against 
whom it is intended to use such evidence, specifying the parts 
intended to be read, and eo[)ies of such notes or parts of notes 
(exce|)t notes of the person's own depositions) are fui'nislied, and 
provided also that every per.son against wlioni tlie a})j)licalion is 
made shall be at liberty to cross-examine or re-examine (as the 
case may be) any person the noles of wlioso exaniiiiation are read. 

It will be noted tliat the Act makes tlie notes evidence only 
against the ptM’sou examined, while the Rule makes them evidence 
(subject to the right to cros.s-examine) agninst all who might 
have attended and taken ])art in the exam inai ion. Tlie C’oiirt 
has power to make Jtules as to the reception of evidence, and on 
this ground the Rule in (juestion may be justified.’'^ * 

Security for costs can bo obtained in tlie same circumstances as 
would give a riglit thereto in an action,'^ hut the poi’l'rty of the 
liquidator is not a ground for ordering security when he is applicant.” 

Before 1909 the summons could not, iior could any otlier similai’ 
proceeding in the winding u]), he served out of the jui’isdict ion ; liut 
see now Oi*(ler XI., Rule 8a, of the Rules of the Siqu'eme Court. 

OllDKlt OK AiM’LK’ATION ok Fiinds IK Wjniiino Ur. 

The secured creditors of a company (deheiiture liolders and 
mortgagees) can realise their secni'if.y eitlier under jiower of sale 
or by apjilicatiou to flie Court, and are outside tlie liquidation, 
except so far as any balance remains due after their security is 
exhausted, for which Ifalance they may jirove as unsecured creditors 
(see page 560, supra). 

^ Vestal Hosiery ('o., [I022J W, N. 02. 

» Practice Note, [1922] W. N. 294. 

® See London and Ueneral Unnk, [ISOli') W. N. 156, L. J. 01;. S53. 

* Howo Miichino Co., Fontaine’s Case, [1889J 41 (Ui. 11. 11b. See also \V. Powell A. Sons, 
[1890J 1 Ch. Iflb. 

» Strand Wood Co., [1904] 2 Cli. 1. 

* A ug-lo- African Steamship (’o., [1880] 32 Oh. I). 3r»() ; re llusfield, [1880] 32 Ch. D. 123; 
Westmoreland Slate Co. v. Faldeii, [1891] 3 Ch. 16 (the Channel Tslaiuls). 
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They therefore are tlnis paid, so far as their security extends, in 
priority even to the costs of liquidation, but this is because the 
payment is not Tnade as part of the liquidation. 

If the liquidator is also receiver for debenture holdei'S or other 
secured creditors, or if the secui‘ed creditors do not take possession 
of the propei'ty charged but allow the liquidator to i-oalise it, he Mull 
in the first instance deduct the costs of realisation, including his 
own remuneration as reccuTr, and then pay over to the parties 
entitled the moneys rejilised in respect of the }m)])erty charged, 
retaining the balance (if any) to be dealt with in the. winding up. 
If some other person is receiver for the secured cj*editors, such 
receivei* will be bound to hand to the li({uidator the balance after 
satisfying the rights of the secured creditors and the costs of 
realisation. It is with this balance alone that the li(|uidator 
can (leal. 

Out of the moneys to be disjioscd of by tlic liqiiidaior lie must 
make payments in the following order: — 

1. The (h)sts of ]ii(piidat.ioii, including Ids own remuneration. 

2. 'riie Debts having a IViority in Law. 

d. ^J'lie Ordinary Debts. 

4. Tlie Balance will be distributable among the contribiitoi-ies. 

1 . The Costs of Liquidation. 

(a) lu^ a Wiudiuq Uy hi/ the Court . — By Section 171 in the 
case of a comjmlsory liijuidatioii “the Chiurl may, in the event 
of the assets lieing iii.sutticient to satisfy tlie liabilities, make an 
order as to the payment out of the assets of tlie costs, charges, 
and expenses incurred in the winding up in such order of 
priority as the Court thinks just,” and this power is ])reserved 
by Rule 187 ; but in the absence of any such oj’der of Court 
the jiriority of the respective costs, charges, and expenses is as 
set forth in that Ifule, the costs of the ])ctitioii coming first, and 
the liquidator’s i-emuueraiion being postponed to all costs except 
the exjiensos of the committee of inspection ; and by Section 196 
all costs, charges, and expenses properly incurred in a voluntary 
winding up, including the remuneration of the liquidator, are 
payable out of the as.sets in priority to all other claims. 

All costs in a ooinpulsory winding up must be taxed, and 
no payments to jiersons ein}>Ioyed by the lir'juidator are payable 
until iliey have been considered and allowed by the Registrar 
(Rule 187 [2]). Where in litigation an order has been made 
that costs shall be paid out of the assets of the company or by 
the liquidator, with leave to j*etaiu them out of the assets, the 
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Umotint is payable forthwith, without waiting to see if the funds 
will be sufficient to pay all costs incurred in the liquidation, and 
if the liquidator pays such costs he may repay himself at once.^ 
It follows that costs ordered to be paid out of the assets come 
before the general costs of the liquidation. 2 If there is any 

danger that the assets will not be sufficient to pay all costs in 
' full, the liquidator should bring the fact to the notice of the 
Court, which may in its disei*etion make an order stating how 
payment is to be made.' If the liquidator continues ])roceedings 
commenced before the winding-up order, the whole costs, and not 
only those incurred after the order, are costs of the liijnidation 
and are payable in full/'^ 

The date of the order foi* payment of costs docs not give 
any priority, but when once the order is made payment may be 
enforced forthwith unless the order otherwise directs."' Costs of 
litigation ordered to be pai<l jmior to the conimencement of the 
winding ii]) may be proved as debts and rank for dividend 
(see ]mge 55(1, supra). 

The costs of j)etition include the taxed costs of any person 
appearing on tlje j)etitioii whose costs ai’e allowed by the Court 
(Jlule 187). The “usual” order is to give the shareholders 
suppoi’ting one set of costs between them, and the creditors 
supporting one set of costs between them, ex(jept where they 
appear by the same solicitor as the petitioner, when* they get 
no costs. ^ Costs of creditors and contributories su])porting or 
op])osing and appearing by the same solicitor are gov^jrned by 
the same rule, but the Taxing Master has discretion to allow 
separate counsel although the ‘‘usual oi'der” has been made.'' 
The costs generally ai’C in the discretion of the Court, and if 
unfounded charges are made, (u* the petitioner’s conduct is unsatis- 
factory OF* his debt small, the ordei’ may be made without costs.'^ 
The costs of an application to stay an action pending the hearing 
of the petition stand on the same footing as the costs of petition.^ 

A creditor must bear his own costs of proving his debt unless 
the Court otherwise orders (Rule 94), and this Rule now applies 
in every winding up. Hut the costs of an appeal to the Court 


•London Mtitallur>fical (’o., [1895] 1 Cli. 758; l)ouniiion of Cannda Plumbago Go., 
[1881] 27 Ch. 1). 33. 

Staffordbhire Gfis ("o , [1893] 3 Cli. 623. 

3 London IJra])ery Stores, [1H99J 2 Ch. 084, 

* Capo lircton (3o. w, Konu, [1881] 17 Cli. D. 295 ; London Motallvirgical Co., [1895] 1 Ch. 768. 

* Brighton Marino Palace Co., j 1897] W. N. 12. 

• HilberhuMo Supply Co., [1910] W. N. 81. 

7 Generally as to costs of petition see llio Investment Trust, [1904] 1 Ch. 26. 

• People’s Garden Co.. [1870] 1 Ch. D. 41. 
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are in the discretion of the Court and usually follow the event. 
The same practice obtains in the case of appeals from the 
settlement of the list of contributories. 

Costs incuired by the company prior to the liquidation are 
primd facie not taxable in the liquidation, but must bo referi'ed 
to the .Master in the ordinary course; but if the solicitor claimant 
lias submitted to an order in the licpiidation for the delivery of 
a bill of costs he will be bound to allow the taxation of it to 
proceed in the winding-uj) dopartiuent. ^ 

(li) In a Voluntary Winding Up. — In this case the costs 
are governed by Section 196, which is as follows : — 

196 . All costs, cluirjjfos, and cx]>oiises properly incurred in the 
voliiutary windin^r up of a company, iiicludin'r the rernuneration of the 
li(piidator, shall be payable out of the assots of the coiupony in priority 
to all other claims. 

This means “in priority to all otliei‘ claims” existing at 
the date of the winding up. If the liquidator, on behalf of the 
estate, incurs o])ligations, tliese must first ho paid. Thus, co.sts of 
litigation during the liquidation ordei’od to be paid, whether the 
order is only for payment or is for payment out of the assets, 
rank before the liquidator’s owu co.sts or the general costs of 
winding up, and the same rule applies if the order is foi* ])aymeut 
by the liquidator, with leave to recouj) himself out of the assets,® 
and this section does not give the li(|iii(lator any priojiiy over 
secured creditors, except in so far as he may be entitled in respect 
of niattevi^ of whicli the mortgagees have liad tlie benefit,'" e.gr. 
expenses of collecting the estate for tbem. 

If tlie assets are not sufficient to pay tlie bill of costs of 
the solicitor employed in tlie winding up, the li(|uidaior is not 
personally liable to liim.'^ Hut the costs of the liquidation come 
before the liquidatoi-’s remuneration, and if the assets are not 
sufficient to pay both in full the solicitor will take jiriority.** Jf 
a voluntary liquidation is continued under supervision, the costs 
of the solicitor, subsequent to the oj-der, are preferred to the 
remuneration of tlie liquidator both before and aftei* the ordei*.^ 
{o) Whether in a Compulsory or a Voluntary Liquidation. — In 
the case of proceedings being taken in the name of the company 
the Court of First Instance usually orders payment of costs out 


^ Up Palftce llostaui‘Hiit«, Limited, [lOJAj I (>h. 11 ) 2 . 

’ House InvOHtmerit Co., [1880] 14 Ch. I). 107, nomimon of (fanada Plundiagro Co., [1884] 
27 Ch. D. 33 ; London MetallurgJoaJ Co., [1H»5] 1 Ch. 758 ; Pacific Coast Syndicate, [1913] 2 Ch. 26, 

* Reifent's Cuniil Ironworks, [18701 .3 Ch. D. 411. 

* Trueman’s Estate, [1872] 14 Eq. 278 ; rr Massey, [1870] 0 Eq. 307. 

‘ lt« Massey, [1870] 9 Eq. 367; Dronfield Silkstone Co., [1881] 23 Ch. D. 611. 

* Sanitary Burial Association, [19(K)1 2 Ch. 289. 
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of the assets, and not by tlie liquidator personally ; but a defendant 
can apply for security for costs (Section 278). But, whatever the 
form of tiie ordoi*, such costs take priority over the liquidator’s 
own costs and tlje general costs of the liquidation. ^ In proceedings 
in the liquidation where the liquidator is applicant he may, in case 
of failure, be ordered to pay the costs personally, when the order 
is usually without prejudice to his right to apj>ly for liberty to 
retain them out of the assets’; but if the liquidator is I’espondent 
and is unsuccessful the usual order is for payment of the costs 
only out of the assets.*’ 

Jn case of an appeal the usual oi'der, if the liquidator is 
appellant and he fails, is that he do pay the costs personally, 
whether he get them out of the estate or not*); but if he is 
respondent, only that he do pay them out of the assets.*'* The 
liquidator should, therefore, before appealing, seek the leave of 
the Court, so as to be at least secure that he will be allowed to 
recoup Ijimself out of the assets. The Court of Appeal will not 
usually determine whether or not the liquidator is to be recouped, 
leaving that (piestion to the Judge.^ 

The liquidator is not j)ersonally liuble to the solicitor em])loyed 
ill the winding up, whether such winding up be compulsory' or 
voluntary.^ The solicitor must look to the assets for j>ayment. He 
will have a lien on any fund recovered through his instrumentality,*^ 
and may obtain a charging oi*der in respect of such liesj, oi* even 
of a lien accruing before the winding up.^‘* He cannot, howevei*, 
obtain any lien on the file of proceedings or the documents relating 
thereto, nor a lien for a debt existing before the winding uj) on 
documents coming into his possession after the commencement of 
the winding up.^- 

2. The Debts J la ring a Prior it ij in Law. 

(a) Under The Companies Act, 1862, it was held that debts 
due to the Crown took ])riority ovei* other debts i*^; but tbc 
Court of A])]:)eal has now held that under ilje Act of 1908, 

* See pnjLfi* ti03, note mpra. 

a Jfe AV. Powell & Son.s, [IHHr.] 1 Ch. 681 ; Hounslow Urewery, flSOO] AV. N. lo. 

a Salisbury Jones iind Dale’s Case No. 2, L180.>] 1 Ch. 333; London MetallurgicHi (k» 
[1805J 1 Ch. 7G8, Van doii HurkV. U. Martont. & Co.. IlSKX)) 1 K. U. 850. 

* Cainlirian Steniii J’ackut Co., [1860J 4 Ch. 112; Ferrao’s Case, [1874] 9 Ch. 355. 

* Salisbury Jones and Dale’s Case No. 2, [1895] 1 Ch. 333. 

•Silver Valley Mines, [1882] 21 Ch. D, 381. 

7 A* parte Watkiii, [1876] 1 (’h. D. 130; Dominion of Canada Plunibagro Co., [1884 
27 Ch. I). 33. * He Trueman’s Kstate, [1872] 14 Kq. 278. 

*He Massey, [1870] 9 Kq. 367. Born, 3 Ch. 433, 

Union Cement Co., [1869] 4 Ch. 627. 

Capital Fire Inaiirnnce Association, [1883] 24 Ch. D. 408. 

Oriental Bank, [1886] 28 Ch. D. 673 ; AVest London Commercial Bank, [1888] 38 Ch. D. 364 ; 
Henley & Son, [1878] 9 Ch. D. 469; New South Wales Commissioners r. Palmer, [1907] 
App. Ca. 179. 
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except as regards the debts specified in Section 209 (see below), 
no such priority exists.^ 

(h) By Section 209 priority is given to parochial and local 
I'ates which have become dne and ])ayable within twelve months 
of the specified day (as to which see ]>age 599) ; assessed taxes, 
land tax, property and income tax assessed up to the r)th April 
next before the specified day^ not exceeding in the whole one 
vear’s assessment 2; the wages or salary^ of any clerk or servant 
in respect of services rendered to the company during the four 
months next before the specified day, not exceeding fifty pounds ; 
and the wages of any labourer or workman, not exceeding 
twenty-five i)Ound8, in respect of services rendered to the company 
during two months before the specified day, with a S])ecial provision 
in case of labourers in husbandry entitled to a lump sum at the 
end of the year receiving a due proj)ortion. 

Tlie words “clerk or servant” do not include a managing 
director,^ but include a servant in respect of his wages as 
servant, although he be also a directoi* : e.y. the editor of a 
new8i)aper ])ublislied by the company, but not mere contributors 
to tlie pa[>cr.^ It includes a. secretary, in the ordinary course, but 
not one wlio has other cmi)loymeiit and y)erfoi*ms his duties through 
clerks.^ Jii the case cited the secretary failed in his claim, the 
judge saying that lie “did not exactly serve the company but 
j)rovided sfjrvices, attending liimself occasionally when itMpiircd. 
The fact that a man is not working under the control and subject 
to tlie coiiamaiids of the emjdoyer is pj'obably siifiicient to establish 
ihai be is not a clei'k or servant and this lias been held to be so 
if in addition he is working away from the emiiloyer's idaee of 
business, is not exclusivcl}’^ cni])loyed on bis business, and is onl} 
bound to do a jiarticular class of business.' Under a s])ecial contract 
a. singer in opera lias been lield to be a servant.^ A chemist 
ernjiloyed at a weekly wage to prepare formuhe is included. ^ 

Payments under Tlie Woj-kmeii’s Compensation Aet, 1906, as 
amended by The Woi-kmen’s Compmisation Act, 192. > (s(*(‘ pai l icularl) 
Section 19 and the First Schedule), the amouul of wliieh became 

1 n. .1. Wel)b au(i Uo., : (’li. ;I09, ulllnnud nnh FoimI (.'ontrolh'i- p. Cork, 

[ll)2aj A. C. 6+7 

* If the liiiuulntor fails to pay int'ome tax due by the coitipniiy he v\dl he iiersormll.y hftb e 
(New Zeahiud Joint Stock Corporation, [nM)7J 23 Times L. H. 2AS). 

““Salary” nidudos commission to a traveller {re Klein, [1000] W. N. IIS, Kuile..! 
9hi)ihmhling Co., [1001 J W. N. 78). / 

* Hopkirihon r. Nowispiuier Proprietary Ryndieaie, [lOOO] U ( li. 'll). 

^ Re Beetozi & Co., Jnmited, [191‘lj 2 Cli. 279. 

M’nuney v. Back, [lOlMi] 2 K. ». 7h;. 

7 Adiley V. Smith, [lOlS'l 2 Ch. 378, a cate of outwnle co^trlhlJtor^ to a newspaper. 

^ Re Winter (Janleii Cermaii Opera, j 1907] 23 Times L. R. <K>-. 

« 22c G. H. Morigon & CV., [1911 1 100 L. T. 731. 
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due or the liability wherefor acci-ued before the commencement of 
the winding up, ai*e also made preferential by Section 5 of that 
Act as so amended,^ and Section 209, Sub-section 1 (d), of tlie 
Companies Consolidation Act.^ The limitation to one hundred 
pounds in any individual case is abolislied (Workmen’s Compensa- 
tion Act, 192.*], Section 19, Sub-section 2). By virtue of The 
Unemployment Insurance Act, 1920, Section 26, Sub-section (1), 
and The National Health Insurance Act, 1924, Section 106, Sub- 
section (1), there are to be included in the debts made preferential 
by Section 209 all contrihntions payable by ilio company under 
those Acts in res]>cct of em})loyed persons and employed 
contributors respectively daring the four months before the 
commencement of the winding up or the winding-up order. These 
provisions do not apply if the company is being w’^ound up 
voluntarily foi* the purpose of reconstruction or amalgamation. 

All the above-meniioiKid liabilities rank equally (Sub-section 2). 
These payments also have a ])referencc in England or Ireland 
over the claims of holders of debentures or debenture stock 
under a floating charge created by flie company, which preference 
attaches both in a winding up and when a receiver or manage]* 
is appointed, either by tlie Court or the debenture holders,*^ or 
possession taken on behalf of the debenture holders'* (Section 107 
aud Section 209, Sub-section 2; Workmen’s Compensation Act, 
1923, Section 19, Sub-section 1 (h) and First Schedule)." 

The specified day referred to in Section 209 is, in tlie case of 
a compulsory order being made wht‘i*e the company is i*ot already 


1 If the amount is puyable weekly the bum due for tlio puri)OHeh of thiH proviKioii will he 
the amount at which Huch weekly eum cinjlcl he reileemed. If the company was inBured 
a^inst liability under the Act the benefit of tlie iiiHurance pasbcs to the injured workman 
(Worknien’H Ckonpensatioii Act, liKHI, Section 6, Siib-Bection 1; Workmen'^ CoinpenHHtion 
Act, 1W2.S, Section IH, Sub-Section 1 (a) ) , ami he Iirh no claim in the bankruptcy or 
liquidation of the employer except where the inBui-ange does not cover the whole of the 
employer’s liability (Uurrows r. Pethick, lUx & Co., [1015] 1 Cli. 20). As to the mode of 
estimating the sum payable see re Low Car and General Insurance Co., [lOIJ-J 110 L. T. 27. 

* The assessment of the araou 
Judge Hitting as aibitrator unde 
payment is a matter for the t’ourt 

[1012] 2 K. B. 300). ■ J.11 rr jjiiiiiiiij n, J.IIIJILCII, I lOM./ I 

♦After a sale by a trusttip of the debenture trubt deed the amount payiible for 
rates was declared a charge upon the purchase money in priority to the claim of the 
debenture holder, who was oi-dered to rcjiay the amount which had been paid to him 
(Westminster Corporation r. Chnpiniin, flOlO] 1 Ch. 101). 

* “ Any payments made under this section shall be recouped ns far as may be out of 
the assets of the company available for payment of general creditors” (Section 107, 
Sub-section 3). The right of recoupment is ciuifined to pa^mients made in respect of debts 
of the company due before the receiver goes into luissession, including rates payable in 
advance (Mannesmann Tube Co., [HK)lj 2 Ch. 03). Although The Unemiiloyrnerifc Insurance 
Act, 1020, Olid 'J’lie National Health Insurance Act, 1024, do not, like The Workmen’s 
Compensation Act, 1023, expressly bring in Section 107, the incluHion in the two former 
Acts of the contributions in the debts made ])rcferential by Section 200 appears to make 
Section 107 aiqdicable. 
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in liquidation, the date of the winding-up order, and in any other 
case (^.e. either the case of a liquidation wholly voluntary, or ft 
liquidation continued under supervision, or a voluntary liquidation 
converted into a compulsory winding u})) the date of the commence- 
ment of the winding up. This has been held to be the date of 
the commencement of a volantary winding up, whether there is 
a subsequent compulsory order or not.^ The critical day under 
The Workmen’s Compensation Act, 1923, is the commencement 
of the winding up in all cases ; and under The Unemployment 
Insurance Act, 1920, aiid The National Health Insurance Act, 1924, 
the commencement of the winding up or the winding-up order — 
probably intended to indicate the same day as that specified in 
Section 209. Where the company is not in liquidation, the 
specified day is the date of the appointment of the receiver oi* 
of possession taken (Section 107, and Workmen’s Compensation 
Act, 1923, First Schedule, Clause 3 (c) ). 

Miners’ wages in the Stannaries up to thi’ee months are also 
given a priority, and the right of clerks and servants in the 
Stannaries to priorities is confined to three months (Section 240), 
The preferential paymenfs, subject to the I’etention of sufficient 
moneys to meet the costs of liquidation, are payable forthwith so 
far as the assets suffice (Section 209, Sub-section 3), but in case of 
a deficiency they abate in equal proportions (Sub-section 2). 

If a ro<'.eiver (or seiiihle a liquidator) disposes of tiio assets 
withoui, making })rovision for the payments entitled to preference 
he is personally liable in damages to the claimant for the amount 
which he would have received if the assets had beem properly 
administered, 2 and moneys paid to a debenture holder can be 
recovered to make the necessary payments.'^ 

If a landlord has distrained within three months before the date 
of the winding-up order, ^ the above preferential j)ayments are a first 
charge on the goods or effects distrained on or the pro(*eeds of sale, 
but the landlord becomes entitled to the same rights of priority 
as the j)crson to whom the payment is made (Rub-section 4). 

The order api>ointing a receiver always directs him to 2 >ay the 
claims entitled to preference under Section 107 “forthwith.” 

These are the only priorities recognised by law, and these 
fjriorities are only in the liquidation, so that, excej)t so far as 
Section 107, above referred to, gives priority over floating charges, 
there is no priority over the claims of mortgagees or debenture 
holders, who are outside the liquidation.® 

‘ Kr Havana Exploration tJo., [1910] I (?li. S. 

•■'Woods r. Winskill. lUm] 2 Cli. 303. 

’ VVestiniimtor Corporation r. Chapman, [lOlo] 1 Ch. 101. 

♦There is no similar provision hh to a voluntary windinjr up. 

> Richards r. Overseers of Kidderminster, [ISDOJ 2 Cb. 212. 
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3. The Ordinary Creditors. 

These are paid 'pari passu, the debts ranking for payment 
being tliose specified at page 550 et seq., supra. A contributory who 
is also a creditor is not entitled to payment until his calls are 
paid (see page 558, supra), but when all calls are paid he is not to 
be postponed to other creditors.^ The method of arriving at his 
right to receive anything is stated on page 559, supra. No sum 
due to a contributory in his charactei* of a member by way of 
dividends, j>rofits, oi* othei’wise is to be deemed a debt so as to 
compete with the debts of other creditors who are not members 
of the (company (Section 123, Sub-section 1 (vii.) ). So that, 
although while a company is a going concern a dividend which 
has been declai*ed is a debt from the company, it is only ])ayable 
in a liquidation if all the creditors have been satisfied.” 

When the liquidator has collected sufficient money and can 
estimate the liabilities and costs of liquidation he will make a 
distribution among the creditors by way of ilividend. He will of 
course only do this when satisfied tliat the balance he retains will 
be ample to meet the costs of liquidation, including those of any 
]) 0 ssible litigation; and lie will calculate the amount of thd^ dividend 
with regard to all the claims of which he has knowledge. 

Creditors whose claims are barivd by the Statute of Limitations 
ai*e not entitled to iia^nnent, even if the liquidator is willing to 
[)ay them.'^ » • 

Where a debt had been assigned, under the old practice notice 
to the liquidator was sutTicient to ]>erfect tlie assignment^*; but now 
the assignee cannot in a- compulsoi'v li<pii<la tion get an oi’dei' for 
payment direct to liimself ; he must tender a new pi'oof.'* Money in 
the hands of the liquidator available for payment of a debt could 
under the old pi’act ic.e be attached under a garnishee order.** But it 
was held under the Bank]’upt(‘y Acts that a dividend in the hands 
of the trustee in bankruptcy cannot be so attached^ and it seems 
the same rule will now apply in a li(pn»lation. Money paid into 
the Companies Jjiquidation Account cannot be thus attached.^ 

‘t. Distribution of HurpJns among Contributories. 

When the debts and costs of liquidation ai*e j)aid in full the 
surplus assets belong to' the contributories. Section 170 provides 
that “ the Court shall adjust the rights of the contributories 

‘ lie Weut of England Mank, ex parte Brown, [1879] 12 (Jli. D. H2.3 , ex parte Weltou, 
[1800] 1 Ch. 108. MV. J. Hall & Co., Lmiitod, [10001 1 Ch. at page 527. 

3 FlfOtwood and District p]lectnc Light Hyndicate, [lOl.’i] 1 Cli. 48(1. 

« Wrngge's Case, [18071 5 Eq. 284. ^ lie Frost, [1890] 2 Q. B. 60. 

« Jix parte Turner, [1800] 2 De G. F. & J. 354; explainod in Spunoe v. (Jolenmn, [1001 } 

2 K. B. 100. ■ Front v. Gregory, [1800] 24 Q. B. 1) 281. 

“ Sponce i’ (Coleman, [1001] 2 K. B. 100. 
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among themselves, and distribute any surplus among the 
persons entitled thereto,” and this power is not transferred in 
a compulsory winding up to the liquidator : accordingly an order 
of Court is required for any distribution. In an unreported 
case, whore, after a lengthy winding up, all the creditors had 
been paid, but assets remained to he realised, the creditors on 
the committee ^of inspection resigned and contributories were 
appointed in their places, and this airangemeiit was confirmed 
by Wright, J. 

In a voluntary liquidation the liquidator adjusts the rights of 
the contributoi'ies without reference to the Court (Section 186, 
i. and ii.). 

The balance, after payment of the comy)auy’s liabilities, is 
distributable among tlic conti’ibutories of the company in 
accordance wiili their rights under the MernoraTulum and Articles 
of Association of the company, a shareholder who has not paid 
calls due from liini being required to ])ay what is duo from him 
before participating, altlioiigh, if it appear that he will receive 
nioi'o than ho is liable to pay, the matter may be dealt with in 
account without requiring payment or re])aymeii(.^ 

Where there are shares having a pi’eferenee as to capital the 
amount paid on those sliares must be i*e])ai(l before any amount 
is paid to those wdiose rights are deferi'od — that is to say, the 
ordinary anjrl defended o'* founders’ shares; and the provisions 

of the Memorandum and Articles must be strictly followed. 

If, however, these do not contain any R])ecial pi’ovisions in 
]’elation to the distribution of tlie sur])lus assets, the shareholders 
all rank equally among themselves, even tliough some of the 
shares are preferential as to dividend — that is to say, if the 

same amount is paid up on all the shni'es, the assets are 

distributed rateably according to the number of shares held by 
each member; but if nui’e is paid u]) on some shares than on 
others, the surplus assets must first be applied in repaying to 
those who have paid the greater sum the excess they have paid 
over the others, and then the balance (if any) divided equally." 

'^J’his will have the same effect as if all the inoTieys unpaid on the 

sliares were collected and tlie whole assets, including these amounts, 
were divided among the members in pi*opoi*tion to tbe capital 

held by them. It may sometimes be iieccssai*y to make a call 

upon those who have paid the less amount, in order to repay 
to those who have paid the greater such a sum as will produce 


^ Br West (.'ouht Goldlieliis ; fx partr Rowe [lOOGJ 1 C'h. 1; and GnsseH’s Cafrc, [1860] 
1 Ch. B28. 

® Exchange Drapery Co., [1888] 38 Ch. D. 171; Wakefleld Rolling Stock Co., [1892] 
3 Ch. lOo. 


H-B. 
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an nquality.^ Money paid in advance of calls is repayable ■with 
interest before the ordinary capital is paid to the shareholders.^ 

A shareholder cannot participate in the distribution of assets 
until he has paid all calls due from him.^ 

If the capital is not exhausted by repaying to the shareholders 
the capital paid up, the balance is, in the absence of express 
provision, divisible among the shareholdei’s in proportion to the 
nominal amount of share capital held by tliem respectively, and 
not in proportion to the amount paid up on their shares,'*’ and 
where there has been a reduction of capital the shares only rank 
at the reduced amount.*'* If preference shareholders are declared 
to be entitled to a return of their capital in a winding up before 
any payment is made to the ordinary shareholders, and no more 
is said, it is not clear whether they are entitled to any fnrtlier 
participation in the surplus assets, the cases being conflicting.® It 
is submitted that in the absence of express words giving them 
further rights they are only entitled to repayment of their capital. 

These are the general principles. The varieties, however, 
introduced by the terms of the Memorandum or the Articles of 
Association are numerous, and effect must be given to the 
provisions interpreting them as in the case of any other deed. 
The Articles frequently refer to “ the surplus assets.” These 
words prlmd facie mean the fund available after payment of 
the debts and costs of li(j nidation of the company,^ but the 
"context may show that they mean the amount remaining after 


* Ex parte Maude, [1B71] 0 C'h. 51. If the Articles state that the loss is to be borne in 
proportioTi to the amount paid, or which ouprht to have been paid, on the shares held hy 
the members at the cuinmeucement of the wuidiuj:' up, the h(|uidator must make such calls 
as will make all the shares paid up to the same extent, and the assets will then he divisible 
proportionately to the number of shares held (Aiiplo-Continental Corporation, fl898j 
1 Ch. 337) , for “ capital paid ’’ includes what is to be paid ni the liquidation {ex parte 
Lowenfeld, f 18941 70 L, T. 3; see also Welsh Whisky Distiller^' Co., [1900] W. N. 69). But 
an Article providing that the loss is to be borne by tlie memberb in proportion to the 
capital iiaid up, or which ought to have liceii paid iqi, at the commencement of the 
winding up, on the sliares held by them resiiectively, excludes the princijile laid down in 
ex parte Maude (Hiipra), and In such a ease the liquidator cannot make calls for the 
purposes of eiiualisatum (KniiOnii (Boi-nco) Rubber, [1933] 1 Cli. 13t). 

* Wakefield Rolling Stock Co., [1893] 3 Ch. 166. 

s Grissell’s Case, [1800] 1 Cb. 628. 

* Birch V. Cropper, [1880] ‘ 14 App. Ca, 625; Wakefield Rolling Stock Co., [1902] 
3 Ch. 105. 

* Espuela Land and Cattle Co. No. 2, [1909] 2 Ch. 187. 

•Kspucla Land and Cattle Co. No. 2, [190i)] 2 Ch 187, per Swinfen Eady, .T. ; Fraser 
and Ohahners, Limited, [1919] 2 Ch. 670, per Astbiiry, ,T. ; and Anglo-French Music Co., [1921] 
1 Ch. 380, per Eve, J., favour the right to further participation; National Telephone Co., 
[1014] 1 Ch. 766, per Sargnnt, J., is oguiiist the rmht. Compare Will r. ’United Lankat 
Plantations Co., [1912] 3 Ch. 671, 1 1914] App. t’a. 11, where it is pointed out that each 
case will depend on the words used and that decided cases are of little help in interpreting 
a different set of words. 

7 Crichton’s Oil Co,, [1902] 2 Ch. 86; Odessa Waterworks, [1001] 2 Ch. 100 note. 
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also repaying the paid-up capital on all the sharesl If the 
shares are of different amounts, and the surplus is divisible 
without regard to the amount of the shares, the presumption, 
in the absence of express woi*ds, is that this means the sui’plus 
after repaying capital as well as debts.® If the surplus assets 
are to be distributed between the members “ in proportion to 
their shares,” this means the nominal amount of their "shares, 
and not the amount paid up ^ ; but “ in proportion to the capital 
paid ” has not this meaning.^ The words “ in proportion to the 
capital paid up on the shares held by them at the commence- 
ment of the winding up ” mean in proportion to tlie nominal 
amount of the shares, for tlie liquidator should call up the 

balance to adjust the rights of the contributories.® If it is 
desired to make the proportion depend on the state of things at 
the time of the liquidation, the words should be “in proportion 
to the amounts paid up at the commencement of the winding 

up on the shares held by them respectively.” 

If after the payment of the debts of the company and the 

costs of the liquidation any part of the reserve fund remains 
unexhausted, it does not follow that it is to be divided in the same 
way as dividends would be paid. Unless the Articles otherwise 
provide — e.g. if shareholders are only entitled to participate in 

dividends which have been declared — it will fall into and form 
part of the •surplus assets,^ though the Articles may be such ay 
to give such protits' to one class of shareholders,’^ and a surplus 
arising from the sale of the company's undertaking is not divisible 
profit for tlie purpose of paying arj-cars (>f preference dividend ^ ; 
but if the Articles expressly give the ordinary shaivholders the 
right to all profits after a fixed dividend has been paid to the 
jireference shareholders, and the full preference dividend has been 
paid, the reserve fund goes to the ordinary shareholders^^’; and 
if the ])refercnce shareholders are entitled to the profits, whether 

^ Re New Tninsviuil Co., [1806] 2 Ch. 7.50; rv Peabody Gold Mining Co., [1897] 
VV. N. 170. 

* Kamel Syndicate, Limited, [1011 J 1 Cb. 7M). 

•Driffield (las Light (’o., [1898] 1 Ch. 4.U. 

♦Mutoscope Syndicate, [1899] 1 (’b. SWJ. This case is difficuli to distinguish from the 
Anglo-CoiitiiientHl Corporation, [1808] 1 Ch. 3117. Wright, J., in his judgment H])])ear6 not 
to have cited the whole of the Article. 

• Ex parte Lowonfuld, [1894] 70 L. T. 3; Provision Merchants’ Co., [1872] 26 L. T. 802; 

Anglo-Continental Coi'iioratioii, [1898] 1 Ch. 317. / 

« Crichton’s Oil Co., [1002] 2 Ch. HO; Odessa Waterworks, [1901] 2 Ch. 100 note. 

"They wrovilil not he proHts for the jmrposes of sujier tax (see page 4J8, etipra). 

Mhsliop V. Smyrna and Cussaha Railway No. 1, [1895] 2 Ch. 2(i5. lint see Crichton’s 
Oil Co., [1902] 2 Ch. at page 95. 

^Espnela Land and Cattle Co. No. 2, [1909] 2 C’h. 187. 

Bridgewater Navigation Co., [1801] 2 Ch. 317. 

39 * 



THE CONDUCT OF THE LIQUIDATION, 


6li 

dividends are declared or not, any undivided profits must be 
applied first in paying arrears of their dividend, but there is 
a difference of judicial opinion how far a provision that they are 
entitled in the winding up to arrears of the preferential dividend 
gives them a right to anything beyond the undivided profits.^ 
Profits earned after the commencoinent of the winding up are 
divisible as capital.- 

Criminal Prosecutions. 

In a compulsory winding up or winding up under supervision, 
if it a})pears to the Court in the course of a winding up by 
or subject to the supervision of the Court that any past 
or present dii’ector, manager, offit^er, or memhor of the company 
has been guilty of any offence in I’elatioii to the com])any for 
which he is criminally resj)onsihIe, the Court may on the 
application of any person intei‘estcd in the winding up, or of 
its own motion, direct the liquidator to ]>r()sec.ute for the offence, 
and may oiuler the costs and expenses to he ])aid out of the assets 
of the company” (Section 217, Suh-section 1). In a voluntary 
winding up the Ihpiidator is empowered, “ with the previous 
sanction of the Coni’t,” similarly to pi’osecute, “and all ex])enses 
properly incurred by liiiji iu the prosecution shall be payable 
out of the assets of the company in ])riority to all other 
liabilities ” (Section 217, Sub-scction 2). 

Pi’osecutioTis have been ordoi’ed under these secftions.^ The 
princi])les on which the Court wdll act wei’e considered by 
Buckley, J., in the hondon and Globe Finance Corpoi*ation case,* 
where be laid down that a ])r()sccution would be ordered when 
the cii’cunistances were such that an ln>ncst and up]*iglit man 
desirous as a good citizen of doing bis clut}^ by the State would 
feel that he ought at his own expense to institute a prosecution. 

The crimes for wliicli a prosecution may be ordei‘ed are any 
offences criminally piinisbalde committed “ in relation to the 
C0Tnj)any.” 

The offences specially dealt with in regard to compajiies ai‘e 
those referred to in Section 216 (destroying, mutilating, altering, 
or falsifying any books, j)apers, or securities, or making or being 
privy t(^ making any 'false or fi’audulent entry in any register, 
book of mjcount, or document belonging to the company with 
intent to deceive or defj’aiid any person) ; Section 281 (wilfully 

^ Seo 2W, ttiipra. 

“ Bish(ip r. Smyrna luid ('nssaba Railway No. 2. [ISO.")] 2 Cli. 506. 

s Mercantile Marine Insurance Co., j}pr Nuitli, J., [18S2J ; re Denham A Co., pf*" 
Chitty, .1., [1881] W. N. 122. JiCave was refused in Eiipum Fuel end Gas Co., [1B75J 
W. N. 10, though the defendants were subsequently convicted (Reg. v. Aspinall, [1877] 

2 Q. 11. D. 48). 

♦ [lOOn] 1 Ch. 730. 
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making a statement false in anj material particular, knowing it 
to be false, in any return, report, certificate, balance sheet, 6r 
other document required by or for the i»urposes of the Act specified 
in the Fifth Schedule) ; and Sections 81 to 84 of The Larceny Act, 
1861 (fraudulently taking or applying to his own use property 
of a public company, keeping fraudulent accounts, desiroying or 
mutilating books, or making or concurring in making false ‘entries, 
or omitting or concui-ring in omitting material entries in books of 
account or other documents, and making, circulating, or juiblishing 
any written statement or account known to be false in any 
material particular, with intent to deceive or defraud ^ any member, 
shareholder, or creditor, or with intent to induce any person to 
become a shareholder, or to entrust or advance projierty, or to 
enter into any security for the benefit of the company). 

If }n*oof is given that there is jirobahle cause foi* believing that 
a contributory is about to abscond, or to remove or conceal his 
goods for the purjiose of evading payment of emails, or of avoiding 
examination respecting the affairs of the company, the Court may 
cause him to be ari'ested, and his books, jiapers, money, and 
goods seized and kept (Section 176). Tin's powx'r has been used 
to keep a director, wbo was also a contributory, fi'om absconding, 
and it has been used for seizing jmoperty without arresting the 
person. - 

Thei*e al*e very maii^ penalties under the Act for dofaiiH in 
complying with its provisions. Section 276 declares that all 
offences wider the Act made puni.shablc by any hue may be 
prosecuted under the Summary Jurisdiction Acts: i.e. in a Police 
Court or Petty Sessional Court. lu Scotland prosecutions for a 
number of olVences specified in Section 276 must he at the 
instance of the Ijord Advocate or a ])rocnrator fiscal as the 
Lord Advocate may direct. 

Fines may be a])])liccl in or towards ])ayment of tlie costs 
of the prosecution or in or towards rewarding the informer 
(Section 277.) 

DlSSOIJlTION. 

In a compulsory winding np Section 172 ])rovides that “when 
the atfairs of the company have been conij)letely wound up, 
the Court shall make an order that the company he dissolved 
from the date of the order, and the company shall be dissolved 
accordingly.” 

^“To deceive is by falsehood to induce a state of mind, to defraud ib by deceit to 
induce a course of action”; “to defraud is ... . hy deceit to induce a man 

to act to his injury” (per Buckley, J., London and Globe Finance Corporation, [1903] 
1 Ch. 732, 733). 

2 Imperial Mercantile Credit Co., [1SC8] 5 Eq. 2Q4>. 
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The order must be reported by the liquidator to the Registrar 
of Companies (under penalty of five pounds a day), who makes 
a minute in his books accordingly (Section 172, Sub-sections 2 
and 3). The order may, it seems, be made even in the case of a 
company incoi'porated by Act of Parliament, showing an intention 
that it should continue in perpetuity.^ 

In a voluntary winding up the dissolution takes effect three 
^mopths after the registration of the Return of the Final Winding- 
Up Meeting, as stated on page 537, supra. As to setting aside a 
dissolution see page 538, supra. 

After Dissolution. 

When a company i.s finally di.ssolv'ed the Court has no longer 
any jurisdiction to reach it, for there is no company," and it has 
no officers or other agents who can be served with notices or writs 
on behalf of the company ; but it has not infrequently happened 
that there were persons who had grievances or claims which they 
desired to enforce, and in the case of voluntary liquidations, where 
the dissolution was entirely the act of the liquidator, it was 
sometimes argued that in a voluntary winding up, inasmuch 
as the final meeting is only to be held “ as soon as tlio affairs of 
the company are fully wound up” (Section 195), the dissolution 
would not take place if in fact there was property not disposed 
of or liabilities not dealt with. This contention was, however, 
disposed of in the Court of Appeal,^ and the words cited must 
be read with the qualification “as far as the liquidators can wind 
them up.” 

• Under the old law a dissolution could not be re-opened 
“ except in the case of absolute fraud — fraud with which the 
company could be fixed.” “If there were a case of that kind, 
then very likely the whole thing might be set aside : that is to 
say, it might on proper })roceedings being taken be made clear 
that the whole winding up was null and void, and then the 
company would be restored again to its position, subject to the 
claims of creditors and contributories ” ; but, as stated on 
page 538, supra, the Court has now power to re-open a dissolution 
at any time within two' years after it has been effected. 


' Bradford Naviffatjou Co., L^870j 10 Eq. 331, 5 Ch. 000. 

3 Westbourne Grove Drapery Co., [1870] 27 W. R 37, 39 L. T. 30. 

3 Pinto Silver Mining^ Co., [1878] 8 Cli. D. 273; London and Caledonian Mokrine 
InBurnnce Co., [1870] 11 Ch. D. 14L 

* Per James, L. J., London and Caledonian Marine Insurance Co., [1879] 11 Ch. D. 141. 
What the proper proceedings” would be are not indicated. The Lord Justice also 
suggested that before the dissolution a creditor might ** take proceedings to obtain an 
injunction to prevent the completion of the winding up and the dissolution of the 
company.” 



AFTRH OfSSOLtrnON. 


6U 


The Court also has power after the final meeting has been 
called, but before the lapse of three months, to defer the date 
of the dissolution (Section 195, Sub-section 4). This renders 
unnecessary the former practice of presenting a petition for 
compulsory liquidation, or obtaining an oi*der to stay the winding 
up, to which resort was had to prevent a dissolution becoming 
effective while claims were pending or property remained 
undistributed.^ 

If there is an effective dissolution, either by order of the Court 
under Section 172, or by the lapse of three inoiitlis from the final 
meeting in a voluntary winding up, and the Court does not within 
two years set aside the dissolution, claims by the company against 
other persons vest in the Crown,- there being no longer a company 
to enforce them ; but if before the dissolution the right of action 
}jas been assigned, either expressly or by an assignment of “all 
the assets of the company,** the assignee will in some cases be 
able to enforce tlie claim by an action brouglit in his own name. 
Section 157 of the Act of 1862, which gave to a person taking 
an assignment of a cliose in action, in pursuance of the Act, a 
right to sue in his own name, is not reproduced in the 
Consolidation Act. The assignee can thei’efore only sue in his 
own name if he can show that before the Judicature Act he 
could have sued in equity without joining the assignor (t.e. in 
case of a<» purely equitable debt which could not be recovered 
at law), or can bring himself within Section 25, Sub-section 6, 
of The Judicature Act, 1875 : t.e. where there has been an 
absolute assignment in writing, not purporting to be by way 
of charge only, “ of any debt or other legal chose in action *’ 
of which express notice in writing has been given to the debtor,^ 
In this section of the Judicature Act “legal chose in action*’ 
includes the right to cnfoi-ce contracts — e.g. for the supply of 
goods — and if the conditions above mentioned are satisfied the 
assignor of such a contract need not be joined,'*' iind it seems 
that unliquidated damages for the breach of contracts can also be 
recovered without joining the assignor if the contract is one of 
which a Court of Equity would grant specific pei*formance,^ but 


* Me Iflasteni Investmont Co., [19()5J 1 Ch. 352. 

^ He Kif«-ginson A Dean, [1899] 1 Q. B. 325. 

* ITie notice may be given after the death of the assignor (Walker v. Bradford Old 
Bank, [1881] 12 Q. B. D. 611), and therefore, it would seem, after the dissolution of the 
assigning ooinpany. 

* TuUmrst v. Assooiated Portland Cement Manufacturers, [1003] App. Ca. at 
pages 420 to 424. 

‘Torkington v, Magee (Div. Ct.), [1903] 2 K. B. 427, where the matter was fully 
discussed. The point was not considei-ed iii the C. A., [1903] 1 K. B. 604. 
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not unliquidated damages for torts. ^ The words “ not puqiorting 
to be by way of charge only ’* will prevent a charge in debentures 
^being sufficient to carry the right to sue, but an assignment in 
a trust deed expi’cssed to be absolute, coupled with a proviso for 
redemption, would suffice.- 

If a company is lessee under a lease, the dissolution of the 
company brings the lease to an end and the land I'everts to the 
lessor, persons wdio have guaranteed tlie rent being i-olieved from 
liability,'^ but if a tJiird party liad a beneficial interest in the 
lease at the time of the dissolution of the coni])any the reversioner 
takes the interest which reverts to him as trustee for the beneficial 
owner, and the Court will make a vesting order to give effect 
to this right.*^ Where a com]>any was registered under The Land 
Transfei* Acts, \H7*) to 1871), as proprietor witli a i)ossessory title 
under an underlease and was dissolved the Court at the instance 
of the original lessee made an or<ler to close the register.'* 

In like manner when, as a result of the dissolution, there is no 
company to l)e sued, claims against the company will fail, and 
proceedings commenced before the dissolution but not ready for 
hearing become inetTectivc ‘* ; but if the case is ripe for hearing 
before the company is dissolved, and by leason of tlie state of 
business of tlie Court is not lieai’d until after the dissolution, relief 
can be given as if the company were not dissolved'^; hut in such 
a case it would seem that in future the proper course will be 
to apply to the Court to defer or set aside the dissolution under 
Section 11)5 or 2i23. , 

When a comiiany in voluntary liquidation has been dissolved 
no petition for its coni])ulsory Jiipiidation can lie elfective, for there 
is no 'longer any comjiaiiy to wind u}),^ unless the peiftiou was 
ready for hearing before tlie lapse of tlie three months which 
caused the dissolution to take effect.^ 

After dissolution no proceedings can be taken under Section 
215 against the directors or officers foi* misfeasance.''^ 


^ May V. Lane, [IHOS] 01 1^. ,1. g. 11. 2.'1G, JlaAVKoii r. (imit Northern nnd ('ity Kiiilwny, 
[1906] 1 K. n. 270. As to wlmt cliobes lu tirOon litll AMthin the rule see the notcb to 
The Judicature Act, 1873, Section , 26, Snb-scction «, m the Annunl PrHCticc. 

Hu^-hes r. rump House Co., *[ 1002] 2 K. H. 300 ; Tuncred v. Delujfoa liny Kaihvfly, 
[1889] 23 g. n. 1) 239; Comfort r. Betts, [1891] 1 g. H. 737; re Bell, L1«0(J] 1 Ch. 1. 

> Hastintfs Cori)oratioii i-. Lettou, [11H>8] 1 K. B. 37b. 

* JKe Albert Rotid, Norwotwl, [lUlO] 1 UIj. 289. 
s C. & C. Tuff i\ Rejfistrnr of Ijaud Ke^fibtry, [1918] W. N, 2C. 
c Balton r. New Beebton Cycle Co., [1900] 1 Cli. 

7 WViiteley’s Exerciser v. Gainage, [ 1898] 2 Ch. 44)5 ; Crookhaven Mining Co., [1860] 3 Eip (iO. 
•Puerto Silver Mining Co., [1878] 8 Ch. 1). 273; London and Caledonian Marine Insurance 
Co., [1879] 11 Ch. 1). 14t); Schooner Pond Coal Co., [1888] W. N. 70. 

«Coxon r. Gorst, [1891] 2 (^i. 73. 
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A creditor, however, lias a remedy in damages against the 
liquidator if, with knowledge of the existence of a debt, he has wilfully 
or negligently distributed or parted with the assets and caused 
the dissolution of the company without providing for such debt.^ 
A solicitor who continues to represent a company after it has 
been dissolved is liable to the opposing pai-ty for costs incurred 
by reason of the solicitor having held himself out as Iraving 
authority to act for the company. - 

Any ]icrsonal property ivliich after dissolution is discovered to 
exist belongs to the Crown as Inma vacantia. Whether this rule 
applies to leaseholds and chattels real is not clear: there are 
conflicting dicta.*^ If the property consists of debts from third 
parties the debts are not extinguished, but are payable to the 
Crown, unless previously to the dissolution they have been assigned 
to a })urchaser. Thcj*e is still a (juestion to be argued as to the 
effect of real estate being outstanding in trustees^: if vested in 
the company, land would j»ass to the Ci’owii by escheat on dissolution 
of the conij)a]iy. 

Jn I’egard to assets other than things in action, if a company 
befoi-e dissolution has agreed to sell any of its jnoperty and has 
received the pui’chase considera-tiou, but has not actually effected 
an assignment, it is no doubt, so long as it continues to exist, a 
trustee for tbe purchaser. If, however, the com])any is dissolved 
without completing the a.^signnient, there is a question wnether 
or not the Court can make an order vesting the property in 
the purclnif^T. Farwell, J., in England, and O’Connor, M. 11., 
in li’clund, have held in the case of leaseholds that such 
an order can be made,^ and Warrington, J., has followed this 
ruling''; while Buckley, J., in the (^ase of letters patent, has 
lield that the Court has no jui-isdiction to make the order, and 
that the pn)pertv vests in the Crown, ^ and Romer, J., also in the 
t*asc of letters patent, has held that the Couit has jurisdiction 
to make the order.*’ Until a case is taken to the Court of Appeal 
no certainty will exist on the point. 

Mjondon and C'alcMtt4.a Marino Iiihurnnco Co., [1870] 11 (Ui. I). lH; I’lilMford ?i. Deveinsh 
L1903J 2 (’ll. 026; Argyll’s, J.miited r. Co.\etrr, 1 1913] 29 'I'. L. II. 3.1.’). 

® Sii 11.011 r. Now noe(?tu« (’ycle Co., [ 190()J I (’ll. 43. 

^ .See Hastings Coriioration r. Letton, [llHlsj 1 K. 11. 378 ; and, on the other bund, 
Pryce .Tones v. Willmnis, [J902 | 2 Ch. 617, and re Uoud, 1 18. 

lligginson & Dean, [1899] 1 Q. It. 325. '’See re Ilond, [1001] 1 (’li. 16. 

® JZr Coneral Aecidont Assurance (’orporation, [lOOl-j 1 Ch. 117^; re Hichard Mills & Co,, 
[1905] W. N. 30; (Queenstown Dry Docks C<»., [1918] 1 I. H. 350. See also (!. anil (.. 'luft, 
Linnted, r. Ilegistmr of Land Registry, [lOlH] W. N. 20, 34 T. Ij. R. 205. 

"•Me 9 Itoraore Road, [1906] 1 (!h. 359, whore it appears that Maliiis, V. t., innde 
a Similar nrdor m 1880 lu regard to freeholds. Coniparo King of Hanover c. bank of 
England, [1809] 8 Eq. 360. 

* Me Taylor’s Agreement Trusts, [1904] 2 Ch. 737. 

® Dutton’s Patent, in re, [192 | W. N. 64. 
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Abortive and Defunct Cqmpanies. 

Companies which* have never commenced operations, or have 
ceased to carry on business, and have no assets to divide, are 
frequently disposed of without a winding up, under the provisions 
of Section 242, which provides that where the Registrar has 
reasonable cause to believe that a company is not canying on 
business or in opei-ation he shall send to the company a letter of 
inquiry. If he does not within a montli receive an answer, he 
is, within fourteen days, to send a second letter by registered post, 
and if to this he does not receive a reply that the company is 
carrying on business, he may publish in the Gazette and send to 
the company by post a notice that at the expiration of three 
months the name of the company will be struck off the Register 
and the company dissolved. At the expiration of this period the 
name is struck ofF and the company dissolved^; but the liability 
(if any) of every director, managing officer, and member continues, 
and may be enforced as if the com])any had not been dissolved.^ 

Further, by Sub-section 4, where a company is being wound 
up, if the Registrar has reasonable cause to believe that no 
liquidator is acting, or that the aifairs of the company are fully 
wound up, and the proper returns have not been made by the 
liquidator for six months after notice demanding the returns has 
been sent to the registered address of the company, or to the 
liquidator at his last known place of business, the* provisions of 
Section 242 apply, and the company’s name may be struck off 
the Register with the same results. • 

Any company member, or creditor aggrieved by this proceeding 
may by petition apply to the Court in which the company is liable 
to be wound uj), and the Court, if satisfied that the company was 
carrying on business or in operation when struck off,"* or tliat it is 
otherwise just so to do, may order its restoration to the Register, 
whereupon it shall be deemed to have continued in existence as if 
its name had never been struck off (Section 242, Sub-section 6). 
The Registrar of Companies should be made a respondent, and the 
costs are usually made payable by the applicant, even if he is a 
creditor in no way to blame.^ The company must be made co- 
petitioner with the 'applicant so that it may give the usual 


* In 192H in England and Wales, companies were in this manner removed from the 
Register, as against HIXIS registered and 2S59 wound up during the year. 

> This liability continues after the company is restored to the Register unless the 
Oourt makes an onler under Section 2t2, Sub-section 6, relieving them (Brown, Bayley’b 
Steel Works, [1905] 21 Times L. R. 374). 
s Rf Conrad Hall & (^o., [1919] W. N. 275. 

^ While a voluntary liquidation is proceeding the company is **iu operation” for that 
pui'pose (Outlay Assurance Society, [1B87J 34 Ch. D. 479). 

^ Newfoundland and Canadian Trust, cor. Buckley, J., 27th January, 19().S. 
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undertaking to make the returns which have been omitted, upon 
which, of course, the appropriate fees must* he paid.^ A person 
who is suing the company for the rescission of an agreement has ^ 
no locus standi to oppose its restoration to the register.® In a Scotch 
case the Court made the costs of the Registrar a first charge 
on the assets.^ The practice is also to require that all returns 
to the Registrar which have been omitted shall be made, and the 
appropriate fees paid. 

The Court has no power to impose a penalty on the company 
as a condition of restoring it to the Register.* 

It sometimes happens, when the company has not gone to allot- 
ment, that the subscribers to the Memorandum desii'e dissolution, 
in which case, upon a memorial, signed by the subscribers, 
stating that the company is not carrying on business, being 
lodged with the Registrar, he will (unless he should consider 
the company ought to be wound up by special resolution) issue 
the proper notices, and in due course dissolution will take place. 

Before the Act of 1900 if any unpaid creditor was dissatisfied 
at the removal of the company’s name his proper remedy was to 
petition for a winding-u}) order,** but he may now apply in the 
same manner as a member (Section 242, Sub-section 6). 


^ Walter Wrifyht, in rr, [1923] W. N. 128, 

» lie Conrad Hall & Co., [lOId] W, N. 275. 
s Healy Petitioner, [1803] Court of Sesa., 6 F. 64^1. 

* Brovrn, Bayley’s Steel Works, [1006] 21 Times L. R. 374. 
‘ AukIo- A merican Exploration Co., [1898] 1 Ch. 100. 
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CHAPTER V. 

RECONSTRUCTION OF A COMPANY. 

Reconstruction of companies has been common, the process known 
by this name being a sale of the undertaking of the existing company 
to’ a new company. The object is most commonly to raise fresh 
capital, which is effected by issuing partly paid shares in the 
new com])any in exchange for the fully paid shares of the old 
company and calling up the balance on the new shares ; but 
reconstruction is also resorted to for the purpose of amalgamating 
two or more comj»anies, or taking new powers in the Memorandum, 
or re-arranging the capital of the old company, or effecting 
compromises with creditors by inducing them to take shares or 
debentures extending over years in place of their claims as 
creditors, and occasionally a very prospei'ous company reconstructs 
so as to give its memher.s two or more shares for every share 
already held by them. The large inci’ease in stamp duties, both on 
the capital of the new company and on the documents of transfer, 
has I'cndered such a transaction veiy costly, and whenever possible 
resort is now liad to a reorganisation of the existing company 
(see page 441, et .scry.), hut there ai‘e cases where, only a total 
reconstruction Avill meet the i*e(juircnien1s of the case. 

A liquidation for tlie ])urpose of reconstruction Ipxs the same 
effect as «auy other winding u}): ejj. dehtmtures and other debts 
payable at a future date l)ecome immediately payable, and leases 
forfeitable in the event of a winding u]) are detei'inincd.^ In cases 
where the debentures are repayable with a premium in case of 
a reconstruction, the ])reniium is jiayable even though a single 
company does not take over the wdiole business of the liquidating 
company.- 

The sale of the undertaking may be effected (1) before the 
liquidation, under powers contained in the Memoi'andum, but this 
is only possible when a liquidation is not in immediate contempla- 
tion, or (2) after the* liquidation is commenced, under the powers 
contained in Section 192 (formerly Section 161 of 1862). 

For some years it was considered tliat if the Memorandum of 
Association contained pow'ers for the company to sell its business 

1 Hoi-bey Ehtatc, J^ituiteil r. Steiffcr, 2 Q* 1^. 70 , Fryer r. Ewart, [1002] App. Ca. 187. 

Where such Icnsehulds are mort^ti^ed tlic mortgagees are allowed u reasonable time to 
remove the tenants’ fixtures comiirised m their security (Glasdir Copper Mines, [1904] 
1 Ch. HIO). 

- South African Supply and Cold Storage Co., [1904] 2 Ch. 208, whore Buckley, J., 
discussed vvliat constitutes a recoustriu'Cion. 
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to another company in consideration of shares,^ and to distribute 
the shares 2 in specie, this would enable the company to avoid 
compliance with the provisions of Section 192 referred to below 3; 
but the conti*act for sale had to be made before the company was 
in liquidation. Tn 1908, however, the question came before the 
Court of Appeal, which held^ that the proper function of the 
Memorandum of Association was to deal with the objects c^f the 
company during its corpoi*ate life, and not after that life had come 
to an end, nor “ to define under the corporate objects the distribution 
of the assets after the corporate life is at an end”"’; and furtlier, 
considering that the object of the scheme of selling for partly paid 
shares was to compel members to accept a further liability or lose 
all interest in the concern, dechared that “any clauses which can 
be used to maintain a scheme wliich imposes upon the member 
the alternative of accepting liability for a lai’ger sum or being- 
dispossessed of his status as shareholder upon terms which ho is 
not hound to ac(;e])t are uLtni vires."' Accordingly, in cases whei-e 
Section 192 is not called into operation the right of every member 
is “to have the assets, including ihc shares in the ])urchasing 
company, realised and ajiplied, first in payment of the debts, 
and then to have his ])roportionato share of the balance.”® 
Therefore, although a coiu])an 3 ' can sell its undertaking under 
powci-s in the Memorandum when it is intended to retain the 
]jrocecds of syle in the brsincss of the coinpauj (e.g. wic'i* single 
steamship company sells its only ship and with the purchase 
price buys another), yet “if the com])any is pro])osed to he wound 
up and the transaction is a sale and disti-ibution, then .... 
the Statute provides that sale by conversion into money may be 
replaced by exchange for shares upon the terms, hut only uponi^ 
the terms, of complying with the })rovisious of Section 161 ” 
(now Section 192),'^ in which case the ]-ight of a member t.o dissent 
cannot he excluded. Before this decision it had been held that the 
sale, AvVien made under the Memorandum, must be one which con- 
templates the payment of tlie consideration to the vendor company. 
Any scheme which involves the issue of the new shares direct to 

^ An ordiniiry power to sell is construed as Ueinj' a jjower to sell for cash (Payjie 
t’. Cork Uo., [lSk)0] ] Ch. 308), and would not justify a sale for shares, but ti power to sell 
“in such manner and on such terms as the coinjiMny sh»ll think projior” authorises 
a sale for shares (William Thomas & Co., Limited, [1015] 1 Ch. 325). 

'Either fully paid or partly paid (Mason r. Motor Traction Co., [1905] 1 (-h. 119).^ 

^Cotton V. Imperial and Foreign A pency Corporation, [1892 ]^3 Ch. 464; Wall t. London 
and Northern Assets Corporation, [1898] 2 Ch. 409; Booth v. New Afrikander Gold Mining Co., 
[1903] 1 Ch. 205; New Zealand Gold Extraction (’o. v. Peacock, [1894] 1 Q. I). 622. 

* Uiagood V. Henderson's Transvaal Estates, [1908] 1 Ch. 743. 

* Ibid. 1 Ch. 757. 

« I bid. 1 Ch. 761. 

1 Ch. 702 Etheridge v. Central Uruguay Co., [1913] 1 Ch. 426. 
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members and declares that those who do not take up their 
proportion shall lose their interest in the assets is ultra vire$ ^ ; 
for the old company could not take powers to distribute its assets 
among- its members except in a liquidation, and if a liquidation 
necessarily intervenes Section 192 applies. 

The procedure under Section 192 is as follows: — The company 
must 'go into liquidation,- and pass special resolutions authorising 
the liquidator to sell the undertaking under Section 192 (for the 
sale under this section can only be made by the liquidator). The 
authority may be general, or may be confined to a specified sale, 
to be made in accordance with a scheme of reconstruction or a 
draft agreement submitted to the meeting. To avoid unpleasant 
mistakes, it is advisable that the resolutions authorising the sale 
of the property should be submitted simultaneously with the 
winding-up resolutions, so that if the former are not cairied the 
latter may also be dropjjcd: otherwise the company will find 
itself in liquidation without any scheme for selling its business.^ 
Both the voluntary winding uj) and the authority for a sale 
require special resolutions ; but they may be passed together at 
the first meeting, and then confirmed together at the second 
meeting. Special notice of each resolution must, however, be given 
to the shareholders, specifying that a sale is intended under 
Section 192.'* and if the directors deidve any s])ecial advantage 
a notice which does not disclose this fact is insufficient. But it 
is no objection to a scheme of reconstruction that it openly gives 
a bonus to directors.^ , 

Wliere a draft agi’eeinent for sale is prepared the special 
resolution may refer to and approve it, and no other scheme of 
^reconstruction is necessary. But power sl)ould be taken for the 
agreement to be carried out with or without modifications. 

If any member of the company being wound up who has not 
voted for the special resolution at either of the meetings expresses 
his dissent from the resolution in w^riting, addressed to the 


* Manners r. St. David’s Gold Mines, f 1004] 2 Ch. 60:i. 

= The resolution sanctioning the sale may he either before, contemporaneously with, or 
after the resolution for voluntary winding up (Section 102). 

* Cleve r. Financial Corporation, [1S74] 10 Kq. 303; Clinch c. Financial Corporation, 
[1869] 4 Ch. 117 ; I’hoinson r. Henderson’s Transvaal Estates, [1008] 1 C’h. 76B. 

* Imperial Bank of China v. Bank of Hindustan, [1808] 6 Eq, 91; rx parte Fox, [1871] 
1 Ch. 103. 

* Kaye v. (’roydon Tramways, [1808] 1 Ch. 358; Tiessen r. Henderson, [1890] 1 Ch. 861 ; 
Clarkson v. Davies, [1023] A. 100. 

^Southall r. British Mutual Life Association, [1871] 0 Ch. 614. 

7 This includes the executors of a deceaserl member, even if the Articles declare that 
they shall not have the rights of a memlier till they are registered (Llewellyn v, Kasintoe 
Rubber Estates, [1014] 2 Ch. 070). 
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liquidator and left at the office of the company^ not later than 
seven days after the date of holding the confirmatory meeting, 
he may require the liquidator either not to cany out the scheme, 
or to purchase his interest ^ at a price which, if not settled by 
agreement, shall be determined by arbitration (Section 192, 
Sub-sections 3 and 6). In such an arbitration the dissentient has 
to prove the value of his interest, but he will not be allowjed to 
examine the directors under Section 174 to obtain evidence for this 
purpose.^ If a person who ought to be but is not on the Register 
of Members gives notice of dissent the Court may, on making 
an order for rectifying the Register, declare that it shall’ relate 
back, so as to render the notice of dissent effective/^ 

The decisions as to what ipay be lawfully inserted in a scheme 
of reconstruction are summarised by Buckley, lj. J., as follows: — 
“ (1) That the shares for dislribntion be partly paid shares, or 
(2) that if ‘a member’ wants the shares he must apply for them 
within a limited time, or (3) that shares unapplied for are to be 
at the disposal of the new company, or (4) that shares unapplied 
for may be sold and the member avIio does not' assent shall take 
the proceeds,^’ .... or (5) that the shares shall not go to 
the company or be assets of the company, but shall go direct to 
the members,” but “if there arc dissentient members unpaid the 
company may be put nndei* an niidertakiiig not to part with the 
assets until provision is nnide for thorn. ’® 

Finding the money to pay out dissentient shareholders in a 
reconstruction is often a great difficulty where the shares of the 
new (!ompany are not marketable. ’I'lierc is, however, no way 
of avoiding the obligation to pay out tliese dissentient members." 
I^lje Articles used often to provide that slmreholders dissenting 
shall not have the rights given them by this section, or that the 
value of their interests shall be determined in some other way than 
by arbitration under the Act; but siieli provisions are invalid, for 
the Articles cannot negative ii provision in the Statute for the 

^ In the case of a RhodesLaii company, under aimiltir words ju the Colorual Ordinance, 
WarnnKton, J., lieUl that a notice actually served on the lupudator in ICiiffUnul and not left 
at the rcj^^istored office was sufficient, and that the li(|Uidator could waive service at the 
office (IJrailey r. Rhodesia Consolidated, Lunited, [1910] 'i Ch. 05). 

- The notice must in terms state both alternatives for the lupiidator to choose from, or 
it will be inoperative (Donicrara Ruhlier Co., [1913J 1 Ch. 1131 ; Union Hank of Kingstou- 
upou-Hull, [1880] 13 Ch. D. 808). 

» British Buildinj? Stone Co.. [1008] 2 Ch. -450. 

* Sussex Brick Co., [1004] 1 Ch. 603. 

‘That 18 , if he is not a “dissentient.” If he dissents his rights must be ascertained 
by agreement or arbitration, and he cannot bo compelled to accept the selling value of 
his shares. 

* Bisgood r. Hoiulorson's Transvaal Estates, [1908) 1 Ch. at 700. 

^ Ex parte Fox, [1871] 6 Ch. 187, 103 ; and see next note. 
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benefit of the whole body,^ and they are not an agreement settlinpf 
tlie price within the meaning of Section 192, Sub-section 3.® If 
the company being wound up is in difficulties, the value of the 
interest of such members is of course very small. 

Usually, when further money is required, the airangement is 
that holders of fully paid shares in the old company shall accept 
shares which are not fully paid in the new. This will of course 
make the probability of there being dissentient shareholders much 
greater; but if they have not given notice of dissent within seven 
days, the}^ cannot claim to be bought out. A shareholder who 
has not dissented cannot, however, .be compelled to take shares 
having a liability, and if he refuse the new shares ho loses all 
interest in tbe com]>any, and is not liable for any calls on the new 
shares.^ In a case where the!*e is a liability on the new shares 
a time sliould be fixed within which shareholders must elect 
whether they will take tlie new shares, and any not taken up 
will then be at the disposal of the old company or its liquidator^; 
or the scheme may provide that tlie shares not t.akcn u]) shall be 
at the disposal of the new company,^* or that the consideration 
shall be reduced by the amount of the shares unap])lied for after 
the expiration of the pei’iod named ; but the new company and 
the liquidator have no power to issue the partly paid shares to 
members of the old com^mny who have failed to apply in time.^ 
Reasonable time must be given for members to ^lect whether 
they will take the new shares, and it must extend to a date 
beyond tlie registration of the new company.'^ The shares when 
not fully paid will be allotted direct to the shai’eholrlers, and not 
to the li(|iiidator.^ The liquidator usually sends a notice to the 
members of the old company, enclosing a form of ap])lication 
to be sent to tlie new company. This application, if sent in, is 
only an offer to take the shares, and may be witlidrawn before it 
is accepted by the new comjiany. It is not an acceptance of the 
offer by the new company so as to make the a]>i)licant a member 
forth with.'-^ 

•Payne r. Cork Uo,, 1 1 (Jli. 308 ; Uisjjooil r. Ueiulerson’d Transviuil Eetates, [1008] 
1 CU. at pa^fc 7o8. 

3 Uanu^-Goiild r. Slinr])niK'\on Pick Syndicate, [1890] 2 Cli. 80. 

3 (Vbc, [1805] 2 11. Si M. 057. 

* PoatlethwBite v. Port Philip Ac. Co., [1800] -13 Ch. 1). -153. 

® Burdott-Contts r. Hannan’s True Bine Gold Minn, [1809] 2 (-h, 61C, ft is doubtful in 
such a case whether tlie new coiuiiany can treat the shares as iiartly paid up. 

* Mucphail V. l*oormun Gold Mines, Timet, 13th March, 1897. 

■7 Re South Australian Petroleum Fields, [1894] W. N. 189. 

* Re City and County Investment Co., [1880] 13 Ch. D. 476; TmiisvaarExploring Co. 
V. Albion Gold Minos, [1800] 2 Ch. 370. 

•Metropolitan Fire Insurance Co., Wallace’s Case, [1900] 2 Ch. 671. 
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Where the new company considers that it is an advantage to 
have as many as possible of the partly paid shares issued, the 
liquidator should bo empowered to sell shares not applied for, 
and, as fax* as possible, sliould sell them. The proceeds of such 
a sale will belong to ilie menibcj's of the old company who have 
neither accepted shares in the new eomjiany nor dissented, for 
the other members hjive already received Iheir proportion *of the 
purchase consideration.^ TJie liquidator will nominate the purchasers 
of the shares to leceive an allotment of the number they have 
bought credited as partly ])aid. 

Recently it has been a custom to underw^rite the shai’es fift'ered - 
to the members of the old company, hut it is difliciilt to see 
how eithei' the old company or the new is justified in applying 
its assets in paying peo]>le to take shares already partly paid. 
Cozens-llardy, J., stated such underwriting to be illegal and 
improper, and the Court of Appeal required it to be withdrawn 
from a scheme to which its sanction was asked under The Joint 
Stock Companies Arrangement Act, 1870.^ However, in another 
case where the scheme of reconstruction provided that any shaies 
which Avere not taken up by members of the old company should 
be issued to a nominee of the new conqiany, who was, in fact, an 
underwriter, the Court of Appeal held that there was no objection 
to the scheme,^ and Nevill, J., has held that the new company 
may pay a Commission to underwriters for agreeing to puj’chase 
the ])artly paid shares from the lupn'dator of the old company at 
a nominal ^uiri, so as to become liable to pay u]) the balance 
of the shares.* 

It must be observed that Section 192 only authorises a sale 
to a company already in existence or formed for the }>urpose of 
purchasing tlic assets of the old company. Hence a sale to an 
iudiv^idiial cannot be carried out nndc]* this section, but an agree- 
ment may be made with an individual acting as agent or trustee 
for a company about to lie foi*med, and not purchasing to make 
a profit for himself.^ Under the Act of 1862 it was held that the 
sale might be to any company, British or foreign, and whether 
iiicorj) orated under the Companies Act or not.^ But under 
the Act of 1908 it has been held that the sale can only be to 
a comjiany incorporated under the Companies Acts,^ for by the 


* Lako View Extended Gold Mine, [llHXi] W. N. W, 

(Janiimg' JaiTiih Timber Co., fllKXlJ 1 Cb, 708, 00 Jj. J. CVi. IIO. 
Jiurdett-Coutts v. ilannan’s True Bine Gold Mine, [1800 1 2 Ch. 016. 
♦Barrow v. Paringa Mines, Limited, [lOOOj 2 Cb. 058. 

* Bird V. Bird’s Patent Sewapfe Co., [ISTi] 0 (3h. 358. 

« Xe Hester & Co., [1881] U h. T. N. S. 767. 

7 Ex parte Fox, [1871] 6 Ch. 183. 

“Thomas v. United Butter Companies of France, [1000] 2 Ch. 484. 


II-B. 
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d^nition claase (Section 285) “comjjany’' means a company 
tomed and registered under one of the Companies Acts. 

> If a sale to an individual is intended, it must be made either 
under the general power of the liquidatoi* to dispose of the assets 
of the company — in which case he must sell for cash and will 
be responsible for obtaining a proper price ; or the sale may 
; be saiictioned under Section 120 as part of a compromise or 
arrangement. 

If after .a voluntary winding uj) of a company has been 
commenced an order is made for winding it up by or under the 
^ supervision of the Coui’t, the scheme becomes void unless sanctioned 
by the Court (Section 192, Sub-section 5). This sanction cannot 
be given in the voluntary winding up. It will only be effective 
if given when the company is in compulsory liquidation or being 
liquidated under supervision.^ When a scheme is unfair or improper 
this may be a ground for* tlie Court making a compulsory order 
on the application of dissatisfied sliareholders,- but, “generally 
speaking, the only persons who could raise this question or ask 
for an ordei* .... would be the creditors.^ ” 

The arrangement for a sale under Section 192 can provide for 
the manner in which the consideration is to be paid, but cannot 
determine how it is to be distributed among the members of the 
vendor com])any, as this must be done in strict accordance with their 
rights.*'^ It will be seen that tliis inti’oduces a serious difficulty 
where there are either preference or foundei’s’ shares having special 
rights in the distribution of surplus assets. If 10(),OQO shares of 
£1 each are to be distributed, and the rights of the holders of 
preferen(!e shares to the extent of £20,000 are that they shall be 
paid in full the amount of such shares before any repayment is 
made to the holders of ordinary shares, who shall say how many 
shares in the new company would be equivalent to a payment in 
full of the amount of the preference shares ? 

It is often attcmj)ted to meet the difficulty by giving holders of 
preference shares in the old company preference shares in the new; 
but this will not prevail over tlie rights of any old preference 
shareliolders who insist on getting the full value of their shares 
before the old ordinaiy sliaj-eholders get anything. 

The result is that in companies where there are preference 
shares a reconstruction is not possible unless either there is power 
in the Articles of Association to meet the circumstances of the 

* Callan Bis Company, [1889J 42 Oh. D. 109. 

® Consol iflated South Rand Minos, [1909] 1 Ch. 491. 

^ firifflih V, Faf^et, [1877] 6 Ch. D. 804 and 6 Ch. D. 614 ; Simpson v. Palace Theatre, 
[1893] W. N, 01 affirmed by Court of Apiieal, [1893] 0 Times L. R. 470. 
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case, or the preference shareholders consent iinaiiiinouBly,^ or those 
who do not consent to the proposed distribution also dissent 
from the whole scheme, so as to be paid out under Section 192, 
Such a scheme has, however, been brought before the Court of 
Appeal in accordance with Section 120, and sanctioned, so as to 
be binding on the preference shareholders ^ ; but the Court of 
Appeal in a later case declared that it has no jurisdiction’ under 
this section to compel shareholders to accept shares in anotjier 
company.® These two cases are very difficult to reconcile, as in 
the earlier case (which was not cited in the later one") the Court 
expressly held that it had jurisdiction, and Astbiiry, J., has 
decided that the General Motor Company’s Case No. 2® must have 
depended on the special circumstances,* and sanctioned a scheme 
for sale foj* shares, which allowed dissent by dissatisfied members. 
The Court of Appeal has also sanctioned a scheme by which each 
shareholder was com])elled to hand ovi'r a part of his holding 
for tlic jmrcbase of the undertaking of another company, and 
Warrington, L. J., explained the General Alotor Company’s case 
by saying, “ Jn that (jase there was an attempt by means of what 
was called an arrangement between the company and its share- 
holders to do that which the Act only permitted to be done in 
another way.”® This does not explain the Tea Corporation’s case. 

Tlio wliole subject was exliaustivel} discnssed by Astbnry, J., 
in a recent trase/' with rlw* iv.sult that the following pj*opositions 
wei’o laid down: — 

“ 1. WlTen a so-called sclumio is really inid truly a sale &c. 
iiTuhii* Keel ion 192, ainiplicMf r, that section must be 
complied with and cannot he evaded by calling it a 
scheme of arrangement under Section 120. 

2. Where a scheme of arrangemeni- cannot ho carried through 
under Section 102,^ though it involves (m/rr alia) a sale 
to a company within that section lor " shares, policies, and 

' Note that the Court does not drnw the inferoiu'o that hlmreliolders not reitresented 
at the uieetni^' Ijave cons«n)tcd (North-West Ar'rentine Railway, 1 IIMK)] a Cli. HSa). 

Sorshie v. 'J’ea CoriioratKin, [lUOlj 1 l^h. 12 

Ilf' (lOiieral Motor Cab Co. No. 2, 1 lORi] 1 t'h. 377. 

♦Saiidwoll Park Colliery Co., [lUll] 1 (Jh. fiHl). 

Jte Cimrdiati Assiimnco Co., lnU7 | 1 Cli. 131. This is the more notable as it overruled 
a careful jiulKUient of Younper, J., who relied on the dietuiri of Uuckley, b. .1,, that the 
arrangemoiit must be m the nature of a compronuRP. , 

® Anplo-Continental Sinijdy Company, m rr, 1 , 10 - 2 ] 2 Ch. 723. 

7 As, for instance, where the khIu is to a foreign company, ivliich cannot 1)C carried out 
under Section 192: ThomaH United llutter (Companies of Franco, [UKIU] 2 Ch. 484; 
or where there is more than one class of shares in the transferor coinpuny, aud an 
arranpemont is required to repulnt© the difitnbution of the shares to ho received from the 
transferee company, as in tiie Sandwell Park Colliery Co. {iff/pra). See also Needhams, 
Limited, [1023] W. N. 289. 
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other like interests/ and for liquidation and distribution 
of the proceeds, the Court can sanction it under Section 120 
if it is fair and reasonable in accordance with the principles 
upon whicli the Court acts in these cases, and it may, but 
only if it thinks fit, insist as a term of its sanction on the 
dissentient shareholders beinp^ protected in manner similar 
• to that provided for in Section 192. 

3. Where a scheme of arrangement is one outside Section 192 

• entirely, the Court can also and a fortiori act as in 

proposition 2.” 

Schemes of reconstruction under Section 192 are often upset 
V a dissentient minority on the ground that some of the 

provisions are an infringement of the rights of the minority, 
which the majority cannot impose upon them. If proceedings are 
taken to set aside a sale to another company after the agree- 
ment for sale has been executed the purchasing company must 
be made a defendant to the action, ^ and if the method of 
distributing the pnr(diase considcT'ation can be severed from .the 
provisions for sale the sahi may stand good, leaving the projicr 
distribution of the shai'os to be made accoi'ding to the rights 
of the members of the vendor company.- The resolution for 

winding uf) is not invalidated by refison of its lieing couph'd 
with an invalid resolution dealing with the distribution of the 
purchase considemtion,'^ • 

The lifpiidator must apply the funds which he receives from 
the new company in paying the costs of the liquidatirm and any 
debts which the old company is liound to ]>ay, and in buying out 
disstintient members. If anything i-emains, it must be distributed 
among the members of the old company according to their rights. 
If the cash whiirh the licpiidator i’e(aiives is not sufficient for the 
above purposes, he must raise cash by selling or mortgaging the 
shares or other projierty which he receivers from the new com])any. 
The shares remaining over lie will distj'ilmte among the* members 
of the old comjiany who have not been bought out. 

The (;onti*act for sale usually provides that the purchasing 
company shall take over all the a.ssets and pay all the liabilities 
of the old coTupany, so that the business of the old coni})any can 
be woundup at once; but such an arrangement does not relieve 
the lujuidator of the old company from the obligation of seeing 
that the debts are duly paid before tlie old company is dissolved : 
to leave everything to the new company is “a gi’oss dereliction 

> Doughty V. Lomagiiiida Iteefs, Limited, [1903] 1 Ch. 073. 

2 Wall V. London and Northern Assets Corporation, [1898] 2 Ch. 409. 

“Thomson v. Henderson’s Transvaal Estates, [1908] 1 Ch. 765; ex par/e Fox, [1871] 
G Ch, 187 ; Cleve v. Financial Corporation, [1874] 10 Eq. 303. 
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of duty by the liquidator,”^ and if he fail to {my income tax 
due by the company he will be personally liable to the Crown 
for the amount.^ 

The agreement for sale usually contains an agreement for the 
transfer of all book debts, things in action, and claims of the 
company. This should be perfected by an actual assignment 
before the old company is dissolved; otherwise the company may 
bo hampered in i*ecovering the amounts. 

When executors or trustees hold shares in the old company 
and have no power to invest in the shares of such, a company 
as the purchasing company, they are compelled to dissent or to 
agree to a sale of their rights. Hut if it can be shown that the 
case is one of emergency not contemplated by the settlor, and 
a largo loss is likely to result from such a course, the Court can, 
upon application made by the trustees, sanction their taking up 
the new shares if they are fully paid.*^ It is, however, hardly 
possible tliat the Court’s assent could he obtained to such a 
speculative transaction as taking partly paid shares. 

Where a will contains a specific bequest of shares, and between 
the date of the will and tlie death of testator the company is 
I’ecoiistructcd without substantial alteration in its eonstitution, the 
sliai’es in tlie new company will pass under tlio bequest.'^ 

If a third ])arty has insured or gnai’antiMid the payment of 
any debts of, a company, a reconstruction sancitioned lLl. Court, 
and tlioi’ofore binding on the creditors, does not relieve the 
giiJM'antor or insurer from his liability to iriako good tlic amount 
jiayabh*, l)ut lie is entitled to have handed over to him whatever 
benefit the creditors would have bad from the reeoiisti'uction.'' 
Nor if the c()m})any guai*anteoing lias re-insured the diihls does 
an aiTaugement made in the li(|uidatioii of the guaranteeing 
company release the re-iiisiii*er.® 

If a liipudator makes a mistake in disti-ihuting the ])urchase 
shares, and has none left to correct his mistake, tlie (knirt cannot 
upon a summons give damages against him.' Whether in an 
action damages could he recovered is doubtful. 

As j’ogards the new c.om])any, the same considerations will 
a])])ly as in the case of a pui-chase from ordinary vendors, and 
the i-enuirks on pages 115 and 1117, sirpra, should he consulted 

* rulsi'ord V. Deuoiiish, [IHOM ] 2 (Ui. 025 ; Arffyll’s, v I’oxeter, [ l{U:iJ,2i) 'P. L. R. 

^ Jif; New Zealand Joird Stock Corporation, [1007] 2H Tiinc;j Jj. R. 2;i8. 

^ Jit- New’s Settlement, [1901] 2 (Mi. .534. 

♦ lie Ijceinm^, Turner v. Lcemin^, [1012] 1 (‘h. 828. 

5 London Chartered Rank of Australia, [1893] 3 Ch. 610; Dano v. MortKage Insurance 
Co., [1894] 1 Q. R. 64. 

« Law Guarantee Society v. Munich Re-insurance Co., [1912] 1 Ch. 1.38. 

7 Hills’s Waterfall Co., [1896] 1 Ch. 947. 
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Ifjth reference to filing the contracts with the Registrar of 
Companies and the payment of stamp duty. 

A reconstruction can also he carried out as an arrangement 
under Section 120, which applies not only as between the company 
and the creditors or any class thereof, but as between the company 
and the momhers or any class thereof. This section declares 
that where any compromise or airangement is proposed between 
a company and its creditors or any class of them, or between the 
company and its members or any class of 4hem, the Court may, on 
the application of the company, or any creditor or member of the 
company, or the liquidator, order a meeting of the creditors or 
class of creditors, or of the members or class of members, ns 
the case may be, to bo called ; and if a majority in number 
representing three fourths in value of the creditors or class of 
creditors, or members or class of members, pieseiit either in person 
,or by pj’oxy, agree to llie compromise or arrangement, and it is 
also sanctioned by the (h)urt, it will be binding on all the creditors 
or class of creditors, or on the members or class of members, as 
the case may be, and on the liquidator and the contributories of 
the comj)any. A scheme which merely j)i’o\idetl for sliaieholdej*s 
of different classes taking shares of i*educed amount in a new 
company was held not to be williin the section, Buckley, L. J., 
saying that an arj*aiigement under the section must he something 
analogous to a compromise ^ ; l)ut, as stated on page <i27, this 
is inconsistciit with the ({uai'dian Assurance C’ompany’s case- and 
such a scheme lias been sanctioned by tljc CVmi’t pf Ap[)eal.‘^ 
It is no objection that such a scheme varies tJic j’ights of the 
respective classes of shareholders even when those riglits are 
stated in the Memorandum of Association.*' 

The practice is to apply by originating summons for an 
order convening the requisite meetings, and if the appropriate 
majorities are obtained to a])ply by petition to tlie Coui*t for 
its sanction to the scheme. 

In sanctioning a scheme the Court may igiioi^e the fact that 
a class lias not consented if it be proved that upon an immediate 
distribution of the assets none would be available for that elass.'*^ 

TJie Court may make it a term of giving its consent that 
members shall be given the same opportii7uty of dissenting as 
they Avould liave had under Section Kil of tlie Act of 18G2, or 
Section 192 of the Act of 1908.** 

1 Re Genernl .Motor Cab Co. No. 1, [1013 J 1 Oh. 377. 

2 [1917 I 1 Ch. m. 

Sorfabip V Toa (’or])onition, [1001] 1 Ch 12. 

* Schwop])P«j, Liinitod, [1914] 1 Ch. 322; J. A. Nordberff, Jjitnited, [1016] 2 Ch. 439. 

» Canning Jarrah Timlier Co., [1900] 1 Ch. 708, 
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Compromises with Creditors Before or During Liquidation, 

A company can now effect compromises with its creditors 
without going into liquidation, for Section 120 applies to companies 
not in the course of being wound up. The result is that with 
the sanction of the Court any compromise or arrangement between 
the company and its creditors, or any class of such creditors, may 
be made binding on all such ci’editors or class of creditors and 
the company, provided that it has been submitted to a meeting 
of the creditors or class of creditors summoned under tlie direction 
of the Court and approved by a majority in number representing 
three fourths in value of such creditors or class of creditors 
pre.sent either in person or by proxy. If the company is in 
liquidation the compromise or amingement may bo made binding 
on the liquidator and contributories, and any compromise or 
arrangement between the company and its members, or any class 
of its members, may e(]iially be made binding. The cases cited 
below ■w'ere decided in rejferciice to a company in liquidation 
making an arrangement with its creditors ; but the general 
principles will ho the same in the case of a going company. The 
procedure is discussed below. 

In the case of the reconstruction of a company, if the 
creditors of the old oompany are to be paid in full at once, 
their consent need not be asked to a reconstruction , but if 
they are to accept a composition, or to take shares or debentures 
ill the new^coiiqiany in satisfaction of their claims, or to accept 
deferred payment, their consent must be obtained to a scheme 
of composition. 

Such a composition with creditors may in a voluntary winding 
11 ]) be effected either in accordance with Section 191 or under 
Section 120. 

If the compi-omise with creditors is jiroposed in accordance 
with Section 191, an extraordinary resolution of the company, and 
the assent of three fourths in number and value of the creditors, 
are necessary to sanction the aiTangcmeiit, which will then bind all 
the creditors. The assent of the creditors need not bo given at 
a meeting, and may be evidenced by their signatures to a document 
containing the terms of the compromise. ^J'hore is, however, 
a right of appeal to the Court wuthin three weeks of the completion 
of the arrangement (Sub-section 2). 

If there be a large number of small creditors (officers, servants, 
workmen, and tradesmen, for instance), it is often advantageous 
to pay them off down to the date of the liquidation, and deal 
only with the larger creditors, w’hose signatui’es can more I’eadily 
be obtained to a proper scheme. 
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' If the assent of three fourths in number and value cannot be 
obtained without great difficulty, it is desirable to pi*oceed under 
Section 120. Under that section it is necessary for the liquidator 
or a creditor to apply in a summary way^ to the Court to call 
meetings of the various classes of creditors and members with whom 
the compromise is to be made. If at the meetings a majority 
in number representing three fourths in value of those who arc 
present, either in person or by proxy, agree to the arrangement, 
and it is subsequently samdioned by an order of the Court (which 
should he obtained on petition), such aiTangenient becomes binding 
on all persons concerned. If part of tlie arrangement involves a 
new company taking over the liabilities of tlie old company, the 
creditors of the old (•oinj)any, althoiigli not actually ])ai*ties to 
the agreement foi* sale, (!an enforce their rights against the new 
company .- 

If in a company ditferent amounts a.re ])aid on shares, or a set 
of shareholders have paid amounts in advance of calls, this makes 
various classes of shareholders, and separate meetings must he 
called.'* 

For such an arrangement a resolution of the company is not 
absolutely necessary ; hut it is obvious that, unless tliere is nc 
chance of fhe contributories receiving anything, it is very desirable 
that the shareholders should give tlieir consent, as the absence of 
such sanction might well foi*m a ground for the Couvt refusing to 
confirm the arrangement. The company in general meeting should 
therefore adopt the compromise, either directly or by ^’eference to 
the scheme of recons tmeti on. 

At meetings held in jmrsiiance of this Act proxies are allowed, 
and foreign creditoi’S must he taken into account.* If th(3 c()m])any 
is in compulsory liquidation the Rules of 1909 will apply. In 
other cases the Court gives direct ions, and may allow the 
result of pi'oxies to be communicated' by cablegram from distant 
places.^’ The proper form of pi’oxy will he found in “ Practice 
Direction” [1890] W. N. 56, adopted by “Practice Direction” [1910] 
W. N. 154. Meetings of shareholders not convened exactly in 

’ SometimcH this in done on originating Huminons, and a petition for confirmation 
is snlisequeiitly filed. In other ciise.s the petition ih first filed and an ordinary suramons 
taken out. There seems no renson wliy the whole iirocoeding should not he hy originating 
Bummons asking for the calling of moctiiigs aral the sanction of the Court to the scheme, 
but such a course is not favoured in practice. Those jiroceedings may he taken before tlie 
Judges taking compony coses or any other .Tudge of the Chancery Division. Where a 
company not in liquidation is iiroceeding under tins section, the application must ho made 
to the Court having juiisdictiou to wind up-the company, as to which see page 464 supra. 

- Craig’s Claim, flBOn] 1 Ch. 267* 

* United Provident Assurance Co., [1010] W, N. 190. 

Queensland National Unnk, [1893] W. N. 128. 

‘ English, Scottish, and Australian liarik, [180.3] 3 Ch. 38S. 
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accordance with the directions of the Court may he held good, if 
in the result, a sufficient number of the shares are accounted for.^ 
But it is most advisable to comply strictly with the directions. , 
If there are debentures to bearer, the holders must produce 
them at the meeting, or otherwise prove their title to be treated 
as debenture holders before the vote is taken.- 

Under the powers given by Section 120, if the re^iuisite 
majority of debenture holders agree to forego tlieir security, and 
accept preference shares in the new company in exchange for, 
their debentures in the old company, tlieir decision, if confirmed: 
by the Court, will be binding upon the minority who oppose the 
exchange'"^; and an agredVnent whereby a new company agrees 
to purchase all the assets and pay a composition to the creditors 
will be enforced, even though a larger sum may be subsequently 
offered by another person. 

The sanction of the Court to the scheme is essential,® and 
in considering the arrangement the Court looks into the whole 
scheme, and will take into consideration whether the votes were 
given bond fide in the interests of the creditors.® It also requires 
the co.sts and remunei*ation payable under the scheme of 
reconstruction to be subject to taxation." If the arrangement is 
being carried out without a liquidation, the Court has no juris- 
diction to restrain a judgment creditor from levyin*’’ evecutioii 
pending the holding of the meeting.^ 

The Court will not sanction a scheme which includes the 
payment of ,a commission to persons underwriting the issue of 
partly paid shares, the reason given hy Cozens-Hardy, J., being 
that such an underwriting was illegal, and by the Court of Appeal 
that to do so would make the Court jiromoteis 

The Court refused to entertain a scheme which provided 
that shares already fully paid should ha treaie‘d as subject to a 
new liability of tliree shillings per share, lioloing that any such 
arrangement must be carried out under Section 192,^® but later 


' Am?lo-Spamsli Turlttr Uotiucncs, rr, [1U24J W. N. Zi'l. 

‘ Wed(fwood Coal Co., flH77j C Cb. D. 627. 

Empire Mining Co., U Cb. I). ‘W2 ; re Alabama, Now Orleans <fec. Railway 

Co,, [ISUlJ 1 Ch. 213. Kollit r. Eddystoiie Granite Qiiiirrios, 3 7r>. 

* lie Oriental Hank, [lfi87] W. N. 109, 112. 

* In the recoimtruction of Olympia, Limited, in 1897, the Court required the cluima 
aifftinst directors to be cxcoiitcd from the sale to the new comimny, and in ibo result the 
Othcinl Receiver recovered upwards of £20,000, winch was lield to be disti ibiitable Hinoiiff 
all the niomliers, whether they took up their shares in the new ^jompany or not. 

* ife Alabama, New Orleans Ac. Railway Co., [1891] 1 Ch. 213. 

’ lie Mortgage JiiMurance Corporation, [1890] W. N. 4. 

•Uooth t*. Walkden Spinning Co., [1909] 2 K. B. 308. 

» Canning .Tan-ah Timber (Jo., [19tK)] 1 Ch. 708, 69 L. J. Cli. 410. 

San Francisco Brewery Co., Limited, [1909] 6th April, in the Court of Appeal, The 
House of Lords refused to interfere with the discretion of the Court of Appeal. 

H-B. 4 ^ 
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it, sanctioned a scheme which required each shareholder to hand 
opier a portion of his fully paid shares to form the consideration 
fat the purchase of another undertaking.^ 

An arrangement under Section 120 does not bind foreign or 
colonial creditors, who may, notwithstanding such an arrangement, 
resort to their own Courts to enforce their claims against the 
company.® 

.When the company is in liquidation it is often ar term of the 
scheme that all proceedings in the winding up shall be stayed 
and that the company shall resume business. In a proper case 
the Court will make tlie necessary order under Section 144. 

Dissolution of thk Old Company aptkr Reconstruction. 

Upon a reconstruction being carried into effect the liquidator 
should wind up the old company *with all possible speed, and, after 
making up his accounts, should call and advertise the general 
meeting for receiving those accounts as provided in Section 195. 
He should then, at once, make a Return to the Registrar of the 
meeting having been held, and at the end of three months from the 
registration of the Return the company is dissolved (Section 195), 
subject, however, to the power of the Court to re-open the 
dissolution (see page 538, sujyni). The importance of this is that 
sometimes claims arise for damages, or on other giviinds, which, 
if the compaiiy were still in existence, might give rise to great 
difficulties. The liquidator will have to pay all the debts of 
which he knows ^ ; but claims for damage may arise unexpectedly, 
and if the shares of the new company have been distributed 
there is nothing to meet such claims. A contract between 
the old and the new companies that the new will satisfy 
the liabilities of the old company cannot be enforced against 
the new company by creditors of tlie old for their own benefit, 
unless it has been made part of a scheme sanctioned under 
Section 120.^ 


‘ Guardian Assurance Company, [lOlTj 1 Ch. 431. 

® New Zealand Loan and Mercantile Ajfoncy Co., [1898] App. Ca. .319, decided under 
The Joint Stock Companies Arraiigeinent Act, 1870. 

The liquidator will he personally liable, however, if he does not secure the payment 
of claims of which he has notice (Pulsford r. lieveniRli, [1903] 3 Ch. 636; New Zealand 
Joint Stock Corporation, [1907] 23 Times L. R. 338). 

Craig’s Claim, [1896] 1 Ch. 207. 
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APPENDIX A. 

THE LONDON STOCK EXCHANGE QUOTATION- 

Companies of any magnitude or iinporiauce usually desire an 
official quotation on the London Stock Exchange, which greatly 
facilitates transactions in shares, and- accordingly enliances their 
value. The Committee of the Stock Exchange refuse a quotation, 
however, unless the foriUation of the company has been carried 
out in accordance with certain Rules which have been laid 
down. A quotation is, therefore, a guarantee that these formal 
matters are in order, but is of course no guarantee of the 
solidity or stability of tlie company. Officinl quotations on some 
of the great proviinual Stock Exchanges, c.g. Mancliester, Liverpool, 
Glasgow, are fre(|uently sought also in tlie case of very large 
or local companies ; the regulations of these exclianges are 
framed on those of the London Stock Exchange. 

Dealings on the Stock Exchange have .mmictimes been resorted 
to for improper purposes ; but it is illegal and fraudulent to “ rig 
the market ” or enhance prices by fictitious dealings.^ Contracts 
made with this object cannot be enforced in the Courts,® and 
the ci’eation of a market by circulating false ruinoui’s or making 
illusory bargains is a criminal offence.'^ When bi’onght to light 
the (Committee of the Tiondon Stock Excliange jiunish guilty 
members by expulsion. 

Before the securities of any conqiany may be dealt in on the 
Stock Exchange, “ leave to deal ” must be obtained, '^fliis is quite 
distinct from application for an official quotation, although it is 
a prior condition of obtaining the latter. 

The present I'cquirements in connection with leave or jicrniission 
to deal and official quotations are as follow : — 

LEAVE TO DEAL. 

A. DOCLHtKNTS IIEQUIKED FROM COMTANy. 

1. Certificate of incorporation (in the case of a c«nnpany rof^istored 

abroad notanally certified copy or translation of certificate of incoi^ioratioii 
and of byo-laws). ' 

2. Copy of resbhitions autliorising issue. 

‘Marjsetti’a (Jase, [IhhO] 28 W. R. 641; Twycross r. Grunt, [1877] 2 C. I*. D. 400, 

® Scott u. UrOA^oi, [1802] 2 Q. B. 724. 

»Rex V. De Berentrer, [1814] 3 M. & 8. C7 ; Reg:, v. Aspinall, L1H77J 2 Q. B. D. 48; Scott 
e. Brown, [1893] 2 Q. B. 724. 

41 • 
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3, Oertifiod copy of agreement relating to issue of shares credited as fully- 
paid and of any other contracts mentioned in prospectus. 

4. In the case of an issue for cash, copy of prospectus, ofPer for sale or 
circular of issue, stating all material conditions relating to the flotation of the 
issue, and (in the case of a new company) to the formation of the company 
and endorsed with the date of advertisement if i)ublicly advertised. 

6. If issued pro rat^h to existing shareholders, undertaking to split letters 
of renunciation. 

6. Specimen (or advance proof) of allotment letter, and, if possible, of 
definitive certificates. Tn order to facilitate the certification of transfers it is 
suggested that the allotment letters should contain the distinctive numbers of 
the shares to which they relate. 

7. Letter (ft) giving distinctive nninbors of Shares issued (h) undertaking 
to issue all the allotment letters simultaneously and to certify transfers 
against allotment letters, and (c) stating (in the case of a further issue) 
whether or not the share's are identical in all respects with existing shares. 

8. A])proxinuite dare -when definitive eertilieutes will be ready for issue. 

9. In all issues other thnn (Tovernment or municipal loans, whether by 
prospectus or otherwise*, parlieulars of any underwriting must be disclosed, 
and copy of undorwi-iling agreement and of siib-uiulerwriting letter (if any) 
must be imoduced. 

10. In case of a debenture issue, copy or draft of trust deed. 

11. List of allottees or jiresent holders — name, address, and holding 

(when required). • 

B. — In the absence of any prosi)ertus publicly advertised in Ihis country, 
or circular to shanOiolders, the committee will als(» ro(|uire an Advertisement 
in two leading Lomlon morning ]):ipers giving all material conditions relating 
to the formation of the conqiany and to the flotation of the issue, and stating 
that the directors colleetivol} and individually are responsible for the 
i nf ormation ad vertised . 

These details must also include official statements as to — 

(1) The capital, authorised, and issuetl. 

(2) Borrowing powers and the extent to wliicli tliey have been exercised. 

(3) Date and particulars of incorporation. 

(-I) Names and address<'s of tlirectors, bankers, auditors, and secretarj'. 

(5) Objects of the company, nature of its business, or particulars of 
property ac(|Uired. 

A statement that shares are in all I’ospects identical is understood to 
mean that : — 

(1) They arc of the same nominal value, and that the same amount 
])cr share 1ms been calle<l up. 

(2) Tliey carry the same riglits as to unrestricted transfer, attendance, 
and voting at meetings, and in all other respects. 

(3) Tliey are entitleil to dividend at the same rate and for the same 
period, so tliat at the next ensuing distribution tlie dividend 
}»ayable on each share will amount to exactly the same sum. 
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OFFICIAL QUOTATIONS. 

(1) The Committee may order the quotation in the Official List of any 
security of snflBcicnt magnitude and importance. 

(2) Applications for quotation must be made to the Secretary of the 
Share and Loan Department, and must comply with such conditions and 
requirements as may bo ordered from time to time by the Committee, except 
in cases where the Committee may determine one or more of such conditions 
or requirements. 

(3) Three days’ public notice must be given of every application. 

(4) A broker, a member of tlio Stock Exchange, must be authorised to 
give tho Committee full information as to the security and to furnish them 
with all particulars they may require. 

Securities issued to vendors credited as fully or i)artly paid shall not be 
quoted until six montlis after the date on which permission was given for 
dealings in the securities of ihe same class subscribed for by the i)ubIio, 
nor unless a quotation for the latter is also granted. 

A. CONDITIONS PRECEDENT TO AN APPIACATION FOE 

OFFICIAL QUOTATION. 

1. That tlie Prospectus — 

Sliall have boon publicly advprti.sed; 

Agrees substantially with the Act of I'arliameiit or Articles of 
As.sociation ; 

Provide^ for tho jiayuient of ten per cent, upon tlie auiou;.,. subscribed j 

If offering debentures or debenture sto(*k, states fully the terms of 
redemption ; 

If offering debentures states whether they are to bearer or registered; 

In cases where a coinjiajiy has sold an issue of cat)ital or debentures or 
debeuture stock whicJi is subsequently offered for public subscrip* 
tion either by the company or any siibsetjuent })urchaBor, states the 
authority for the issue and all matiTial conditions of sale. 

2. Thai two thirds of tlie amount proposed to bo issued of any class of 
shares or securities, whetluT such issue be tho whole or a part of the 
authonsed amount, shall have been np})licd for by and unconditionally allotted 
to the public, shares or securities granted in lieu of money payments not 
being considered to form a part of such public allotment. 

3. That the Articles of Association, and tho Trust Deed whero such is 
required, contain the provisions specified hereafter. 

4. That the certificate or bond is in the form approved. 

B. ARTICLES OF ASSOCIATION. 

Articles of Association should contain the following provisions : — 

1. Tlmt none of the funds of the company shall be employed in the 

purchase of or in loans upon the security of its own shares. 

2. That directors must hold a share qualification. 

3. That the borrowing powers of the board are limited. 

4. That the non -forfeiture of dividends is secured. 
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5. Tliat the common form of transfer shall be used. 

6. That all share and stock certificates sliall be issaed under the 

common seal of the company and shall bear the signatures of 
one or more directors and the secretary. 

7. That fully paid shares shall be free from all lien. 

8. That tho interest of a director in any contract shall be disclosed before 

execution, and that such director shall not vote in respect thereof. 

9. •That the directors shall have power at any time and from time to 

time to appoint any other qualified person as a director either 
to fill a casual vacancy or as an addition to the board, but so that 
the total number of directors shall not at any time exceed the 
maximum number fixed; but that any director so appointed shall 
hold office only until tlie next following ordinary general meeting 
of the company, and shall then bo eligible for re-election. 

10. That a priiited copy of the report, accompanied by the balance 

sheet and statement of accounts, shall, at least seven days previous 
to the general meeting, be delivered or sent by ]) 08 t to the registered 
address of every member, and that throe copies of each of these 
documents shall at the same time be forwarded to the Secretary of 
the Share and Loan Department, tho Stock Exchange, London. 

11. That the charge for a new' share certificate issued to replace one that 
. has been worn out, lost, or destroyed shall not exceed one shilling. 

? TllUST DEEDS, 

it Dee<l8 should contain the following provisions 

1. Where provision is made that the security shall be repayable 

at a premium, either at a fixed date or at any timoa upon notice 
having been given, tlie trust deed must further provide that 
should the coTnj>any go into vobiiitary liquidation for tho purpose of 
amalgamation or rcjconstruction the security shall not De repayable 
> at a lower price. 

2. The following clauso should bo inserted in all Deeds: — 

“Tlio statutory pow'cr of appointing new trustees hereof sliall be 
vested in tlie company, but a trustee so apj>ointed must in 
tho first place bo »pj)rovod of by a resolution of tho debenture 
(or debenliiro stock) holders passed in the manner specified 
in tho schedule hereto. A corporation or company 

may be appointed a trustee of these presents.” 

3. In tho clause regulating the convening of meetings of the debenture 

(or debenture stock) holders, the following W'ords should bo in- 
serted : “ and tlie trustee or trustees sliall do so upon a requisition 
in writing signed by holdels of at least one tenth of the nominal 
amount of debentures (or debenture stock) for the time being 
outstanding.” 

4. The clause defining an “ extraordinary resolution ” must provide 

that ‘‘the expression ‘ extraonliiiary resolution* moans a resolution 
passed at a meeting of the dol^eiiture (or debenture stock) holders, 
duly convened and held, at wdiich a clear majority in value of the 
whole of the debenture (or debenture stock) holders is present in 
person or by proxy, and carried by a majority consisting of not 
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less iban three foarthe of the persona voting thereat upon a attow 
of hands, and if a poll is demanded then by a majority oonaiating 
of not less than three fourths in value of the votea given on 
Buoh poll.” 

6. Should debentures or debenture stuck be entitled “ First Mortgage/' 
provision must be made for the creation of a speciho first mortgage 
ill favour of the debenture or debenture stock holders. 

D. SHARE AND STOCK CERTIFICATES. 

All certihoates should state on their face the authority under which, the 
company is constituted and tlio amount of the authorised capital of the 
company. 

The method of signature must be in accordance with the Articles of 
Association. 

All certificates should bear a foot-note to the effect that no transfer of 
any portion of the holding can be registered without the production of 
the certificate. 

Where the capital of a company consists of more than one class of shares 
of the same denomination, the distinctive numbers of the shares of each class 
must be printed on the face of the share certificates. 

All preference share certificates should bear on their face a statement of 
the company’s capital and the conditions, both as to capital and dividends, 
under which the shares are issued. 

Debentures and debenture stock certificates should, in addition to legal 
requirements, state on tlioir face tbo authority uniler which the company is 
constituted, the nominal capital of the company, the dates when the interest 
on the debentures or debenture stock is payable, and the authority under 
which the issqe is made (t.e. Articles of Association and resolutions), and 
on their back the conditions oi issue, redemption, and transfer. 

E. RONDS. 

Bonds must specify the amount and conditions of the loan and the pO'jfferB 
under which it has been contracted. 

Bonds and debentures of English companies must bo under the common 
seal of the company and must bear the requisite autographic signatures. 

When an issue of colonial or foreign bonds or debentures is made wholly 
or partly in Loudon, those issued in London must bear the autographic 
counter signature of the London agents or contractors. 


F. NEW COMPANIES. 

Before the application form can be issued for signature there must be 
supplied — 

A copy of the prospectus. 

Two copies of the Articles of Association. 

In the of case debentures or debenture stock the trust deed [where 
possible before execution], 

Q. — After the application form has been signed ther^e must also be supplied 
in the case of — 

SHARES. 

The Certificate of Incorporation and the Certificate that the Company is 
Entitled to Commence Busiuess. 
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Two certified copies of the prospectus, endorsed with the date when first 
adTortised. 

Two certified copies of the Memorandum and Articles of Association. 

The original letters of application. 

The allotment book containing a list of applicants, the number applied for 
by each, and the result of each application, with a summary signed by the 
chairman and secretary. 

Should the allotment have taken place at an interval of six months or 
more before the date of the application, a certified list of present shareholders 
will n,lso be required. 

A copy of the letter of allotment, and the date when posted. 

A specimen of the share certificates. 

Authenticated copies of all concessions and similar documents, with notarially 
certified printed translations, and certified jirinted copies of all contracts and 
agreements. 

An undertaking 

(1) To change rogistei’od to bearer shares in one week, and vice verm. 

(2) To certify transfers within two days. 

(3) To certify transfers on Saturdays betwee n the hours of 10.30 and 12. 

A statutory declaration by the chairman and secretary, stating the following 
particulars : — 

1. That the prospectus complies with the })rovi8ionB of The Companies 

(Consolidation) Act, 1008. 

2. That all documonts required by Tlio Companies (Consolidation) Act, 

1908, have been duly filed with the lU^gistrar oP Joint Stock 
Companies, and the dates of filing. 

3. The number of shares applied for liy the public. 

4. The iiumbor of shares allotted unconditionally to the public 

(Nos. to ), and tlio jiniouiit per share paid thereon in 

cash. 

5. The total number of allottees and the largest number of shares 

(a) applied for by and (h) allotted to any one applicant. 

C. The number of shares allotted for a ct)ii8ideration other than cash 
(being Nos. to ). 

7. That the share certificates have been or are ready to bo issued. 

8. That the purchase of tho ))ro 2 )crty has been comi)leted, and the 

purchase money j)aid. 

H. — After the application form '.has been signed there must be supplied 
in the case of — 


DEBENTURES AND DEBENTURE STOCK. 

The Certificate of Incorporation, or Act of Parliament, and the Certificate 
that the Company is entitled to commence business. 

A certified printed copy of tho mortgage deed or other similar document, 
and the official certificate of the registration of tho mortgage or charge. 
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Certified copies of the Articles of Association, resolutions, or other authority 
for the present issue. 

Two certified copies of the prospectus. 

The original letters of application. 

The allotment book containing a list of applicants, the amount applied 
for by each, and the result of each application, with a summary of the whole, 
signed by the chairman and secretary. * 

Should the allotment have taken place at an interval of six months or more 
before the date of the application, a certilied list of present stockholders will 
also bo required. 

A copy of the allotment letter, and the date when posted. 

A specimen of the debentures or debenture stock certificate, and of the 
scrip where scrip is issued; certificates of debenture stock allotted to vendors 
in lieu of money payments being enfaced “ Issued to Vendors.” 

A copy of the last published report and accounts. 

A statutory declaration by the chairman and secretary, stating — 

1. That the prosiioctus complies with the provisions of The Companies 

(Consolidation) Act, 1908, and that all documents required by that 
Act have been duly filed with the Registrar of Joint Stock 
Companies, and the dates of Hling. 

2. Jn the case of an English company clmrging ])ropeity abroad, that 

the necessary mortgage lias been properly legalized iu the country 
>vlieri5 the property is situated. 

3. The amount of stock applied for by the public. 

4. The Amount u neon dition ally allotted to the public (Nos. 

to ). 

5. The amount, viz. £ %, paid thereon in cash. 

6. 'J'ho amount allotted for a consideration other than cash (Nos. 

to ). 

7. The total number of allottees. 

8. The largest amount of debentures or debenture stock (a) applied 

for by and (b) allotted to any one a))plicant. 

9. That the debentures or debenture stock certificates have been or 

are ready to be issued. 

10. That a trust deed has been executed and completed, if such be 

the case. 

11. The effect of such trust deed, and the nature of the charge created 

thereby in favour of the debenture holders.' 

A statutory declaration by the chairman and secretary, stating — 

1. The total amount of the authorised capital of the company, and 
how constituted. 
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2. The number of shares allotted unconditionally to the public (Kos. 

to ), and the amount paid on each share in cash. 

3. The numl^er of shares taken by coucessionaires, owners of property, 

contractors, or other parties not included in the public allotment 
(being Nos. to ). 

*' 4. That the share certificates have been or are ready to be issued. 

5. That the purchase of the property has been completed and the 
purchase money paid. 

I. * SCRIP. 

In addition to the requirements made in the case of definitive stock or 
bonds, a specimen of the scrip certificato must be supplied. 

In cases where a Government, municipality, corporation, or company has 
sold an issue of stock, shares, or securities which is subsequently offered for 
public subscription by the purchaser, evidence must be produced that the 
purchasing house has received duo authority to issue the scn'i) on account of 
the Government, municipality, corporation, or company, or in the alternative 
such scrip must be enfaced “ Contractors’ Scrij).” 


K. — After the application form has been signed there must be supplied in 
the cjase of — 


FURTHER ISSUES. 


A King’s printers’ copy of the Act of Parliament authorising, the resolutions 
Ac. creating, and the circular or prospectus offering, the new issue. 

If shares have been issued credited as fully or partly paid, certified printed 
copies of the contracts relating thereto, 

A copy of the allotment letter. 

A copy of the last report and accounts. 

A specimen of the share certificato. 

The allotment book, unless the allotment is pro ruhl. 

An undertaking, 

(1) To change registered to bearer shares in one week, and vice verso, 

(2) To certify transfers within two days. 

(3) To certify transfers on Saturdays between tl )0 hours of 10.30 and 12. 
A statutory declaration by the secretary, stating — 

1. That the prospectus or circular complies with the provisions of The 

Companies (Consolidation) Act, 1908 ; 

2. That all documents required by The Companies (Consolidation) Act, 

1908, have been duly filed with the Registrar of Joint Stock 
Companies, and the dates of filing ; 

3. That the shares (Nos. to ) have been applied for by and 

unconditionally allotted to the shareholders or the public or sold 
upon the market, as the case may be ; 

4. The aTiiouTit per share paid in cash ; 

5. The total number of allottees, and the largest number of shares 

applied for by and allotted to any one applicant 
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6. That certificates have been or are ready to be issaed. 

7. That no impediment exists to the settlement of the account. 


8. It must also be stated whether or not the shares are in all respeote 
identical with those already quoted in the official list. 

The etatement that shares are in all respects identical ineaiis that — 

They are of the same nominal value, and that the same amount per share 
has been called up. 

They carry the same rights as to unrestricted transfer, attendance and 
voting at meetings, and in all other respects. 

They are entitled to dividend at tho saTiie rate and for the same period, 
so that at the next ensuing distribution the dividend payable on each share 
will amount to exactly the same sum. 

The statement that stock in all respects identical means that — 

All the stock is entitled to the same rights as to unrestricted transfer, 
and in all other respects. 

All the stock is entitled to dividend at the same rate and for the same 
period, so that at the next ensuing distribution tho dividend payable on each 
£100 of the stock will amount to exactly the same sum. 

L. — After the application form has been signed there must be supplied 
in the case of — 

VENDORS' SHARES. 

A ceriifiod list of tho present holders of tho vendors’ shares. 

A certified copy of the last published report and accounts of the company. 

A specimen of tho share certificate. 

A statutory declaration by the secretary, stating — 

1. That the vendors’ shares (Nos. to ) have all been issaed 

and certificates delivered ; 

2. That *tho sliaros are in all respects identical with those already 

quoted in the official list. 


M , — After the application form has been signod there must be supplied 
in the case of — 

OLD COMRANIES. 


The C(*rtificato of Incorporation, or Act of rnrliainent, and the Certificate 
that the Company is Entitled to Commoiicci liuKincss. 

Authenticated copies of all concessions and similar documents, with 
notarially certified printed translations. 

Certified copies of all prospectuses, original or otherwiso, endorsed with 
the date when first advertised. 


Two certified copies of tho Memorandum and Articles of Association. 

A S})ecimcn of tho share certificate and of the allotment letter. 

A certified copy of present register of sliarohohlers. 

Certified printed copies of contracts, agreements, <fec., together with copies 
of all contracts relating to the issue of shares credited as^ fully or partly paid. 

A certified copy of the company’s last ])ublished report and accounts. 

A short history of tho ooni]>any, setting forth its origin, progress, 
dividends, Ac., the number of transfers registered during tho last twelve 
months, and the number of shares represented by such transfers. 
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An undertaking, 

(1) To change registered to bearer shares in one week, and vice versa, 

(2) To certify transfers within two days. 

(3) To certify transfers on Saturdays between the hours of 10.30 and 12. 

Statutory declaration by the chairman and secretary, stating the following 
particulars : — 

1. That the prospectus coin]>lied with the provisions of The Companies 

(Consolidation) Act, 1908. 

2. That all documents required by The Companies (Consolidation) Act, 

1908, have been duly filed with the Registrar of Joint Stock 

Companies, and the dates of filing. 

3. The number of sliares applied for by the ])ublic. 

4. The number of shares allotted unconditionally to the publio 

(Nos. to ), and the amount per share paid thereon 

in cash. 

5. The number of shares allotted for a consideration other than cash 

(being Nos. to ). 

6. 'rhat the share certificates have beoi» or are ready to be issued. 

7. 'rhat tlie purchase of the properties has been completed a,nd the 

jjurchase monc^’^ paid. 

N. — After the application form has boon signed there must be supplied 
in the case of — 

COLONIAL AND FOREIGN COMPANIES. 

The Certificate of Incorporation, or Act of Parliament, or other similar 
document. 

Two copies of the Statutes or Articles of AsBOciation or notarial translations 
of the same. / • 

A certified list of present shareholders. 

A specimen of the share c<*rtificato. 

Copies of all agreementH, concessions, deeds, &c., or notrfrially certified 
printed translations of the same. 

A certified copy of last piublished report and accounts, or translation of 
the same. 

Official evidence of quotation in the country to which they belong, or 
where the issue lias been made. 

A short history of the establishment and progress of the company from 
its incorporation to the present time, including particulars as to the issue of 
the capital. 

A declaration, stating — 

1. The number of shares allotted ; 

2. The amount per share )»aid in cash ; 

3. That the share certifisates have been or are ready to be issued. 

4. That no impediment ' exists to the settlement of the account. 

O. — After the application form has been signed there must be supplied 
in the case of — 

RECONSTRUCTED COMPANIES. 

The Certificate of Incorporation, and the Certificate that the Company is 
Entitled to Commence Business. 

A statement of the plan of reconstruction, together with certified copies 
of all resolutions passed and circulars issued in connection with the 
reconstruction. 
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The allotment book, with a summary signed by the chairman and seoretarj'. 
Tlic allotment letter, and the date when posted. 

A specimen of the share certificate. 

Two certified copies of the Memorandum and Articles of Association. 
Certified printed copies of all contracts, agreements, &c. 

Copies of all contracts relating to the issue of fully or partly paid shares. 
An undertaking, , 

(1) To change registered to bearer shart^s in one week, and vice veraa, 

(2) To certify transfers witliin two days. 

(3) To certify transfers on Saturdays between 10.30 and 12. 

A statutory declaration by the cliairiiian ami secretary, stating — 

1. That all documents required b}-^ The Companies (Consolidation) Act, 

1908, have been duly filed with the llegistrar of .Joint Stock 
Companies, and dates of filing. 

2. The authorised capital of the company. 

3. The number of shares to which shareholders in the old company 

wore entitled; the number aud distinetivo numbers of shares 
UTicouditioually allotted to such sharc’holders ; and tlio amount per 
share (a) ])aid thereon in cash and (h) credited as paid up. 

4. 'J'he luimbor and distinctive numbers of shares applied for by and 

allotted nucoriditionally to the public, aud the amount per share 
(a) eredit(*d as paid up aud (b) paid thereon in e.ash 

5. That the share certificates have been or are ready to he issued. 

(1. Idiat lip inipodimoiit exists to the sottlemei't of rho aceounr 

P, — After the application form has !)ecn signed the following documents 
must bo supplied in the case of — 

LOANS. 

Details of the creation of the loan, aud the .authority under AvhicU it is 
issued, including anthenticatod copies of concessions, Ac., with notarially 
certified translations. 

The authority to the agents or contractors ti» receive suhscriptions. 

A certified copy of the prosi>ectuH 

Evidence that all bonds issued and payable al)rt)ad bear the signature of 
some properly authorised person. 

A specimen bond, together with a bond duly executed, or scrip certificate 
if issued. 

Statutory declaration by the agents, stating ~ 

1. The amount allotted unconditionally to the public, 

2. The numbers and denoniiimtioiis of those bonds which bear the 

autographic signature of the Lomlon agents or contractors. 

3. That the required amount, viz. £ % , has been i>aid thereon 

in cash. 

4. That the scrip or bonds have been or are ready to be issued. 

5. That no impediment exists to the settlement of the account. 
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Q, — ^After the application form has been signed the following doouments 
must be supplied in the case of — 

BONDS QUOTED ABROAD. 

Official evidence of quotation in the country to which they belong, or where 
the issue has been made. 

Notaffially certified printed translations of all prospectuses and of the laws 
creating and authorising the loan. 

A specimen bond, together with a bond duly executed. 

An official* certificate setting forth — 

1. Tl^e authorised and issued amounts of the loan, and tlie terms of issue. 

2. The distinctive numbers and denominations of the bonds. 

3. Evidence that all bonds bear tbo autographic signature of some 

pro])erly authorised person. 

It is to be observed that tlie Committee’s })ower is discretionary 
4ts to orderin<r a quotation in tlie Official List, and they may, 
therefore, ref use the quotation if a Company’s Articles or Trust Deed, 
althougli containing tlie matters required hy the Rules, contain also 
other provisions which are objectionable. It will be safest to adopt 
some form of Articles which lias already had the approval of the 
Committee, with as few variations as possible. 

Furthermore, owing to the crowded state of the Official List it 
may sometimes lie necessary to wait awliilo, even ^after all the 
formalities liave been complied with, befoi‘e room can be found 
for the new entrant. 


MINIMUM SCAI.E OF (TIMMLSSIONS. 

By Rules laid down in 1912, and subsequently amended on 
various occasions, an official scale of commission is fixed, and 
bi'okei’S are forbidden to ariiept any lower scale except wliere the 
purchase jirice exceeds £2500, Avheu they may make an allowance 
not exceeding fifty ])er cent. Where, however, a purchase and 
sale of tlie same security is made for the same ])rincipal 
during the same account, the brtiker is allowed to charge one 
commission only nt tlie fixxid scale. On a change of investments 
being made for the same principal during the same account, 
or the account immediately following, the broker may at his 
discretion charge a reduced commission (but not less than half 
the official rate) on one of tlie two transactions ; the full rate 
must be charged on the side which yields tlie larger amount. 
These Rules do not apply to a case of underwriting or the 
placing of new issues, or to continuations of shares from account 
bo account, provided the full contango rate is cliarged. 
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The Scale of CommiBsionB is as follows : — 


MINIMUM SCALE OP COMMISSIONS. 


Securities of or Quarantoed by the British or 
Indian Government having a currency of not 
more than twelve years, in bargains of not 
less than £20,000 Stock 

Consols, 2i% and 2^% Annuities 
Other British Government Securities 
Indian Government Stocks ... 

Metropolitan Consolidated Stocks .. 

London County Consolidated Stocks 
Colonial Government Securities 

County, Corporation, and Provincial Securities 
(British, Indian, or Colonial) .. 


I per cent, on Stock. 

>» ■» >» 


Bank of England and Bank of Ireland Stock 

Foreign Government and Corporation Bonds. 
Price 1 or under ... 3 


1 ])er cent, on Money. 
At discretion. 


Foreign Government and Corporation Bonds. 
Price 6 or under .3 


per cent, on Stock. 


Foi’cign Government and Corporation Bonds. / , . oa... 1 

Price ]0 or ,„.der > 

Foreign Government and Corporation Bonds. 

Price 20 or nndor 


Foreign Railway and otlior Bonds to Bearer. 

Price 20 or under 

Foreign Covernment and Cor[»oration Bonds. 

Price over 20 

Foreign Railway and other Bonds to Bearer. 

Pried* over 20 

Registered Stocks ... i ])er cent on Money. 


Shares, Registered or Bearer (other than Shares of $50 or $100 denomina- 
tion dealt ill in the American Mark( 3 t.) 


Price \j 

X 

ly 

UI 

UllUt-1 



... 

s. 

d. 

Over 0 

1 

0 

to 

0 

2 

0 

... 0 

\ jicr Share. 

M 0 

2 

0 

to 

0 

3 

6 

0 

'i 

n 0 

3 

6 

to 

0 

5 

0 

... 0 

1 

„ 0 

5 

0 

to 

0 

15 

0 

0 

li 

„ 0 

16 

0 

to 

£1 

10 

0 

0 

3 

„ £1 

10 

0 

to 

£2 

0 

0 

0 



0 

0 

to 

£3 

0 

0 

0 

6 

„ £3 

0 

0 

to 

£4 

0 

0 

0 

7i 

„ £4 

0 

0 

to 

£5 

0 

0 

0 

9 

dL'O 

0 

0 

to 

£7 

10 

0 

.. A 

0 

„ i:7 

10 

0 

to 

£10 

0 

0 

1 

3 

„ £10 

0 

0 

to 

£15 

0 

0 

1 

6 

„ £16 

0 

0 

to 

£20 

0 

0 

2 

0 

„ £20 

0 

0 

to 

£25 

0 

0 

2 

6 

£25 

0 

0 





... 1 per cent, on Money. 
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THE LONDON STOCK EXCHANGE QUOTATION. 


Bhaarr of $50 OR $100 Denomination dealt in in the American 

Market. 

Price $5 or under At discretion. 

8. cl. 

Over $5 to $25 0 0 per Share. 

„ $25 to $50 0 9 

„ $50 to $100' ..10 

, „ $100 to $150 If) 

„ $150 to $200 .. .2 0 

• Witli 6d. rise for every $50, or portion thereof, in jn’ice. 

Options for More than One Actount As on barj^ains. 

Options for One Account or Less . "j 

Bargains in partly paid Stock or Shares | 

Of New Issues 

Bargains in Hights for Cash . . j 

Powers of Attorney for Inscribed Stock i 
n ir - At aiseretio 

Probate and other Valuations 

Securities Made-up or Made-down 
S noRT-DATEi) Securities (havin*^ five years 
or less to run) 

Transfers of Stocks and Shakes j 

Small Bargains. No lower Commission than £1 to be charged except 
in the case of — 

(a) Transactions amoiinting to loss than £100 in value on 
which a Commission of not loss than lOs. must be 
cliarged, or 

(h) Transactions amounting to loss than £20 in value on 
which a CoTninission of not less than 5s. nipst be charged. 



STAMP bUTlBS AND PENS. 


APPENDIX B. 


STAMP DUTIES AND FEES. 

The Stamp Datiea payable on various instruments are governed 
by The Stamp Act, 1891 (54 ds 55 Viet., Ch. 39), as amended 
by various Statutes ; and the Fees payable on registration of 
companies by Section 244 of The Companies (Consolidation) Act, 
1908, and Table B in the First, Schedule to that Act. In the 
following pages particulars are given of the Duties and Fees 
which principally concern Companies. 

A document which is not properly stamped cannot be put 
in evidence, except in criminal proceedings (Stamp Act, 1891, 
Section 14), and can only be stamped after the ex])iration of 
the due time upon payment of the prescribed ])ennlties. If a 
document which should have been stamped is tendered in evidence 
while uiistampcd, a furtlnu' penalty of One Pound is payable. 
A fine may also be imposed upon the person whose duty it was 
to see to the stamping (Section 15), and any peison enrolling 
registering, or entering upon recoi’d an instrument not properly 
stamped becomes liable to a fine of 'JVn Pounds (Section 17). 
No document which ought to be filed with the Registrar of 
Companies may be received by him unless properly stamped. 

Where a document comes within each of two categoiies charge- 
able with duty tlie Crown is only entitled to one of the duties, 
but it may clioose the higher^: c.f/. when the document is both 
a promissory note and a marketable security. 

The Fees payable on I’egistering a Comjiany with a Share 
Capital are prescribed by Section 244 of the Act of 1908 and 
Part I. of Table B in tlie Fh'st Schedule to that Act," and in 
addition thereto a Capital Duty of One Pound ])er Hundred 
Pounds is imposed on a company to be rogi^^tcred with limited 


* Speyer Brothers r. Inland Revenue, [1908J Apj). Cn. 92. 

*The Fees are the same whether the Company is Limited by Shares, Limited by 
Guarantee and having a Share Capital, or Unlimited and having a Share Capital. 
Where the Company has not such a Capital the Fees are as shown on page 1153, infra, 
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650 : STAMP DDTIBB AND FEES. 

liability^ by Section 112 of The Stamp Act, 1891, as amended by 
Section 7 of The Finance Act, 1899, and Section 39 of The 
Finance Act, 1920. 

The Scale of Fee Stamps set out in Table B is as follows : — 

For lle^istralion of a Company whoHC Nominal Sliaro Capital does £ s. d. 
not exceed £2000 2 0 0 

For Rejristration of a Company whose Nominal Share Capital exceeds 
• £2000, the followM*nj( Fees, re|<ulatod accordinj^ to the amonnt 
of Nominal Share Cnpital : that is to say — 

For every £1000 of Nominal Share Capital, or part of £1000, up 
* to £5000 ... ... 1 0 0 

For every £1(XX) of Nominal Share Capital, or part of £10(X), aftor 
the first £5000, up to £UKJ,000 

For every £10(X) of Nominal Share Capital, or j)art of £1000 after 
the first £100,000 

For Registration of any Increase of Share Capital made aftor the 
first Refj'istration of the ('Ompanv, the same J'V(‘h per £1000, or 
part of £1000, as would have been }»ayal)lo if the increased 
Share Capital had formed part of the original Share Capital 
at the t/ime of Registration.^ 

Pr()vid<‘(l tliat no Company shall be liable to pay in respect of 
Nominal Share Capital, on Registration or afterwards, any greater 
amount of Fees than £50, taking info account, in the case? of 
Fees payable on an Increase of Share Capital after Regisfration, 
the Fees paid' on Registration. 

From the above it will be seen that the niaxininm Fee of 
£50 is reached vvlieii llie Nominal Ca])ital of tlie Company is 
£525,000. Capital Duty, however, at tlie rate of One Pound 
per llundred Pounds, is imposed in the case of companies with 
limited liability upon the full amount of the Nominal Capital, 
however lar^e it may be. 

1'he following Table indicates the ainonnts yiayable on registration 
of Limited Companies having a Share Ca])ital and governed by 
special Articles of Association. In the total are included the deed 
stamps of Ten Shilling.s each jiayable on the Memorandum and 
Articles and the fee stamps of Five Shillings each which have 
to be impressed on the Ai^ticles, Notice of Situation of Registered 
Office (Form No. 4), Particulars res])ectijig Directors (Form No. 9a), 
and Declaration of Compliance Avith the Requirements of The 

1 Note that the capital <luty is not imposed in the case of unliuiited companies. 

2 Where a company passed a resolution tlint the directors xinicht increase the cnpital 
hy an amonnt not exceeding £6,000,000, and the directors suhseciueiitly resolved on nn increase 
of £200, 0(K), It WHS held hy Channell, J., that ad valorem duty was payable on the whole 
£6,000,000 on the date of the company’s resolution (Attorney-Geueral v, Anglo-Argentine 
Tramways Co., [1909] 1 K. B. 677). 


0 5 0 

0 10 




AND^BES ON BBGISTERING A COMPANY LlMItBO BY SHARES. 'SSI 


Companies (Consolidation) Act, 1908 (Ponn No. 41), which 
together amount to Two Pounds. These are the fees payable in 
the case of Private Companies ; the further fees shown on page 652 
are payable on the registration of Public Companies. 

Duties and Fees Payable. 


NojninHl Share 1 

Capital. 

Ad ValorH 
Statement 


Fee Stamp on 
Memoianduni of 
Association. 

-r 

Total Puty and Fees. 

£100 

£1 

0 

£2 

0 

£5 

0 

0 

250 

3 

0 

2 

0 

7 

0 

0 

500 

5 

0 

2 

0 

9 

0 

0 

1,000 

10 

0 

2 

i 

14 

0 

0 

1,500 

15 

0 

2 

0 : 

19 

0 

0 

2,000 

20 

0 

2 

0 ! 

24 

0 

0 

3,000 

30 

0 

3 

0 

35 

0 

0 

4,000 

40 

0 

4 

0 


0 

0 

5,000 

50 

0 

5 

0 ' 

i 

! r>7 

0 

0 

6,000 

GO 

0 

5 

5 

67 

5 

0 

7,000 

70 

0 

5 

10 

77 

10 

0 

8,000 

80 

0 

5 

15 

87 

15 

0 

9,000 

90 

0 

6 

0 

98 

0 

0 

10,000 

100 

0 

6 

5 

108 

5 

0 

11,000 i 

110 

0 

6 

10 

118 

10 

0 

12,000 

120 

0 

6 

15 

128 

15 

0 

13,000 1 

130 

0 

7 

0 

j 139 

u 

0 

14,000 

liO 

0 

7 

5 

i 149 

5 

0 

15,000 

1.50 

0 

7 

10 

1 159 

10 

0 

16,000 

160 

0 

7 

15 

: 169 

15 

0 

17,000 

170 

0 

8 

0 

180 

0 

0 

18,000 

ISO 

0 

8 

5 

190 

5 

0 

19,000 

190 

0 

8 

10 

200 

10 

0 

20,000 

200 

0 

8 

15 

210 

15 

0 

25,000 

250 

0 

10 

0 

262 

0 

0 

30,000 

300 

0 

11 

5 

313 

5 

0 

35,000 

350 

0 

12 

10 

364 

10 

0 

40,000 

400 

0 

13 

15 

415 

15 

0 

45,000 

450 

0 

15 

0 

467 

0 

0 

50,000 

500 

0 

16 

5 

518 

5 

0 

60,000 

()00 

0 

18 

15 

620 

15 

0 

70,000 

700 

0 

21 

5 

723 

5 

0 

75,(XK) 

750 

0 

22 

10 

774 

10 

0 

80,000 

800 

0 

23 

15 

825 

15 

0 

90,0(X) 

900 

0 

26 

5 

928 

5 

0 

UK), 000 

1,(X10 

0 

28 

15 . 

1,030 

15 

0 

150,000 

1,500 

0 

31 

5 

1,533 

5 

0 

200,000 

2,000 

0 

33 

15 

2,035 

15 

0 

250,000 

2,500 

0 

36 

5 

2,538 

.5 

0 

300,000 

3,(X)0 

0 

38 

15 

3,010 

15 

0 

350,000 

3,500 

0 

41 

5 

3,513 

5 

0 
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STlM1> DUtliS AND 


Duties and Fees Payable — continued . 


Nomhial Share 
Capita] . 

Ad Valoi'em Duty on 
Statement of ('apital. 

Fee Stamp on 
Memorandiiia of 
Afiaociation. 

Total Duty and Feeg. 

£4*00,000 

£4,000 

0 

£48 

15 

£4,045 

15 

0 

460,000 

4,500 

0 

46 

5 

4,648 

5 

,0 

600,000 

6,000 

0 

48 

15 

5,050 

15 

0 

525,0(XI 

6,250 

0 

50 

0 

6,802 

0 

0 

600,000 

6,000 

0 

50 

0 

6,052 

0 

0 

700,000 

7, OCX) 

0 

50 

0 

7,052 

0 

0 

800,000 

8,000 

^ i 

50 

0 

8,052 

0 

0 

900.0(K) 

9,000 

0 1 

60 

0 

9,052 

0 

0 

1,000,000 

10,000 

0 

50 

0 

10,052 

0 

0 


And so on at the rate of One Pound fiii*ther Capital Duty for 
every additional Hundred Pounds or fraction thereof. 

In the case of Public Companies the followinj^ further Forms are 
required, a Five Shilling' Fee Stamp being payable on each : — 
Notification of Consent to Act as Director (Form No. 42), Contract 
by Directors to Take and Pay for Qualification Shares, when not 
signed for in Memorandum (Form No. 42a), List of Persons wlio 
have Consented to be Directors (Form No. 48), tyid Pj’ospectus 
or Statement in Lieu of Prospectus (Form No. 55). 'J^he Contract 
to Take Qualification Shares requires a stamp oC Sixpence in 
respect of each signature wdiere the Dircctoi’s are required to 
hold Shares to the value of Five Pounds or more. 

Hefore a Public Company can obtain a Certificate entitling it 
to commence business it must file either Form No. 44 or 
Form No. 44a (Declaration of Compliance with the Provisions as 
to Allotment and Minimum Subscription) according to Avhether a 
Prospectus or a Statement in Lieu of Prospectus has been filed. 
A Five Shilling Fee Stamp is required on the Foj*in appropriate 
to the circumstances. 

On registration of a Company Limited by Guarantee with 
a Share Ca])ital the same fees are ])ayable as in the case of a 
Company liimited by Shares (either Public or Private as the case 
may be) and the same Forms have to be filed, exce[)t that on 
allotment no Return of Allotments is requii’ed. 

No Statement of Amount of Nominal Capital is required, and 
no ad valorem (Capital Duty is payable on registration of an 
Unlimited Com])any with a Share Capital. Otherwise the duties 
and fees, and forms to be filed, are the same as in the case of 
a Company Limited by Guarantee having a Share Capital. 



TESJarOir ABaiSTMRTNO X COMPAjJY WITHOtJt SitA«K OATOAL. 'OSS 


Fkes on Increase of Capital. 

Wiiliin fifteen days after the confirmation of a Special Resolntit^ 
increasing the Nominal Capital, or after the passing of an Ordinary 
or Extraordinary Resolution where the Articles of Association allow 
such, a Statement and Notice of the Increase must be filbd with 
the Registrar 1 by Companies Limited by Shares or Companies 
Limited by Guarantee having a Share Capital. The Statement 
has to be impressed with a Duty Stamj) at the rate of One Pound 
per cent, on the nominal amount of the increase, and the Notice 
of Increase with further Fee Stamps until the maximum of Fifty 
Pounds is reached and a Recording Stamp of Five Shillings. 
Interest at the rate of Five per centum per annum on the amount 
of the Capital Duty is payable from ihe date of the passing of the 
resolution if the duty is not paid within fifteen days (Stamp 
Act, 1891, Section 112 ; Finance Act, 1899, Section 7 ; Revenue 
Act, 1903, Section 5; Finance Act, 1920, Section 39). 

On an inci’ease of Capital by an Unlimited Company having 
a Share Cajntal, Notice of Increase must be filed and Fee Stamps 
impressed thereon (unless the maximum amount of Fifty Pounds 
has been paid) in accordance witli the amount of the increase, 
but no Statement of Increase is required and no ad valorem 
Capital Duty is payable thereon. 

Fees on Reoisteiuno > Companv Not Having a Siiael Capital. 

These Fees are pre.sc?*ibed by Section 244 and Part II. of 
Table B in^tlie First Schedule, and are as follows: — 

£ B. d. 

For Rp^fiatriition of a Company wIjoso Number of MeiiiborB, as stated 

in the Articles, does not exceed Twenty .. .200 

For Reffistration of a Company whoso Number of Members, as 
stated in the Articles, exceeds Twenty, but does not exceed 
One Hundred . .,. ... 600 

For Registration of a Company whose Number of Members, as stated 
in the Articles, exceeds One Hundred, but is not stated to 
be Unlimited, the above Pee of £.5, with an additional 5s. 
for every Fifty Members or less number than Fifty Members 
after the first One Hundred. 

For Registration of a Company in which ihe Number of Members 

is stated in the Articles to be Unlimited .. 20 0 0 

For Registration of any increase in the Number of Members made 
after the Registration of the Company, in respect of every 
Fifty Members, or less than Fifty Members, of anch increase 0 6 0 
Provided that no Company shall be liable to pay on the whole a 
greater Fee than £20 in respect of its Number of Members, 
taking into account the Fee paid on the iirBt Registration 
of the Company. 

* If the company by resolution authorises the directors to increase the capital, the 
return must l)e made and duty paid even though the ibrectors have not exercised the 
authority thug given (Attorney-General v. Anglo- Argentine Tramways Co., [1900] 1 K. B. 677 ■ 
see note on page 6IK), tupra). 



STAMP DUTIES AND FEES. 


In addition thereto a Deed Stamp of Ten Shillings is required 
on both the Memorandum and Articles, and a Fee Stamp of 
Five Shillings each on the Articles, Notice of Situation of Office 
(Form No. 4), Particulars Respecting Directors (Form No. 9a), 
Declai’ation (Fonn No. 41), Notification of Consent to Act as 
Director (Form No. 42), List of Persons who have Consented to 
be Directors (Foi-m No. 43), and Statement in Lieu of Prospectus 
(Form No. 55). On any increase in the number of members taking 
place, notice thereof must be filed with the Registrar on Form 11, 
which must be impressed with a Five Shilling Fee Stamp and 
a further Five Shillings in respect of each fifty or less number by 
which the membership of the company is increased, until a maximum 
amount (taking into account the fee payable on registration) of 
Twenty Pounds is reached. 

OTHER FEES. ^ ^ ^ 

For Rei^istratioii of any Existing Company, except such Companies 
as are by the Consolidation Act exempted from payment 
of Fees in respect of Kegistration under that Act, the 
same Fee as is charged for Registering a New Company. 

For Registering any Doctiment recpiired or authorised to ho Registered, 
other tiian the Memorandum, or the Abstract required to 
bo filed with the Registrar by a Receiv'er or Manager, or 
the Statement rt'quired to be sent to the Registrar by the 
Liquidator in a winding up in England 
For making a Record of any fact autliorised or required to be recorded 

by til e Registrar .. . ... • ... 0 

A Fee Stamp of Five Shillings is also payable on registration 
of each of the following documents : — • 

Notice of Change of Situation of Registered Office (Form No 5). 

Copy Register of Directors — wlicn change in registered Particulars of 
Directors occurs (Form No. 9). 

Declaration of Coinjilianco with Section 87 (requirements before 
commencing business: Form No. 44 where a Prospectus is issued; 
Form No. 44 a wlune a Statement in Lieu of Prospectus is filed). 

Contract of Sale in respect of Shares issued for a Consideration other 
than Cash.^ 

Contract Constituting Title of Allottees to Allotment.* 

Prescribed Particulars of Coiiti*act under Section 88 * (Form No. 52). 

Return of Allotments (Form No. 45). Not required from Company not 
Having a Share Capital. 

Report Prior to Statutory Meeting (Form Nd. 46). 

Annual Return of Caj)ital and Members (Form No. 6a). 

Special and Extraordinary Resolutions (Forms No. 16 and 16a). 

Notice of Increase of Capital (Form No. 10). 

Notice of Consolidation, Division, or Conversion of Shares into Stock, 
or of Reconversion of Stock into Shares (Form No. 28). 

* I.e. in addition to any nd valorem or other duty payable by way of stamp duty on 
the contract or particulars. 



VARIOUS SIAMI* DUTIES. 
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Statement by Private Company as to Commission pursuant to Section 89, 
Sub-section 1 (ft) (Form No. 58). 

Consent of Board of Trade to Cliaiigo of Name. 

Notice of Consent to Take Name of Nxistiiifr Company (Form No. 14), 

Copy of Altered Memorandum of Association. 

Minute of Reduction of Capital. 

Copy of Order of Court on Alteration of Memoraiidum, Redaction 
of Capital, Rectification of Repatei-, Winding Up, Dissoliltion of 
Company, Ac. 

Notice of Increase in Number of Members by Company not Having 
n Share Cajntal (Form No. 11). 

Particulars as to Debentures Avliere more than One Issue is made of 
a Series (Form No. 48). 

Memorandum of Satisfaction of Mortgage or Charge (Form No. 49). 

Notice as to Appointment of Receiver or Manager (Form No. 53). 

Notice of Coasing to Act as Receiver or Manager (Form No. 57 a). 

Notice of Appointment of Litjuidator (Form No. 39 a). 

Return of Final Meeting (Form No. 15). 

VARIOUS STAMP DUTIES. 

CONVEYANCK OH ThANSFER ON SaEE. 

The duty charged under this head applies to every instrument 
whereby any pro])erty, or any estate or iiilerest in any property, 
upon the sale thereof, is transferred to or vested in a purchaser 
or any otliei* person for him (Stamp j,Act, 1801, Serdion 54). 
It accordingly applies when the instrument is a conveyance of 
property or a transfer of shares,^ and by Section 59 is extended 
also to contracts for the sale of pro])eT‘ty other than lands 
(imiiicunibei*ed), goods, wares, merchandise, tic. (as to wliich see 
page 115, siqrra). 

By The Finance (1909-10) Act, 1910 (Section 7d), the duty was 
doubled except in tlie case of stocks and marketable securities 
and small sales of j)roperty other than stocks and marketable 
securities, and by Section 74 the duty is extended to gifts 
Lutpr vivos j and is assessed njjon the value of the property 
transferred,” for which purpose the deed must be submitted to the 
Commissioners of Inland Revenue for adjudication under Section 12 
of The Stamp Act, 1891, but this provision does not apply to 
transfers on the ap])ointment of new trustees (see page 118, supra). 

' In the case of a sale of partly panl sluiieB whore calla w'ero payehle at fixed date# 
the CommiHsioiiei's of Iiilaiifi Kevemie at one tiuio umfle a claim that stamp duty was 
payable m respect of the calls; but this claim has been wnt^uirawm. 

* If by reason of the inadequacy of the sum panl us consideration or other circum- 
stances the conveyance or transfer confers a substantial lienelit” on the transferee, the 
conveyance or transfer will be treated ns a gift inter vn'oe. Thus if a person or firm 
transfers a business or property to a private company there will he no saving of stump 
duty by fixing the consideration nt a sum that is obviously inadetiuate (Section 74, 
Sub-section 6). 



VAElOUfl 1>^9;XES. 


^ 05 « 

By The Finance Act, 1920, Section 36, Sub-section 1, the 
above exception from the doubled duty in favour of stocks and 
marketable securities was removed, and the double duty is now 
payable thereon. The duty must be denoted by impressed stamps, 
and is as follows : — 


(a) Iu all cases of transfers of stock or marketable securities — 


Where the consideration does not exceed £5, the Instrument 

£ 

s. 

d. 

of Transfer must liave a 

stamp of the value of 


0 

1 

0 

Exceeds £5 and does not exceed £10 ... 



0 

2 

0 

, 10 

15 



0 

3 

0 

»» 51 

20 



0 

4 

0 

»5 5» 

25 . . 



0 

6 

0 

» -5 

60 



0 

10 

0 

1, ^0 

75 



0 

16 

0 

51 75 „ 

UK) 



1 

0 

0 

,5 H)0 

125 



1 

5 

0 

55 1"^ 55 

150 .. 



1 

10 

0 

„ JGO 

175 



1 

15 

0 

„ 175 

200 



2 

0 

0 

„ :2oo 

225 . 



2 

6 

0 

51 225 ., 

250 



2 

10 

0 

„ 250 

275 



2 

15 

0 

„ 275 

IKK) 



a 

0 

0 

And for every sulditiomil £50 

or ])art of £50 



0 

10 

0 


(b) In cases other tlian transfers of stock or markijtablo securities duty 
is payable at tlie same rate, except that if the amount or value of the 
consideration for the sale does not excc'od £vj(X), and the instrument contains 
a statement in the iircscribed form certifyinj' iliat the transaction does not 
form part of a larp:or transaction or series of transactions \he consideration 
for which exceeds £500, the duty is at half the above rate. 

(c) In the case of sales for value the duty is assessed on tli/^ consideration 
paid; in the case of ^ifts or transfers for less than the full value the duty 
is on the value of the property.' 

An Tiistj’ument of Transfer of a Share in a Colonial Register, 
unless executed in the United Kingdom, is exempt from the 
British Stamp Uiity (Section 36). 

Transfers by way of jMortgage of any Stock, Shares, Fui\ded 
Debt, or marketable security of aiiy^ kind are chargeable, if the 
loan be disclosed in the Deed of Transfer, with ad valorem 
Mortgage Duty. If the loan be not disclosed in the Deed of 
Transfer, so as to attract the foregoing duty, there must be two 
instruments to disclose *tlie transaction ; and where the second 
instrument, under band only, is given, qualifying an apparently 
absolute transfer of stock or marketable security, that instrument 
is chargeable with the duty of Sixpence, and the Deed of Transfer 
with Ten Shillings. 

Transfers of any Stock, Sliares, or marketable security of 
any kind, otbei'wise tlian on Sale or Mortgage, and not being 

J Sec lust preceduiif note. 



fiONBS, AND DEBENTDBBfi. 

“a voluntary disposition inter vivos'' are liable to a duty dl 
Ten Shillings. 

Transfers of Mortgages or Debentui-es (not being marketable 
securities) are chargeable with a duty of Sixpence per cent., and 
if the amount lent is increased with the addition of the same duty 
on the amount of the increase as on* an original Mortgage. But 
transfers of marketable securities (not transferable by /ielivery) 
bear duty according to the foregoing scale. 

When property is conveyed either in consideration of any ‘debt, 
or charged with or subject to any payment, the debt or payment 
is treated as part of the consideration, and ad valorem duty is 
payable on this also (Stamp Act, 1891, Section 57). 

In the case of Cost Book Mines the duty is Sixpence on each 
Transler of Shares. 

Transfers must be stamped within thirty days after execution, 
or, if executed abroad, within thirty days aftei* being first received 
in the United Kingdom. 


MoRTOACiEs, Bonos, and Dehicntukks. 


Mortgages, Bonds, Debentures, and similar securities trans- 
ferable only by instrument of transfer, and not payable to 
bearer or otherwise transferable by delivery, and being the 
only or principal or primary security, are cliargefiblr 'vith duty 
according to the following scale: g. d. 


Where the arrioinifc 
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An insti'iimeiit being a eollaleral, auxiliary, additional, or 
substituted security (other than an equitable uiortgagu), or by 
way of further assurance, requires stamping with duty at the 
rate of Sixpence for every £100 or fractional part^ of £100 of 
the amount secured until the maximum duty of Ten Shillings 
is reached (Revenue Act, 1003, Section 7). 


■ThiB inclu-le. ivay boin.B or „rem.nm ivloch the company ^ “ 

redemption in an event not dependent on the vohUou oi the company. 
for £100 ie redeemable at £105 the delwntuie miiHt lie etamped aa ^ 

u. OommisHionera of Inland Revenue, [1897] 3 Q. B. 19 ), >u i . ttremium 

date at par, with an option on the part of the comi*ny h, redeem earher at a 
no duty ie payable on the premium (Knighfe Deep. Limited 

BevLl n^] 1 Q. B. 317, «ie Ali«-e “Law of Stamp Diitiee” E.«hteenth Edition, 
pages 182 and 205). 
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Wh^re a Debenture is re-issued under the power contained in 
Section 104, or another Debenture is issued in place of a redeemed 
Debenture, it must, for the purposes of Stamp Duty, be treated as 
a new Debenture; but a person ignorant of the fact that the 
Debenture has been previously issued may produce it in evidence 
in proceedings for enforcing’ his security (see page 247). 

On tiling Particulars of Debentures or other Mortgages or 
Charges requiring registration under the Act (see page 271, ftupra) 
the ’following charges are talso made as “ the prescribed fee ” 
authorised by. Section 93, Sub-section 2 : — 

For registering under Section 93 any Mortgage or Charge created by a 
company — 

Wliero the arnonnt of the Mortgage or Charge does not exceed £200, 
Ten Shillings. 

Wliere it exceeds £200, One Pound. 

For registering Particulars of a Serie.s of Debentures under Section 93, 
ftub-section 3 — 

When? the total amount secured by the whole Series does not exceed 
£200, Ten Rhillitigs. 

Where it exceeds £2(K), One Pound. 

For inspecting the Register of Mortgages and Charges kept by the 
Registrar of Companies tlu' fee is One Shilling in each case. 

Debentures to Bearer and other Bonds and Secui‘ities payable 
to bearer or otherwise transferable by delivery are cli;irged, under 
the heading of Marketable Securities Transferable by Delivery, 
with duty at the rate of Four Shillings foi* every Ten Pounds 
or fractional j)art of Ten Pounds of tlit^ money secured ^ ; or when 
such security is given in substitution for a like security stamped 
in conformity with the law in' force Jit the time when the last- 
mentioned security became subject to duty, duty is payable on the 
substituted security at the rate of Two Shillings for eveiy Twenty 
Pounds or fractional part of Twenty Pounds of the money secured.^ 
A security transferable by delivery issued in lieu of a security 
transfe]*able only by instrument of ti-aiisfer is chargeable with 
the higher rate of duty. Instruments stamped as substituted 
securities should be denoted with “duty paid” stamps indicating 
the rate of duty paid on the originals. 

Marketable Securities Transferable by Delivery made or issued 
by or on behalf of any Foreign State or Government, or 
Foreign or Colonial M unicipal Body, Corporation, or Company 
which are transferred, assigned, or negotiated in the United 

‘ The original dutj was doubled by The Finance (1909-10) Act, 1010, Section 76, and 
again doubled as above by The Finance Act, 1020, Section 38 ; but the increased duty 
ia not payable if the securities Ac. were duly stamped before the first-named Act oaine 
Into force. 
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Kingdom are liable to the duty of Four Shillings for ev^ry Ten 
Pounds or fractional part of Ten Pounds secured.^ Foreign Share 
Warrants and Stock Certificates to Bearer az*e liable to the 
like duty. 

Under tlie provisions of tlie Treaty of Peace witli Turkey of 
July, 1923, certain securities issued under the Treaty ai-o exempt by 
Section 37 of The Finance Act, 1924, from duty in the territory 
of the contracting parties. 

Where, in the case of Marketable Securities Transferable by 
Delivery, other than Colonial Government Secui-ities, the amount 
secured is to be paid off within one year alter the date on which 
the duty is payable the rate is only Sixpence, or if the term 
is more than one year, but does not exceed three years, the rate 
is One Shilling.^ The date for redemption must be conspicuously 
stated on the face of the instrument. 

Tnstruinents to Bearer, not being Share Wa]*rants or Stock 
Certificates to Bearer, transferring Foreign Shares or Stock in the 
United Kingdom, not otherwise charged, are chargeable with a duty 
of Threepence foi‘ every Twenty-five Pounds or fi'acdional part of 
Twenty-five Pounds of the nominal value of the Shares or Stock. 

A “ Marketable Security ” includes any Moi-tgage, Bond, 
Debenture, Covenant, or other secuiity whicli is capable of being 
sold in any Stock Maj'ket in the United Kingdom'* (see Alpe’s 
“ Law of Stamp Duties,” Eighteenth hJdition (1925) pages 185, 
191, 194, an^ 270). 

DA}entures Reneioed hy indorsement . — Where Bonds, Debentuz*es, 
or other similar securities maturing at fixed dates are renewed by 
endorsement on the original securities during the currency thereof, 
the memoranda or instruments of renewjil are chai'geahle, if under 
hand only, with the duty of Sixpence, or if under seal with duty 
at the rate of Six])ence for every JiJlOO, or ])art of £100, of the 
amount secured (with a inaximnm of Ten Shillings); but where 
the renewals are effected after maturity the Commissioners claim 
duty as upon new securities, although it is submitted that such 
claims should be opposed on the ground that actually no new 
security is given or created. (On the subject of I'egistration see 
page 271, supra.) 

Discharge of Securities. — A reconveyance, release, discharge, 
surrender, or renunciation of a security by way of mortgage, or 
of the money thereby secured, requires an ad valorem Stamp of 

^ See footnote on previous pa^e. 

!*;rhe original f\nty of Threepence and Sixpence imposed liy The Finance 
Act, 1910, Section 13, was doubled as above by The Finance Act, 1930, Section 38. 

® A document is frequently lioth a promissory note and a marketable security. The 
Crown may then require duty to be paid at the higlier rate : t.e. as on a marketaVdo 
security (Speyer Brothers v. Inland Rev^enue, [1908] App. Ca. 92). 
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, SixpiSnce per £100 (Stamp Act, 1891, under Mortgage,” sub* 
hef^d 5) ; but a receipt endorsed on a Debenture acknowledging 
' that the money secured has been paid and satisfied is not a 
discharge so as to require this stain p.^ 

A Trust Deed for Secnrmg Debentures is not' regarded as 
a collateral security, but if the Debentures are duly stamped 
it wilL be passed on adjudication if impressed with a Ten 
Shilling Stamp (but see page 268, supra). A Deed securing 
Debenture Stock requires an ad valorem Stamp as a Mortgage, 
but the Certificates of Title to the Stock do not require a stamp. 

Loan Capital. — By The Finance Act, 1899 (Section 8), “any 
local authority, corporation, company, or body of persons, formed 
or established in the United Kingdom,” proposing to issue any 
Loan Capital, must before the issue thereof deliver to the Com- 
missioners of Inland Revenue a statement of the amount proposed 
to, be secured, stamped with duty at the rate of Two Shillings 
and Sixpence for every £100 or fraction of £100 to be secured ; 
but any duty paid on the Tinist Deed or other document (e.g. 
Debenture) secjuring the Loan Capital may be deducted. “ Loan 
Capital” in this section includes any Debenture Stock or Funded 
Debt, by whatever name known, or any capital which is borrowed 
or has the character of borrowed money, whether it is in the 
form of Stock or in any otlier form, but does not include any 
overdraft at the bank or other loan I’ained foi* a merely temporary 
purpose for a period not exceeding twelve months. Companies 
incorporated by Private Act of Parliament ai*e within the section. - 
Deferred waiTants secui*ing airears of debentuie interest are not 
within the section even though interest is payable on the amounts 
specified.'^ The Commissioners claim on comj)anies formed under the 
Companies Acts in i*c*spect of monc}' received on deposit at notice. 
Section 10 of The Finance Act, 1907, allows a rebate of Two Shillings 
per £100 if it be shown that the loan has been oi* is being applied 
to the consolidation or conversion of an existing loan. 

Misckm.axk.ous Information as to Stamps. 

Agreements. — The duty on Agreements under Hand is Sixpence, 
and on those under Seal Ten Shillings. But if the Agreement is 
for the sale of any property other than land (unincumbered), 
goods, wares, or merchandise, &c., it is chargeable with ad valorem 
Conveyance Duty. (This is discussed at length at ])age 115, 
supra.) An Agreement under liand the matter whereof is not of 
the value of Five Pounds, or for the hire of a labourer, artificer, 

’ ThomaB Firth A Sons r. Iiilarid Uevemie ('omciusHionerH, [1004] 2 K. B. 206. 

* Attorney-Genoral v. Regent’s C’aiial ami Dock Co., [1904] 1 K. B. 263. 

* Attomej'-Greneral v. South WaleB Electrical Power Co., [1010] 2 K, B, 636, 
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manufacturer, or menial servant, or relating to the sale of any 
goods, does not require any stamp, 

A Guarantee is an Agreement, and subject to the same 
exemptions. 

An TJnderioriUng Letter is an Agi-eement. Where, however, the 
document is under seal and contains* an undertaking to pay a 
definite sum of money, covenant duty at tlie rate oi Two 
Shillings and Sixpence for every £100 is charged. 

A Share Certijicnfe does not require a stain [). 

DeetU under Seal, where not chargeable with ud. vjalnrem duty, 
require a Ten Shilling Stamp. 


A Memorandum o/ Aanoctafion is rhargeahle U'lth 
Arfit'len of Ansociation 

Share ITan per cent, of nominal value 

Letters of AUotnieut and Letteis of Itennnciation - — 
Uinler £5 .. 

£o an<l over .... 

Sc\ip Certificates and Proxnsioual Cet tijicntes 
Instrnmeuts of Pvo.cy — 

For oiio Mootinjjf^ 

For rnoro tlmn one MeetinjiC 
Poiver of Attorneif 
Receipt for £2 or over 


£ a. d. 
0 10 0 
0 10 0 
3 0 0 

0 0 1 
0 0 6 
0 0 2 

0 0 1 
0 10 0 
0 10 0 
0 0 2 


Contract Notes for the sale or purchase of any Stock or 
^larketablo Security of th(3 value of ovt-r £5, but ijf»h*r £100, 
Sixpence; from £100 to £500, One Shilling; from £500 to £1000, 
Two Shillings ; from £1000 to £1500, Thi*ec Shillings; from £1500 
to £2500, f\)ur Shilling.s; from £2500 1o .£5000, Six Shillings; 
from £5000 to £7500, Eight Shillings; fi'om £7500 to £10,000, 
Ten Shillings; from £10,000 to £12,500, Twelve Shillings; from 
£12,500 to £15,000, Eourtecjii Shillings; from £15,000 to £17,500, 
Sixteen Sliillings; from £17,500 to £20,000, Eighteen Shillings; 
exceeding £20,000, One Pound. In case of a “carry over,’* 
however, only one stamp is necessary, although the transaction 
is in form both a sale and ])urchase. Contracts giving an option 


* The duty on Hntish Slmro Wtirntuta was doubled as above by Section .'18 of The Finance 
Act, 1020. lly the combiiiud effect of The Finaiiuo Act, 181>U, Tlie Firutnco (M)0«-UUO) Act, 1910, 
and The Finance Act, 1920, Share VV^iiTuuta of Foreign and Colonial Corporatiorns asaiffned, 
tranaferred, or uej^otiiited in the United Kingdom, reijuiie a stamp of Four ShillinKB 
for every Ten Pounds or fraction of Ten Pounds of the nominal value of the Stock or 
Shares included in the Warrant. 

* Applied to fractions of a share by Tho Kevenne Act, 1909 (Section 0). 

*lMcreftSod from One Penny by Tiie Fiuanee Act, 1899. 

* Finance Act, IU20, Section 35. A receipt for an ifiKtalniont written on a flcrip 
certiAuatc duly stamped does not require a further stamp (London and Westminster liank 
V, OoinmisHioiiors ot Inland Reveiine, [1900] 1 Q. H. 100). Scrip for fractions of a shai’e 
require this stamp (Revenue Act, 1909, Section 9). 

® These, if executed in the United Kin^yrtom, must bo stamped liefore execution. If 
executed abroad, they may l>e stamped within thirty daj's after receipt here (Finance 
Act, 1007, Section 0). 6 Finance Act, 1920, Section 34; see also jiage 603. 
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require stamps to the amount of half the duties above mentioned, 
but if a double option is given this is reckoned as two contracts. 
If a^ option given under a duly stamped contract is exercised the 
stamp on the contract note resulting carries only one half of the 
duty which would be payable if not made in pursuance of a duly 
stamped option. A separate' stamp is necessary for each description 
of stock. No brokerage can be recovered unless a note has been 
made and duly stamped, and there are heavy penalties for failing 
to make and deliver the proper contract notes duly stamped. 
This duty is. not ])ayable when the immediate principal is acting 
as broker or agent for some other person if he is a member 
of a Stock Exchange in the United Kingdom or entered 
on the list of bond fide stockbrokers kept at Somerset House 
(Finance (1909-10) Act, 1910, Sections 77 to 79). 

Time for — Some instruments are I’equired to be stamped 

before execution or issue, of tv'hicli the following are the most 
common : — Bills of Exchange and Pi-omissory Notes, Contract Notes, 
Letters of Allotment and Renunciation, Proxies, Receipts, Scrip 
and Scrip Certiticates, Share Warrants, Voting Papers executed 
in the United Kingdom. Where C/on tracts for the Sale of Land 
provide that no objection or requisition shall be made on account 
of any deed or document dated i)rior to The Customs and Inland 
Revenue Act, 1888, being unstamped o]‘ insufficiently stamped, the 
Commissioners of Inland Hevenue will only allow^ them to be 
stamped after execution upon payment of the full penalty of Ten 
Pounds. Jnstrunients not being of the above desci'ipfion requii’ing 
an ad valorem stamp must be stamped within thirty’ days after 
their execution, or if executed abroad within thirty days after 
their first arrival in the United Kingdom. This i-ight is given 
to proxies executed abi’oad by Section 9 of The Finance Act, 1907. 
There is no statiitoiy provision allowing Agreements under Hand 
liable to the fixed duty of Sixpence to be stamped without penalty, 
but all such documents may, by the regulations of the Commissioners 
of Inland Revenue, be stani])ed within fourteen days aftei* execution. 
If not duly stamped within the pi’oj)er tijue a document may 
subsequently be stamped on ])ayment of the unpaid duty and a 
penalty of Ten Pounds,* and also, by way of further penalty, if 
the un])aid duty exceeds Ten Pounds, of interest on such duty at 
five per centum per annum. 'J’he Commissioners may, however, 
mitigate or remit the ])enalty u])on good cause being shown. 

Adhesive Stamps^ where the duty does not exceed Tw'o 
Shillings and Sixpence, are available for the following pui’poses, 
among others : — Agi’eenients under Hand the duty on which is 
Sixpencie, Bills of Exchange payable on demand, at sight, on 
presentation, or within three days after date or sight, and Foreign 
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Bills and Notes, Charter-Parties, Cheques, Contract Notes, Certified 
Copies and Extracts from Registers of Births, <fcc.. Delivery 
Orders, Leases of Dwelling-houses at rents not exceeding Forty 
Pounds per annum, or Furnished Dwelling-houses or Apartments, 
and duplicates or counterparts thereof, Letters of Renunciation, 
Notarial Acts, Policies other than Sea or Life, Protests of Bills 
of Exchange, Proxies liable to duty of One Penny, Receipts, 
Transfers of Shares in Cost Book Mines, Voting Papers, and 
Warrants for Goods; but for Bills of Exchange (payable 
otherwise than as above) and Contract Notes specially appro- 
priated Stamps are requisite. Adhesive Stamps must be 
cancelled by the first person executing or using the insti'unient, 
except in the case of Foreign Bills and Notes, which must be 
cancelled by tlie person into whose hands they come, and Charter- 
Parties, which must be cancelled by the persons last executing 
the same, or by whose execution it is com})leted as a binding 
contract. If not so cancelled, the document is not deemed to be 
duly stamped unless it is proved that the stamp is affixed at the 
proper time. 

It is to be noted that a receipt for {inier alia) wage or salary 
does not i-equire a receipt stamp (Stamp Act, Schedule, ns amended 
by The Finance Act, 1924, Section 3G). The Board of Inland 
Revenue consider that fees ])aid to directors of comf>anies, whether 
fixed by the ^Articles oi* voted in General Meeting, hit within the 
exemption; but fees paid to Auditors are not witliin the exemption. 

Stamps must be placed on Bills of Exchange payable 
otherwise flian on demand, at sight, on presentation, or within 
three days after date or sight; Promissory Notes, Letters of 
Allotimmt, Sci*ip, and Provisional Certificates; on all Deeds, and 
on all instruments charged with ad vaJorem. dufy. 

Spoiled Stamps . — An allowance is made in respect of Stamps 
inadvertently spoiled within two years from the manuscript date 
upon the prescribed statutory declaration being made and ]>resented 
at the Stamp Office (Cancel Branch), Somerset House. Transfers 
which have been spoiled or become useless wiihin fvvo years, 
if unsigned, may be e.xclianged on mere ])rc.sentation. A sjioiled 
instrument must be presented in a complete stjite, without any 
mutilation wliatever. 

The Commissioners of Inland Roveniie have authorised the 
Superintendent of Stamps at the Stock Exchange to make an 
allowance in respect of Contract Note Stanqis to the brokers 
issuing tbe notes upon their first furnishing him w'ith such 
evidence as he may deem satisfactory to the eilectt that the 
Stamps were spoiled in consequence of an error or errors in the 
notes to which they liad been affixed. 
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TABLE A: 

Bein£ the Statutory Regulations for the Management of Companies 
Limited by Shares and Registered without Special Articles in 
the First Schedule to The Companies (Consolidation) Act, 1908. 


PRELIMINARY. 

1. In these Regulations, unless the context otherwise requires, expressions 
defined in The Companies (Consolidation) Act, 1908, or any statutory modifi- 
cation thereof in force at the date at which these Regulations become binding 
on the company, shall have the meanings so defined; and words importing 
the singular shall include the plural, and vice versa, and words importing 
the masculine gender shall include females, and words importing persons 
shall include bodies corporate. ^ 

The followiTij,^ words arc defined in Section 285 - 

“Comimny,” “Articles,” “Momorandmn,” “ Documont,” “ Share, *' “Debenture,” 
“Books and Papers,” “The Court,” “Director,” and “Piospoctus.” 


BUSINESS. 

2. The directors shall have regard to the restrictions on the commence- 
ment of business imposed by Section 87 of The Companies (Consolidation) 
Act, 1908, if and so far as those restrictions are binding upon the company. 

The operation of the section extends to all except iinvate companies, which are 
entitled to corainence business as soon us they are incorporated. A company propoeinff to 
offer flTiy of its shares to the public for subscription should adopt special Articles fixinj? 
the mininmm subscription and authorisin^r tbe payment of iinderwritin;? commissions 
(see paffes 158 and 17t, nnpm). 


SHARES. 

3. Subject to the provisions, if any, in that behalf of the Memorandum 
of Association of the company, and without prejudice to any special rights 
previously conferred on the holders of existing shares in the company, any 
share in the company may be issued with such preferred, deferred, or 
other special rights, or such restrictions, whether in regard to dividend, 
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votingfj return of share capital, or otherwise, as the company may from time 
to time by special resolution determine. 

It is not necPBsary that the Memomndum Hhonld contair the power to issuo preferred 
BhureB (AiKirews v. Gas Meter (.’o., [1897] 1 Ch. 361). That case only dealt with preferential 
nghtB conferred on new capital ; hut tho jrroimds ot the decision appear to apply equally to 
ori^irinal capital reinaiuing: unissued. If it is intended to issue preference or dofeired shares 
m the first instance, a special Article should bo adopted dethiiiifi: their ri>:rht8. 

4. If at any time the share capital is divided into different classes of 
shares, the rights attached to any class (unless otherwise provided by the 
terms of issue of the shares of that class) may be varied with the consent ip 
writing of the holders of three fourths of tho issued shares of .that class, or 
with the sanction of an extraordinary resolution passed at a separate general 
meeting of the holders of the shares of the class. To every such separate 
general meeting the provisions of these regulations relating to general 
meetings shall mutatis mutandis apply, but so that the necessary quorum 
shall bo two persons at least, holding or representing by proxy one third of 
the issued shares of the class. 

This clause is coiuinnu in Hppcml Articles. The rixhts of a class cannot he varied if 
they have lieoii determuiod hv the Mouiorandmn of Association (Ashlmry r. Watson, 1.1885] 
30 (5h, D. 37(1), unless tho Meinonindum itself i»rovides tor the variation of such nphts 
(Uiidei wood r. horuloii Music TTall, [1001] 2 (’h. 309), or t he \ aruition is effected under 
Section 45 or 120 see also note to (Manse 52. 


5. No share shall be offered to the public for subscription except upon 
the terms that the amount payable on application shall bo at least five 
per cent, of the nominal amount of the share; and the directors shall, 
as regards any allotment of shares, duly comply with such of the pro- 
visioua of Sections 85 and 88 of The Companies (Consoliuulion) Act, 
1908, as may bo applicable thereto. 

Sectifui 85 relates to tho Mniitnuni SuhscrqitKUi (see paiycs 48 uud 171, xiipra). 

Hection 88 ;irovi(los lor tho filing? ot (<i) a return of the Hllotnieuts, and (/>) any 
contnictH const iMitin >7 the title of the allottee to such allot incut tlio case of aharea 
issued as fully or juutly jiaid (see paj^e 197, 

6. Every person whose name is entered as a member in the Begister 
of Members shall, without payment, be entitled to a certificate under the 
common seal of the company, specifying the share or shares held by him 
and the amount paid up thereon, provided that in rcsyiect of a share or 
shares held jointly by several persons the company shall not be bound to 
issue more than one certificate, and delivery of a certificate for a share to 
one of several joint holders shall be sufficient delivery to all. 

No settlement on the London Stock Kxchnnpe will ho j;rnntod until the hliaro 
certilicut.es are ready for dehveiy. A slmrchohior is entitled to liavo his certillcato 
ibsucd to him “within a reasonable time" (Buidett v. Standard Kvploration Co., [liKlO] 
16 Tunes L. K. 112). Section 92 ifives a shareholder a rijfht to receivo his ceititicato within 
tw'o months (see pa^e IH-f, tnpra). 

7. If a share certificate is defaced, lost, or destroyed, it may be renewed 
on payment of such fee, if any, not exceeding one shilling, and on such 
terms, if any, as to evidence and indemnity as the directors think fit. 

Under Section 23 the certificate is primd factr evidence ot the title of the incniher to 
the shares therein bpecifled, and is Ireqnently ilopowted as security for a loan. The 
power in this cltiuse should therefore be exercised with i^reat caution. 


H-B. 
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8. No part of the funds of the company shall be employed in the 
purchase of or in loans upon the security of the company’s shares. 

The London Stock Exchan^-e roquirea some such clause, but as regards the pur> 
chase of shares it only states the law (Trevor v. Wliitworth, [1888] 13 App. Ua. 409). 

If a company lends on its own shares it cannot foreclose, but must realise them 
by sale. 

LIEN. 

9. T^e company shall have a lien on every share (not being a fully paid 
share) for all moneys (whether presently payable or not) called or payable 
at a fixed time in respect of that share, and the company shall also have a 
lien on all shares (other than fully paid shares) standing registered in the 
name of a single yierson for all moneys presently payable by him or his 
estate to the company; but the directors may at any time declare any 
share to be wholly or in part exempt from the provisions of this clause. 
The company’s lien, if any, on a share shall extend to all dividends 
payable thereon. 

This clause gives no lien on fully paid shares, the London Stock Exchange objecting 
to such a lien, and, except in regard to money payable in respect of the sliares (f.f. calls 
or instalments), the lien only uttachoK in cases of shares solely held. This is because 
shares jointlv held are usually l>eld upon trust. Special Articles usually make the hen 
more extensive nnd include shares held on joint account. As to hen see page M), mpra, 

10. The company may sell, in such manner as the directors think fit, any 
shares on which the company has a lien, but no sale shall be made unless 
some sum in respect of which the lien exists is presently payable, nor until 
the expiration of fourteen days after a notice in writing, stating and 
demanding payment of such part of the amount in respect of which the lien 
exists as is presently payable, has been given to the registered holder for 
the time being of the share, or the person entitled by reason of his death 
or bankruptcy to the share. 

11. The proceeds of the sale shall be applied in payment of such part 
of the amount in respect of which the lien exists as is presently payable, and 
the residue shall (subject to a like lien for sums not preseitbly payable as 
existed upon the shares prior to the sale) be paid to the person entitled to the 
shares at the date of the sale. The purchaser shall be registered as the 
bolder of the shares, and he shall not be bound to see to the application of 
the purchase money, nor shall his title to the shares be affected by any 
irregularity or invalidity in the proceedings in reference to the sale. 

CALLS ON SHARES. 

12. The directors may from time to time make calls upon the members 
in respect of any moneys unpaid on their shares, provided that no call shall 
exceed one fourth of the nominal amount of the share, or be payable at less 
than one month from the last call; and each member shall (subject to 
receiving at least fourteen days’ notice specifying the time or times of 
payment) pay to the company, at the time or times so specified, the amount 
called on his shares. 

This iH a varmtioij of the clause in Table A of 1803 hiniting the mnouiit of each call 
R8 required by the Loudon Stock Exchange, and reducing the notice from twenty-one days to 
fourteen < 1 r 3 "h. It also omits t(; declare tl»«t the call must be paid at the jilace appointed by 
the directors. The general law is that a debtor nni'^t go to his creditor to pay him ; hut 
in a case under special Articles it was hold that the onuNsion to name a place of payment 
rendered the call invalid (Cawley & (Jo., [1889] 43 Ch. J). 209). As to calls generally 
see page 188, mprn. 

It IS to be noted that the clause declaring that a call shall be deemed to be made 
at the time of the resolution autlionsing it (old Table A, Clause 5) is omitted. 
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13. The joint holders of a share shall be jointly and severally liable to 
pay all calls in respect thereof. 

The several liability thus created continues as regards calls made during the joint 
lives after the death of one of the joint holders, and judgment against one will not 
release the others, as would be the case if the debt were joint only (Kendal v. Hamilton, 
[1879] 4 App. Ca. 604). 

14. If a sum called in respect of a share is not paid before or on the 
day appointed for payment thereof, the person from whom the sum is due 
shall pay interest upon the sum at the rate of five pounds per cenfum per 
annum from the day appointed for the payment thereof to the time of the 
actual payment, hut the directors shall be at liberty to waive payment 
of that interest wholly or in part. 

In special Articles the rate of interest is often made ten pounds per cent., so as to be 
more or less penal. The power to waive interest is a fiduciary one, to bo exercised for 
the benefit of the company. It should be used only as part of a compromise or for 
other good consideration. 

15. The provisions of these regulations as to payment of interest shall 
apply in the case of nonpayment of any sum which, by the terms of issue 
of a share, becomes payable at a fixed time, whether on account of the 
amount of the share, or by way of premium, as if the same had become 
payable by virtue of a call duly made and notified. 

This clause was not in the onguial Table A. The tonus ot the prospectus or of 
allotment generally constitute a contract wifticicnt to give the company a cause of action ; 
hut the special remedy of forfeiture and tlie liability to ])a.y interest would not ajiply hut 
tor this clause. 

16. The directors may make arrangements on the issue of shares for 
a difference between the holders in the amount of calls to be paid and in 
the times of payment. 

This clause, 'whijh is not in toe original 'I'ahle A, takes advantage of the powei conterred 
by Section 39. IMie result is that a coinpaiiy may have sluircs of the same or different 
ciasses some of which arc fully paul and some only partly paid. Witliout such a ju-ovisioii 
calls must be made on all sharehoklerb eipialb (ITeston r. (Irand Collier Dock Co., [1^^'^)] 
1] Sm. 327). • 

17. The directors may, if they think fit, receive from any member willing 
to advance the same all or any part of the moneys uncalled and unpaid upon 
any shares held by him ; and upon all or any of the moneys so advanced 
may (until the same would, but for such advance, become presently payable) 
pay interest at stich rate (not exceeding, without the sanction of the 
company in general meeting, six per cent.) as may be agreed upon between 
the member paying the sum in advance and the directors. 

This IS suhstaiitially the same as (’laiise 7 of the ongiiml Table A, and is a useful 
clause. fntercst on the sum so paid in advance ran he paid by the company < veil if 
there arc no profits (Lock r. QiieeiiblaTid Investnient ('o., [IWMJl Ajip. (’a. 491). Unrler u 
simdar article .Toyce, .T., hehl that the ainoujits paid iii ndiance of calls citiild not he lepaid 
to shareholders (London and Northern Sleamship C'o. r. Fanner, [1911] W. N. 2(M»). 

TRANSFER AND TRANSMISSION OF SUARES. 

18. The instrument of transfer of any share in the company shall be 
executed both by the transferor and transferee, and the transferor shall be 
deemed to remain a holder of the share until the name of the transferee 
is entered in the Register of Members in respect thereof. 

Execution by the transferee is rc(iuire<l to evidence his agreement to become a member 
of the company. As to transfer see page 199, gvpra. 

As to rectification of the Register if the comiiauj^ fails or dcla^M to give eflec't to 
R transfer see pages 95 to 99, tvpra. 

43 * 
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19. Shares in the company shall be transferred in the following form, 
or in any usual or common form which the directors shall approve : — 

A. B., of , in consideration of the sum 

of pounds paid to me by 0, D., 

of (hereinafter called the said 

transferee **), do hereby transfer to the said transferee the 
share [or shares] numbered in the undertaking called 

" the Company, Limited, to hold unto the said 

transferee, his executors, administrators, and assigns, subject to 
the several conditions on which I held the same at the time of the 
execution hereof : and I, the said transferee, do hereby agree to 
take the said share [or shares] subject to the conditions aforesaid. 

As witness our hands the day of 

Witness to the signatures of, &c. 

The use ot this form is not rnadi* oomimlsorv it tlie chreolors approve of ii snbstituteii 
form, but it seems the directors may reject aii.v transfer not in tins form. It di^ea not 
require oxocution as n deed, but jirovulos for a witness. Attestation shoiiltl never be 
omitted, hut where a deed ih not recpiired it is not essential to the validity of an 
asai>pirront or transfer. An niiattested transter would not be m any “usual or common 
form,’’ and should not be iipi>roved li.i' the diteclors 'I’he rlniise is ihreetory only, and 
the omission of partieulars, such as the numbers ot the shares if in the circmnstances 
not ‘iterml, will not entitle the directois to lefuse to re^’isLor the transfer 
(r« Lethfby & Chi istopher, [lUOtJ 1 (’h. S15). 

20. The directors may decline to register any transfer of shares, not being 
fully paid shares, to a person of whom they do not approve, and may also 
decline to register any transfer of shares on which the company has a lien. 
The directors may also suspend the regisii'ation of tranrfers during the 
fourteen days immediately preceding the ordinary general meeting in each 
year. The directors may decline to recognise any instrument of transfer 
unless (a) a fee not exceeding two shillings and sixpence ^s paid to the 
company in respect thereof, and (b) the instrument of transfer is accom- 
panied by the certificate of the shares to which it relates, and such other 
evidence as the directors may reasonably require to show the right of the 
transferor to make the transfer. 

A« to rcfusiiijf 1,0 re^,?ist(*r transfoih see pupc 2(11-, . See al.'i' note to Clause 22. 

Tbe ])rovihiOTiH of the above clause aie m accori' with tlip requiKMiionts of the 

London Stock Kxclian^uj. 

21. The executors or administrators of a deceased sole holder of a share 
ehall be the only persons recognised by the company as having any title 
to the share. In the case of a share registered in the names of two or more 
holders, the survivors or survivor, or the executors or administrators of the 
deceased survivor, shall be the only persons recognised by the company as 
having any title to the share. 

ClauRPR 21 to 2"t are ^^encrRlly referred to as “the Transmission Clauses’* (see 

page 21 +, nHjmt). 

The latter part of the clause rero*rni8e.s the fact that joint holding is generally 
only ill the case of trusts; but the comiiany takes no notice of the trust (see pagres 02, 
212, ami 217, 

22. Any person becoming entitled to a share in consequence of the death 
or bankruptcy of a member shall, upon such evidence being produced as 
may from time to time be required by the directors, have the right either 



TABLE A, 


to be registered as a member in respect of the share, or, instead of being 
registered himself, to make such transfer of the share as the deceased 
or bankrupt person could have made; but the directors shall, in either 
case, have the same right to decline or suspend registration as they would 
have had in the case of a transfer of the share by the deceased or bankrupt 
person before the death or bankruptcy. 

See Section 29, ^vlnch iirovidoa for the tinnKfor of Hlmres by the repieseutative of 
a deceased member. , 

Without this provision tliat the directors can refuse rc^fistratioii, a person entitled to 
a share by tranHinission cim insist cm beiii/? iVKHsteied, lor (’lause 20, authiu-isnifif, the 
re 3 ection of transfers, does not ujiply to ])ersous claiininif by tniiiHTnission (Hentham Mills 
Spinnin^f ('o., [1H79] 11 t'h. 1). iK)0). But iii ordcu- that the direofcors may ellec,tively “decline '* 
to register, a resolutioii of the hoard to thai. effect is necessnry. So that it the directors are 
divided in opinion e<iUHlly, and the chairman has no castii;^ vote, and no rcsoliilum is therefore 
possflile, registration can be insisted ou (Iltickney Pavilion, Limited, n/ iv, | l»2:ij 1 Ch. 270), 

23. A person becoming entitled to a share by reason of the death or 
bankruptcy of the holder shall be entitled to the same dividends and other 
advantages to which he would be entitled if he were the registered holder 
of the share, except that he shall not, before being registered as a member 
in respect of the share, be entitled in respect of it to exercise any right 
conferred by membership in relation to meetings of the company. 

This clauKc was not iii tlie original Table A. Executors oi a tviistiee ni bankruptcy 
v/iU often not care to become niembeis where the shares are lairtly paid. Tho estate of 
the former holder will then remain liable for any ealls, )mt the personal rejiresentative 
can collect the dividends iV:c. iSpecial Aiticles treciucntly do not allow the personal 
representatives ^ven to receive divnlends unless they take the sliaies into their own names, 

FORFEITURE OF SHARES. 

24. If a member fails to jiay any call or rtistalmeiit of a nil on the 
day appointed lor payment thereof, the directors may, at any time there- 
after during such time as auy part of such call or instalment remains 
unpaid, serve a notice ou him requiring payment of so much of the 
call or instalment as is unpaid, together with any interest which may 
have accrued. 

Eorteitni e is a reduction ut capital, hut, us 'I’able A bus statutoiy force, there can 
bo no obiection. As to forteiturc generally see ]>age •hTL Hnpni. 

25. The notice shall name a further day (not earlier than the expiration 
of fourteen days from the date of the notice) on or before which the 
payment required by the notice is to be made, and shall state that in the 
event of nonpayment at or before the time appointed the shares in respect 
of which the call was made will be liable to be forfeited. 

This clanso being jieiial, all its roiinircnirnts must be most cniefiilly followTd to 
render a forfeiture valid. 

26. If the requirements of any such notice as aforesaid are not complied 
with, any share in respect of which the notice has been given may, at any 
time thereafter before the payment required by the notice has been made, 

be forfeited by a resolution of the directors to that effect. 

/ 

27. A forfeited share may be sold or otherwise disposed of on such terms 
and in such manner as the directors think fit, and at any time before a sale 
or disposition the forfeiture may be cancelled on such terms as the directors 
think fit. 

The forfeiture ctinnot bo cancelled and the shtirohohlcr restorod to the Rcgititer 
without hia consent {re Exchange Trust, Limited, Larkworthy's t'ase, [lOOd] 1 Ch, /ll). 
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28. A person whose shares have been forfeited shall cease to be a member 
in respect of the forfeited shares, but shall, notwithstanding, remain liable 
to pay to the company all moneys which, at the date of forfeiture, were 
presently payable by him to the company in respect of the shares, but 
his liability shall cease if and when the company receive payment in 
full of the nominal amount of. the shares. 

This liability, having accrueil liefnre forfeiture, continues until barred by the Statute 
of Limitations, tbc period being twenty years from the date of the call (Section 14, 
Snb-sectioii 2). The shareholder ceases to bo a niemhcr, and cannot be placed on the 
liat ,o£ contributories, unless the lupiidation is within a year of the forfeiture, when he 
maybe placed on the “B” List, but he may be sued for calls payable at the time of 
forfeiture (Ladies’ Dress Association v. Pulbrook, [19(K)J 2 Q. B. 370). 

As to the company’s right against the purchaser for the amount unpaid on the sharee 
see page 137, mupvfi. 

29. A statutory declaration in writing that the declarant is a director 
of the company, and that a share in the company has been duly forfeited 
on a date stated in the declaration, shall be conclusive evidence of the 
facts herein stated as against all persons claiming to be entitled to the share, 
and that declaration, and the receipt of the company for the consideration, 
if any, given for the share on the sale or disposition thereof, shall constitute 
a good title to the share, and the person to whom the share is sold or 
disposed of shall bo registered as the holder of the share, and shall not be 
bound to see to the application of the purchase money, if any, nor shall his 
title to the share be affected by any irregularity or invalidity in the 
proceedings in reference to the forfeiture, sale, or disposal of the share. 

This IS Riibstmitifilly the sfime hr CIhuso 22 of the originiil Tublc A, hihI cniibloH the 
company to give a good title, notwitliRtanding any irregularity in the forfeiture. Siiecial 
Articles usually dispense >Mth the Rtntutory doclHnition. 

30. The provisions of these regulations as to forfeituret shall apply in 
the case of nonpayment of any sum which, by the terms of issue of a 
share, becomes payable at a fixed time, whether on account of the amount 
of the share, or by way of premium, as if the same had 'been payable 
by virtue of a call duly made and notified. 

See note to (.'lause 15, mpra. 

CONVERSION OF SHARES INTO STOCK. 

31. The directors may, with the sanction of the company previously 
given in general meeting, convert any paid-up shares into stock, and may, 
with the like sanction, reconvert any stock into paid-up shares of any 
denomination. 

As to powers for altering sharo capital see Section 41. Notice of conversion of sbaros 
into stock must be given to tlie Ueijibtrar (Section 42). Undei this clause the sanction 
of an ordinar 3 '^ resolution will enable the directors to convert shares into stock or to 
reconvert stock into shares. , 

32. The holders of stock may transfer the same, or any part thereof, 
in the same manner and subject to the same regulations as and subject to 
which the shares from which the stock arose might, previously to conversion, 
have been transferred, or as near thereto as circumstances admit; but the 
directors may from time to time fix the minimum amount of stock transfer- 
able, and restrict or forbid the transfer of fractions of that minimum, but 
the minimum shall not exceed the nominal amount of the shares from 
which the stock arose. 

In the absence of a prescrilied minimum, stock nieasHred m shillings and pence may 
be transferred. Tlio usual restriction is to forbid the transfer of fractions of a pound. 
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33. The holders of stock shall, according^ to the amount of the stock held 
by them, have the same rights, privileges, and advantages as regards divi- 
dends, voting at meetings of the company, and other matters as if they held 
the shares from which the stock arose, but no such privilege or advantage 
(except participation in the dividends and profits of the company) shall be 
conferred by any such aliquot part of stock as would not, if existing in 
shares, have conferred that privilege or advantage. 


34. Such of the regulations of the company (other than those Relating 
to share warrants) as are applicable to paid-up shares shall apply to stock, 
and the words “ share and “ shareholder "" therein shall include stock *’ 
and stock-holder.** 

The Stock Exchange at one tin>e objoctod to share warvunts to bearer beiiifl^ issued 
in respect of stock, and this clause lu like inaniier cxccpts the provisions as to share 
warrants. 

SHARE WARRANTS. 


35. The company may issue warrants, and accordingly the directors 
may in their discretion, with respect to any share which is fully paid up, on 
application in writing signed by the person registered as holder of the share, 
and authenticated by such evidence, if any. as the directors may from time 
to time require as to the identity of the person signing the request, and on 
receiving the certificate, if any, of the share and the amount of the stamp 
duty on the warrant and such fee as the directors may from time to time 
require, issue under the company’s seal a warrant, duly stamped, stating 
that the bearer of the warrant is entitled to the shares therein specified, 
and may provide by coupons, or otherwise, for the payment of dividends, 
or other moneys, on the shares included in the warrant. 


The claiiHCH uh to Sliaro AVurnintH rniiNt bo cxcludcil in fcho ckhc of jnivate corniianies. 

Power to iHsiuf share warrants is ^iven by Section :i7. A shnro wamint can bo 
issued only m respect of fullv paid shares. H.y Section .*« of the Act of lHft7 the aniouiit of 
stanio duty on every sliare wairant was fixed at three times the Hiiioiiiii of the ad valorem 
duty which woidd he chargeahlc on a dee<l transferriiijf the shares or stock specified in 
the warrant it the eoTisidoration for tlie transfer were the nonntial value of such sharea 
or stock 'Plus IS not lei.eated in the Act ol lUOH, but the same .lutv is imposed by the 
to The Stamp Act. tHfil. and under 'Pho Finance Act. 11)20. Section .8, is £8 

per cent. 

AH 1,0 HhHr,- wArrantH U.e ).en.ilty for .hhu,.,« Iho... not HtoiHped we 


passes 180 and 187, eapro. 

36. A share warrant shall entitle the bearer to the shares included in it, 
and the shares shall bo transferred by the delivery of the share warrant, and 
the provisions of the regulations of the company in respect to transfer and 
IrausmisBion of shares shall not apply thereto. 


Comparo Section 37 of the Act (sec pa^c 1««, mpra). 

37. The bearer of a share warrant shall, on surrender of the warrant 
to the company for cancellation, and on payment of such sum as the 
directors may from time to time prescribe, be entitled to have his name 
entered as a member in the Register of Members in respect of the shares 
included in the warrant. 

ThiH follows Section 37 of the Act. 


38. The bearer of a share warrant may at any time deposit the warrant 
at the office of the company, and so long as the warrant remains so 
deposited the depositor shall have the same right of signing a requisition 
for calling a meeting of the company, and of attending and voting and 
exercising the other privileges of a member at any meeting held after the 
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expiration of two clear days from the time of deposit, as if his name were 
inserted in the Begistcr of Members as the holder of the shares included 
in the deposited warrant. Not more than one person shall be recogfnised as 
depositor of the share warrant. The company shall, on two days" written 
notice, return the deposited share warrant to the depositor. 

39. Subject as herein otherwise expressly provided, no person shall, as 
bearer of a share warrant, sign a requisition .for calling a meeting of the 
company, or attend, or vote, or exercise any other privilege of a member at 
a meeting of the company, or be entitled to receive any notices from the 
company; but the bearer of a share warrant shall be entitled in all other 
respects to the same privileges and advantages as if he were named in the 
Register of Members as the holder of the shares included in the warrant, 
and he shall be a member of the company. 

It would socin from C’lunse 11 A ilint a liolder of a shuru wnvnmt is entitled to receive 
notices of Reucrai moetiutr.s of the coinimiiy if he i^ivos to the comiiany an address to 
which notices can ho sent to him. Hut how are the company’s t)llicjals to know whother 
the person ^iviu^r tlu! address is still the hcaivr o( any warrants''^ 

40. The directors may from time to time make rules as to the terms on 
which, if they shall think fit, a new share warrant or coupon may be 
issued by way of renewal in case of defacement, loss, or destruction. 

These rules should ho drawn n]) on or helore the first issiu of tiny share warrant. 
As tho heaier of a share \\ arrant is uhsolut(*ly entitled to the shaves named in it, a 
satisfactory indeinnity should he Riven helore a new warrant is i Hsued in all ensos whoie 
tho old warrant is not surrendered. 


ALTERATION OF CAPITAL. 

41. The directors may, with the sanction of an extraordinary resolution 
of the company, increase the share capital by such sum, to be divided into 
shares of such amount, as the resolution shall prescribe. 

n 

As to increase of caintal see piiL'-e t2o, mfira. 

Clause 2(! of tho original 'I'aole A roijunes the directors to have tho sanction of a 
special resolution, hut there is uothiiiR in the Consolidation Act to prevent tho company 
from iiicrofisiTiR its cii])ital by means of an ordinal! resolution (see Section 41). As to 
increases ot cajiilal hv’ the ilirectoi's see jiaRc 121, imjtra, 

42. Subject to any direction to the contrary that may be given by the 
resolution sanctioning the increase of share capital, all new shares shall, 
before issue, be offered to such yiersous as at the date of the offer are entitled 
to receive notices from the company of general meetings in proportion, as 
nearly as the circumstances admit, to the amount of the existing shares to 
which they are entitled. The offer shall be made by notice specifying the 
number of shares offered, and limiting a time within which the offer, if not 
accepted, will be deemed to be declined, and after the expiration of that 
time, or on the receipt of an intimation from the person to whom the offer 
is made that he declines to accept the shares offered, the directors may 
dispose of the same in such manner as they think most beneficial to the 
company. The directors may likewise so dispose of any new shares which 
(by reason of the ratio which the new shares bear to shares held by persons 
entitled to an offer of new shares) cannot, in the opinion of the directors, be 
conveniently offered under this article. 

This clause follows (Manse 27 of the oriRiimi M’nble A. As to who are entitled to 
receive notices of general meetings see CMuiise 114. 
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43. The new shares shall be subject to the same provisions with refetence 
to the payment of calls, lien, transfer, transmission, forfeiture, and other- 
wise, as the shares in the original share capital. 

44. The company may by special resolution— 

(a) Consolidate and divide its share, capital into shares of larger 
amount than its existing shares : 

(b) By subdivision of its existing shares, or any of them, divide the 
whole or any part of its share capital into shares of smaller amount 
than is fixed by the Memorandum of Association, subject, never- 
theless, to the provisions of paragraph (d) of Sub-section (1) of 
Section 41 of The Companies (Consolidation) Act, 1908 : 

(c) Cancel any shares which, at the date of the passing of the 
resolution, have not been taken or agreed to be taken by any 
person ; 

(d) Beduce its share capital in any manner and with, and subject 
to, any incident authorised, and consent required, by law. 

As to Uis iiLovo see pa/ircs 120 and 121* et xeq.^ nnpra. 'J’ho Act by Section 41 gives the 
])OweiH ijoccssiiry tor (a) (ii) and (c), nud by Section 46 tbono for (i>). 

Hoforc a comjiHtiy can do any of the above tilings it must be aiitlionsed to do ho by 
its Articles as onginnlly friiined or as altered by Kpeciiil resolution. 

It w to be noted that for (n) and (n) a speciiil resolution is by the Act necesHary. 
Til oMior cases, unless the Articles reijiiirc a special resolution, it is not necessary. 

The proviso in Section tl, Sub-section 1 (d), is as follows So, bowinoi , that m the 
Hiibdivibion the proportion bel^vceu the amount jmid and the amount, if any, unpaid on 
each reduced share shiil) be the samo as it vras iii the ciise ot the sliiive from which 
the reduced slmre ^is ilerivod.” 


, GENERAL MEETINGS. 

45. The statutory general meeting of the company shall be held 
within the period required by Section 65 of The Companies (Consoli- 
dation) Act, 1908. 

As to general uiectiugs see pago .‘ir>4. tl trq.^ tmpra. 'Phe Act providt's in Section 66 
that evpiy t’ornpaiiy Limited by Sliares and registered after the Jst January, ltK)l, 
Hhall, within a period of not less than one month nor more tliaii three months from 
the date at winch the company is cuititlcd to commence busiiiess, Imld a geneihl 
meeting (d the members of the eompnny, wliicb shall be called “ the statutory mcctuig” 
(Snb-section J). 

The members pi-cscnt at the st-itntory meeting are at liberty to rbsenss any matter 
relating to the formiition of the company or aiising out of the report reiiuired by Sub-section 2 
to 1)0 fiirnisbed, wlicMier previous notice 1ms )»ecii given or not, but no resolution of which 
notice has not been given in acvordancc with the Articles of Association Jimy bo passed 
(Sub-section 7). 

4(3. A gcnoral meeting shall bo held once in every }car at such time (not 
being more tliiui fifteen niontlis nftor tJio liohlii/g of the last preceding 
general Trieetiiig) and place as may be prescribed by the coininniy in general 
meeting, or, in default, nt sucli time in tlio niontli following that in which 
the aiinivorsary of the company’s incorporation occurs, and at such }dace as 
the directors shall appoint. In default of a general meeting being so held, 
a general meeting shall be held in the month next following, and may bo 
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convened by any two members in the same manner as nearly as possible as 
that in which meeting’s are to be convened by the directors. 

Section Gl requires n ^enoriil meetinfi^ to be lield once at least in every calendar 
year, and not more than fifteen months after the last preceding general meeting. 

Companies have frequently failed to comply with the Act, and the calling of an 
extraordinary meeting by reipiisition did not always meet the case for certain business: 
e.g. the retirement R.nd re-election of directors ami the production of a balance sheet 
and report can bo transacted at ordinary general meetings. This clause provides 

a remedy pore effective than taking proceedings in a Police Court. The Court may also, 
on the application of any member, call or direct the calling of a general meeting if 
default has Ixien made in coraplj’ing with Section (see Sub-section 2). 


47. The above-mentioned general meetings shall be called ordinary 
meetings; all other general meetings shall be called extraordinary. 

48. The directors may, whenever they think fit, convene an extra- 
ordinary general meeting, and extraordinary general meetings shall also 
be convened on such requisition, or, in default, may be convened by such 
requisitionists as provided by Section GG of The Companies (Consolida- 
tion) Act, 1908. If at any time there are not within the United Kingdom 
sufficient directors capable of acting to form a quorum, any director or 
any two members of the company may convene an extraordinary general 
meeting in the same manner as nearly as possible as that in which 
meetings may be convened by the directors. 

Ah to extiuordiiiary general ineetingH and re(|nisitions see page 358, ^npra. 


PROCEEDINGS AT GENERAL MEETINGS. 

49. Seven days’ notice at the least (exclusive of the day on which the 
notice is served or deemed to be served, but inclusive of the day for which 
notice is given), specifying the place, the day, and the hour of meeting, 
and in case of special business the general nature of tb^it business, 
shall be given in manner hereinafter mentioned, or in such other manner, 
if any, as may be prescribed by the company in general meeting, to such 
persons as are, under the regulations of the company, entitled to receive 
such notices from the company; but the non-rcceipt of the notice by any 
member shall not invalidate the proceedings at any general meeting. 

As to notices of goiioml inootiugs and the businosH to lie done sci* imgea 3h2 and 
300, mpra. 

As to what IK specinl husmesN Kee Ulause 50, infra. 

Tlio notice is ileeined to hu ser\c*d on the dnv on winch the letter would be delivered 
in the ordinary course of jiost (ChiiiHe 110). In many chkck this will aOil two days to the 
time reijiiired. The day ot seivico is not tt> be counted m reckoning the so\en days' 
notice, but the day of meeting may he counted. 

50. All business shall be deemed special that is transacted at an extra- 
ordinary meeting, and all that is transacted at an ordinary meeting, with 
the exception of sanctioning a dividend, the consideration of the accounts, 
balance sheets, and the ordinary report of the directors and auditors, the 
election of directors and other officers in the place of those retiring by 
rotation, and the fixing of the remuneration of the auditors. 

The business of wdneh notice muMt be given is everything not referred to in the 
exceptions above, including all husiness done at extraordinary meetings. The buaineas 
referred to in the exceptions may ho transacted although not nieutioned in the notice 
convening the meeting. 
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61. No business shall b© trausaefced ut any p^enerfil incctiti^ unless a 
quorum of members is present at the time wlien the meetinj? proceeds to 
business ; savo as herein otherwise provided, three moinbers porsoually 
present shall be a quorum. 

Tlifl corresponcliiij? clause of tho ori^jiual Table A provides for a quoriiiti varying 
with the unmber of shareholders, the iniummra (luoniiu Ijeing five. Under this 
Table, as above, to constitute a (luonim there must bo three menibors personally present. 
Only those competent to vote on tho business betoro the meeting should be reckoned 
ire Groymouth-Pomt Elizaljeth Hailfvay and Goal Go., I Gh. 32). Atresolutiou 

reducing tho ijuorum for the purpose of enabling those not interested to pass a resiilution 
ni which one of the directors is niterosteil is invalid (North Eastern Iiisiiraiice Go., [.1910] 
1 Uh. 198). 

52. If within half an hour from tho tinio appointed for the meeting 
a quorum is not present, the meeting, if eouvenod uiion the requisition of 
members, shall be dissolved. In any other ease it shall stand adjourned to 
the same day in tlie next w^eek at tlie same time nnd place, and if at the 
adjourned meeting a quorum is not present withiii luilf an hour from tho 
time appointed for tho meeting the memher.s present shall be a quorum. 

Glausc 38 of the original Talilc A providod that if a quorum is not present at the 
adjourned meeting the meeting shall be adjourned »nn' Under the jiresont clause 

if two ineniliera are present at the adjourned meeting they cun transact husiness; but 
one member cannot form a meeting (Sharp r. Dawes, jlHTH] 2 Q. B. I). 27). A resolution 
pa.8sod at a meeting at winch a (|Uoniia is not present is invalid (llomlord Ganal Go., 
[188.3] 24 Q. U. D. M.'j). The provision as to member# present at an adjourned meeting 
being a (iiioriiiri does not ajiply to class mecting.s iitdess expressly incorporated m the 
Article dealing with such inceling.s (Ilcinans c. Hotchkiss Go., [1899J 1 (’h. ilo). 

6;i. The chuirman, if any, of the board of directors shall jircsido as 

cluiirmau at every general meeting of tin* company. 

54. If there *is no such chairman, or if at any meeting he is not present 
w'ithin fifteen minutes after the time aiipoiiited for holding the meeting 
or is uuw'illing to act as chairman, the members prescMit shall choose some 
one of their number to be cliairnuin. 

Ti-j. The cliairmaii may, with tlie consent of uny meeting nt wliicli a 

ijuoruni is present (and shall if so directed by the meeting), adjourn the 

meeting from time to time and from place to place, but no business shall 
be transacted at auv adjourned meeting other than the business loft 
uuliiiislied at tlic iiioetiiig from whieh the luljour’Muout took jilace. When 
a meeting is adjouni<*d for ton days or more notice of the adjourned 

meeting shall bo given as in the ease of an original meeting. Save as 
aforesaid, it shall not b(' neecssaiy to give any notice of an adjournment 
or of tho business to be transacted at an adjourned meeting 

Ah to adjourn meiitH sec pagc.s 301 and .3fJ3, xwy>m. 

'J'he chairman has no power to stoj) or adjourn a luecting without its consent (National 
OwelhugM Society r. Syke.s, [lH9tJ 3 Gh. 150). Nor couhl a majority of the meeting, umior 
the old Table A, adjourn without the chairman’s coiiscut (Salinhiiry Gold Mining Go. 
V. Uathorn, [1807J App. Ga. 2flH). The above clause, however, leqiiires the chainnnn to 
adjourn if so directed b^ tho meeting. 

56. At any general meeting a resolution i>ut to the vote of the meeting 
shall be decided on a show of hands, unless a poll is (before or on the 
declaration of the result of tho ahow’ of hands) demanded by at least 
three members, and, unless a poll is so demanded, a declaration by the 
chairman tliat a resolution has, on a show of liands, been carried, or carried 
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nnanimoiiBly, or by a particular majority, or lost, and an entry to that effect 
in the book of the proceedin^ja of the company, ahall be conclusive evidence 
of the fact, without proof of the number or proportion of the votes recorded 
in favour of or against aucli resolution. 

As to a poll and as to (lemaTidinj^ a poll in the case of special resolutions see 
papres 370 and 391, »upra. 

The dpinand for a poll tnust he “ hidorc or on the declaration of the result of the show 
of hands." It seems that a deiuand ior a poll after the raectin|ur has proceeded to other 
business would he too late; but the words “on the declaration" will no douht be road 
reasoiinhly, and any attempt to prevent a poll by passirif? rapidly to other busliiesB 
would fail. 

57. If a poM is duly demanded, it sliall be taken in such manner as the 
chairman directs, and the result of tlie poll shall bo deemed to be the 
resolution of the meeting at which the jioll was demanded. 

58. In the case of an equality of votes, whether oti a show of liaiids or 
on a poll, the chairman of the meeting at whieh tlie show ot liands takes 
place or at which the poll is dcinaiulcd shall be entitled to a second or 
casting vote. 

59. A })()ll demumh'd on the ('lection of a chairman or on a question of 
adjournment shall bo taken forthwith. A poll df^nninded on any other 
question shall be taken at such time as the chairman of th(5 metdiug directs. 

YO'rKK Ol<^ MEMHEUS. 

60. On a show of hands evc'ry member present in person shall ha\o 
one vote. On a poll evu'ry member shull hav(^ one vote for each share of 
which he is the holder. 

Aa to voting; see page 37d, mipra. * 

Clause 41< ol tlio ongjuul Tsblc A contuiiiN a griidiiatod scale, (hmirnslmig the voting 
power oi the holders of largo blocks ol shares. But, as a member can translcr blocks of 
shares to nonniiees, and thus get the ina\nnun> voting i>owcr (Ponder v. LifshingtoTi, [1H77] 

0 Ch. 1). 70), it IS as well to adopt the clause given above, which has become nearly 
universal in special Articles. 

()1. In tile case of joint liolders the vote of the senior who tenders 
a vot(', whetln'i* in jicrsori or by proxy, shall be accepted to the exclusion 
of the votes of the other joint hold('rs, and for this })iirpose seniority shall 
be determined by the order in wliich the names stand in the Kegistor of 
Members. 

This clause follows Cdnuse 10 of the original Table A. 

62. A member of nnsound mind or in respect of whimi an ordi’r has 
been made bv any Court having jiinsdietion in lunacy, may vote, whether 
on a sliow of liaTids or on»a poll, by liia committee, curator horns, m* other 
person in the natnro of a commiLteo or ciirnior hotiis appointed by that 
Court, and any such committee, curator honis, or other person may, on a 
poll, vote by jiroxy. 

66. No member shall be entitled to vote at any general meeting unless 
all calls ^or other sums presently jiayablo by him in respect of shares 
in the company have been ])aid. 

The words “or other sums” refer to the amount due on allotment or to iiistalmeuts 
payable at specified dates without the necessity of a call being made. Neither a call made 
but not yet payable, nor the fact tliat ho is indebted to the company otherwise than on 
account of the shai'es, will affect a member's right to vote. 
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64. On n poll votos may b© gfiv©n either personally or by proxy. 

Afi to proxies see pasre 37S, tvpra. 

65. The instrument appointing a proxy shall be in writing under the 
hand of the appointor or of his attorney duly authorised in writing, or, 
if the appointor is a corporation, either under the common seal or under 
the hand of an officer or attorney so authorised. No person shall act as 
a proxy unless either he is entitled on his own behalf to be present 
and vote at the meeting at which he acts as proxy, or he has been 
appointed to act at that meeting as proxy for a corporation. 

(-Inuso 40 of tbo Table A i)ri)vuip.s that the ai^ruatiiro tt» the instrument 

appointijjo: a pr<j\v shall be iittoyted by one or more wituoK«es, in A>hich cn^e failure 
to attest makes the instrument invalul (Harbcn r. IMullips, TIHSH] 23 Ch. 1>. 14). The 
provision tVint a corponitiim may appoint a ])roxy under the hand of an oftlcer will 
enable a foreijyn company which 1ms no fonimon seal to bo represented at he 
meeting'. Section 08 makes tlio right of “a eornpany” to l^e ri-preseuted by one of 
its own officiHls or any other ]iorson general, but m the Aet “a company" means a 
eoTiijinny formed under the Coinpaiiios Acts (Section 2H5). 

66. The instrument appointing a prox 3 % and the power of attorney or 
other authority, if any, under which it is signed or a notarially certified 
copy of that power or authority, shall be deposited at the registered office 
of the company not loss than forty-eight hours before the time for holding 
the meeting at which the person named in the instrument proposes to vote, 
and in default the instrument of proxy shall not be treated as valid. 

As to stamp iliity soe payo 37r», mpra. 

The power of attorney uiithonsing u person to niiiioint proMcs re((Uires a tmi-sliilliiig 
Rtainii. 

67. An in8t);ument appointing a proxy may be in the follow Ai4g form, or 
iu any other form which the directors shall approve : — 

Company, Limited. 

I, • , of , in the 

County of , being a Member of 

the Company, Limited, hereby 

appoint » of , as 

my proxy to vote for me and on niy behalf at the [ordinary 
or extraordinary, as the case may he] general meeting of the 
company to be held on the day of , and 

at any adjournment thereof. 

Signed this day of 

This form difTers iii sevoral particulurs tnuu that coiitainod in tlie original Table A, 
and does not reiiuire a witness to attest the signatiiic. 


DIRECTORS. 

68. The number of the directors and the names of the first directors 
shall be determined in writing by a majority of the subscribers of the 
Memorandum of Association. ' 

This clause agrees siibstatitmlly witli t’lauHCs r,2 and .'i3 of the origidkl Table A. 
It m not necessary for the signHtones to meet they can apTioint without meeting if 
the majority concur (Great Northern Salt Works, 

the company can vary the number, ami by Clause 85 the directors can appoint add tional 
directors. Special Articles often name the first directors, in which case the provisions of 
Section 73 must be complied with (see page 203, anpra). 
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68. The remuneration of the directors shall from time to time be 
determined by the company in general meeting. 

As to directors' remuneration see page 303, Bvpra. The income tax on directors' 
remuneration must be deducted from their fees and not paid out of the company's assets 
(Boschoek Proprietary Co. v. Fuke, [1906J 1 Ch. 148). Their travelling expenses must 
not be paid by the company unless the Articles specially so provide or such payments 
have been authorised Tiy resolution of a general Tnee|ing (Young r. Naval, Military, and 
Civil Service Co-operative Society of South Africa, [1900] 1 K. B. 687). 

70. The qualification of a director shall be the holding of at least one 
share in the company, and it shall be his duty to comply with the 
provisions of Section 73 of The Companies (Consolidation) Act, 1908. 

As to directors’ qualification sec pape 2ftH, tupra. Special Articles usually provide for 
a substantial (pialification, and that tlie first directors may net before acqiunng such 
qualification. 


POWERS AND DUTIES OF DIRECTORS. 

71. The business of the company shall be managed by the directors, 
who may pay all expenses incurred in getting up and registering the 
company, and may exercise all such powers of the company as are not, by 
The Companies (Consolidation) Act, 1908, or any statutory modification 
thereof for the time being in force, or by these Articles, required to be 
exercised by the company in general meeting, subject nevertheless to any 
regulation of these Articles, to the provisions of the said Act, and to such 
regulations, being not inconsistent with the aforesaid regulations or pro- 
visions, as may be prescribed by the company in general meeting; but no 
regulation made by the company in general meeting shall invalidate any 
prior act of the directors which would have been valid if that regulation 
had not been made. 

t 

This cImuhp is sufficient to enable the directois to carry ou the ImsiuesB of the 
company, ft is cominou in Sfiecntl Articles to set out at great length various iioweis, but 
this 18 nnnecossary, and uioic often has the effect of hii.itmg than o£ extending the 
powers. In Maishall’s Valve Gear Co,, [ 15M)9] 1 Ch. 207, Neville, lield that with 
power such as here given the coinpany could control the discretion of tlie directors, 
distinguishing Antonintic Sclf-Cli^aiiKing Filter Sx ndicute r. Cnniiinghani, [lUOtiJ 2 f'h. 34; 
but 111 Halmon v. gum it A.xtens, Limited, f 1909] A))]), ('a. 442, the House of Lords 
held that directors cniinot he controlleil nndei- an Article in this form without a 
special resolution. 

Ab to the jmymnnt ol iirelimiiniry expenses see jinge 101, tupra. 

As to the exercise of the direetois’ powers see page 311, titpru. 

72. The directors may from time to time appoint one or more of their 
body to the office of managing director or manager for sucb term and at 
such remuneration (whether by way of salary, or commission, or participa- 
tion in profits, or partly in one way and partly in another) as they may think 
fit, and a director so appointed shall not, while holding such office, be 
subject to retirement by rotation, or taken into account in determining 
the rotation of retirement of directors; but his appointment shall be 
subject to determination ipso facto if be ceases from any cause to be a 
director, or if the company in general meeting shall resolve that his 
tenure of* the office of managing director or manager be determined. 

Directors cannot delegate their powers unless expressly authorised to do so (How'ard’s 
Case, 1 ^'h. "idl). Hut Flunse 91 coutuins a ])ower to delegate, under which 

a managing dii'ector may he given all necessary powers. If there is poxver to delegate, 
a stranger is entitled to ussiinib that the power has been properly exercised (Biggerstaff 
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tj. Rowatt’s Wharf, [1896] 2 Ch. 93). Under this clause, even if the directors appoint 
almanaging director for a term of years, the company in general meeting can dismiss 
him at any time (per Swinfen Kady, J., in Nelson v. Nelson & Co., [1914] 1 K. B. at 
page 779). The old Table A contained no power to appoint a managing director. 

73. The amount for the time being remaining undischarged of moneys 

borrowed or raised by the directors for the purposes of the company 
(otherwise than by the issue of share capital) shall not at any time 
exceed the issued share capital of the company without the sanction 
of the company in general meeting. , 

The power to borrow is conferred on tlio directors by (Manse 71 if the company itself 
possesses the iiowcr ; as to which see pages 220 H,nd 22fi, mipra. The Stock Exchange 
Committoo require n bunt on the borrowing iwiwcr of directors which is hero imposed. 
The company can by ordinary resolution increase the limit. As to borrowing in 
excess of the limit see imges 221 and 222, mjmi. 

74. The directors shall duly comply with the provisions of The Com- 
panies (Consolidation) Act, 1908, or any statutory modification thereof 
for the time being in force, and in particular with the provisions in 
regard to the registration of the particulars of mortgages and charges 
affecting the property of the company, or created by it, and to keeping 
a Register of the Director.s, and to sending to the Registrar of Com- 
panies an annual list of members, and a summary of particulars 
relating thereto, and notice of any consolidation or increase of share 
capital, or conversion of shares into stock, and copies of sjiecial resolu- 
tions, and a copy of the Register of Directors and notifications of any 
chauges therein. 

MMiiH claufsc ih a useful reminder. Tbo various iniitters rekured to arc dealt 
\Mt,h m the foregoing ]»agcb inuler their respective heads. 

75. The directors shall cause minutes to be made in books provided for 
the purpose — • 

(a) Of all appointments of officers made by the directors; 

(b) Of the names of the directors present at each meeting of the 
directors and of any committee of the directors; 

(c) Of all resolutions and proceedings at all meetings of the company, 
and of the directors, and of committees of directors; 

And every director present at any meeting of directors or committee of 
directors shall sign his name in a book to be kept for that purpose. 

Section 71 proMdes that immitcH of all yirococdings of genenil incutingH and of the 
directors kIuiU lie kept, and Unit, such nuuiitCH bIiuII bo evideiu'o of the proceedings. 
But Mich evidence im not conclusive, and can be rebutted by evidence to the contraiy 
(Indian /oedoiie Co., [ISMA] 20 Ch. D. 70). In proceedings Hgaiimt a eompany or its 
directors the abhence from the minute book of any rctercncc to a sidqcct is usually treated 
as primd facie evidence that it was not liroiight before the board. 


THE SEAL. 

76. The seal of the company shall not be affixed to any instrument 
except by the authority of a resolution of the board of directors, and in the 
presence of at least two directors and of the secretary or such other person as 
the directors may appoint for the purpose; and those two directors and 
secretary or other person as aforesaid shall sign every instrument to which 
the seal of the company is so affixed in their presence. 

As to the Seiil sec page 102, *upra. 

Persona dealing witli a company hnvc notice of the contents of its Articles, and 
should see that the sealing of a deed is properly attested. Special Articles often allow 
the attestation of one director and the secietary to suffice. 
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|M3. Th« quorum neceBsary for the transaction of the buBiness of th# 
dir^ctorB may be fixed by the directors, and unless so fixed shall (when the 
number of directors exceeds three) be three. 


Bee page 311, $upra. When the numl)er of directors is three a majority of them 
must attend to form a quorum (York Tramways Co. t>. Willows, [1874] 8 Q. B. D. 086). 

89. The continuing directors may act notwithstanding any vacancy in 
their bqdy, but if and so long as their number is reduced below the number ^ 
fixed by or pursuant to the regulations of the company as the neoessalry 
quorum of directors, the continuing directors may act for the purpose of 
increasing the number of directors to that number or of summoning a 
general meeting of the company, but for no other purpose. 

The number of directors will be fixed “pursuant to the reguJations” under Clause -78 
or 88. Unless the Articles contain provisions such ns the above, the directors cannot 
transact any business when their number is reduced below the miriiiniim prescrilied by 
the regulations of the company (Alma Spinning Co., [1881] 1C Ch. P. 681), It seems a 
single director can, under Clause 86, niipomt additional directors, for by Clause 1 the 
plural includes the singular. 

90. The directors may elect a chairman of their meetings, and determine 
the period for which he is to hold office; but if no such chairman is 
elected, or if at any meeting the chairman is not present within five 
minutes after the time appointed for holding the same, the directors 
present may choose one of their number to be chairman of the meeting. 

91. The directors may delegate any of their powers to committees 
consisting of such member or members of their body as they think 
fit; any committee so formed shall in the exercise of the powers so 
delegated conform to any regulations that may be imposed on them 
by the directors. 

The directors cannot delegate their powers unless the Articles authorise them to do 
BO (Howard’s Case, [18C6J J Ch. 661). A committee of directors mo*' consist of one 
person (Taurine Co., [1884] 26 (’h. P. 118). 


92. A committee may elect a chairman of their meetings; if no such 
chairman is elected, or if at any meeting the chairman is not present within 
five minutes after the time appointed for holding the same, the members 
present may choose one of their number to be chairman of the meeting. 

93. A committee may meet and adjourn as they think proper. Questions 
arising at any meeting shall be determined by a majority of votes of the 
members present, and in case of an equality of votes the chairman shall 
have a second or casting vote. 

Unless otherwise determined by the comniittee, a majority must attend to form a 
quorum (York Tramways Co, v. Willows, [1874] 8 Q. B. P. 086). 


94. All acts done by any meeting of the directors or of a committee of 
directors, or by any person acting as a director, shall, notwithstanding that 
it be afterwards discovered that there was some defect in the appointment 
of any such directors or persons acting as aforesaid, or that they or any of 
them were disqualified, be as valid as if every such person had been duly 
appointed and was qualified to be a director. 

This clause amplifies Section 74 ; as to its effects see page 315, $upra. 
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DIVIDENDS AND EESERVE. 

95. The company in general meeting may declare dividends, but no 
dividend shall exceed the amount recommended by the directors. 

As to dividends see page 401 *t $eq,, $tipra. 

96. The directors may from time to time pay to the members such 

interim dividends as appear to the directors to be justified by the 
profits of the company. , 

There is no provision in the original Table A enabling the directors to pay an 
interim dividend. The declaration of an interim dividend can be cancelled by the 
directors at any time before payment, and does not create a ilebt (Lagunae Nitrate 
Syndicate v. Schroeder, [1001] 83 L. T. 22). 

97. No dividend shall be paid otherwise than out of profits. 

The whole cpiestion of dividends j« discussed at page 401 e/ mpra. 

98. Subject to the rights of persons, if any. entitled to shares with 
special rights as to dividends, all dividends shall be declared and paid 
according to the amounts paid on the shares, but if and so long as 
nothing is paid up on any of the shares in the company dividends may be 
declared and paid according to the amounts of the shares. No amount 
paid on a share in advance of calls shall, while carrying interest, be 
treated for the purposes of this Article as paid on the share. 

Bi’’ the correapomling cliiube of the oiigimil Table A divKleiidR are made peyablo tc 
members "iu proportion to their shares *’ — that is to s«y, according to the nominal 
amount of the shares— so that partly itaid shares are entitled to the same dividend as 
fully paid shares (Oakbaiik Oil Co. v. (*riim, {_1883J 8 Api). Cn. 05). The provisions of the 
above clause bad, however, liccoino almost universal lu special Articles, so that the 
dividend on a share with £5 paid is Italf tliut on a share with JL^IO ]>aid. 

» 

99. The directors may, before recommending any dividend, set aside 
out of the profits of the company such sums as they think proper as 
a reserve or yeserves, which shall, at the discretion of the directors, 
be applicable for meeting contingencies, or for eipialising dividends, 
or for any other purpose to which the profits of the company may 
be properly applied, and pending such application may, at the like 
discretion, either be employed in the business of the company or be 
invested in such investments (other than shares of the company) as 
the directors may from time to time think fit. 

This IS a variation of Clause 74 of the oiigina.] Table A. 

Ab to licserve Fund see page II I, tupra. 

100. If several persons are registered as joint holders of any share any 
one of them may give effectual receipts for any dividend payable on the 
share. 

101. Notice of any dividend that may have been declared shall be given 
in manner hereinafter mentioned to the persons entitled to share therein. 

Clause 76 of the original Table A provides that divideuds unclaimed for three ycara 
may be forfeited by the directors for the benefit of the comlinny ; but such a })iovision 
must be omitted if a (piotation on the London Stock Kxcliange is desired. 

As to giving notice see Clauses 110 to 114, infra. 

102. No dividend shall bear interest against the company. 

A dividend is a debt, and no interest is payable on a debt except by agreeinent. 

4 ^* 
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^ ACCOUNTS. 

103. The directors ehall cause true accounts to be kept-* / 

Of the sums of money received and expended by the company and 
the matter in respect of which such receipt and expenditifre 
takes place, and 

Of the assets and liabilities of the company. 

lliis varies Clause 78 of the orig’inal Table A. 

.As to accounts and the penalties fur falsihcation see page SOG 0 t i^g., supra. 

104. The books of account shall be kept at the registered office of the 
company, or at such other place or places as the directors think fit, and 
shall always be open to the inspection of the directors. 

105. The directors shall from time to time determine whether and to 
what extent and at what times and places and under what conditions 
or regulations the accounts and books of the company or any of them 
shall be open to the inspection of members not being directors, and no 
member ('not being a director) shall have any right of inspecting any 
account or book or document of the company except as conferred by 
Statute or authorised by the directors or by the company in general 
meeting. 

Members of n, company here a statutory right to inspect the Register of Members 
(Section 30) and the Register of Mortgages (Section 100). In practice a company never 
allows the mombors to inspect tlie directors' minute book or its books of account unless 
a committee of inspection is a])]H)inte(l. 

106. Once at least in every year the directors shall lay before the 
company in general meeting a profit and loss account for the period 
since the preceding account or (in the case of the first account) since 
the incorporation of the com])any, made up to a date not more than 
six months before such meeting. 

“Every year" means “calendar" year (Uibaon v. Horton, [1.S75] L. ll. 10 Q. R. 320). 

It i.s to be observed that tlio elaborate subdivision of items in llie accounts and 
balance sheet reiimred hy tlio original Table A are no longer directed. 

107. A balance sheet shall be made out in every year and laid before 
the company in general meeting made up to a date not more than six 
months before such meeting. The balance sheet shall be accompanied 
by a report of the directors as to the state of the company's affairs, 
and the amount which they recommend to be paid by way of dividend, 
and the amount, if any, which they propose to carry to a reserve fund. 

As to balance sheets see page 300, supra. 

As to fraudulent halauco sheets see page 399, supra. A iirovision in the Articles 
that tlie directors niav form* an internal reserve fund, not disclosed in the balance sheet 
or the directors' report, but of which particulars are to be given to the auditors, would 
■eem to be valid , but a provision that the auditors are in no event to disclose 
the same to the shareholders is inconsistent with Section 113, and invalid (Newton v, 
Birmingham Small Arms Co., 2 Ch. 146). 

108. A copy of the balance sheet and report shall, seven days pre* 
viously to the meeting, be sent to the persons entitled to receive notices 
of general meetings in the manner in which notices are to be given 
hereunder. 

Two copies must he sent to the Secretary of the Share and Loan Department of the 
London Stock Exchange if an official quotation is desired. 
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AUDIT. 

109. Auditors shall be appointed and their duties regulated in 
accordance vrith Sections 112 and 113 of The Companies (Consolida^ 
tion) Act. 1908. or any statutory modification thereof for the time 
being in force. 

As to Auditors, their appointment and their duties, see patjo 345 ef wg., »upra. 


NOTICES. 

110. A notice may be given by the company to any member either 
personally or by sending it by post to him to his registered address, or 
(if he has no registered address in the United Kingdom) to the address, 
if any, within the United Kingdom supplied by him to the company 
for the giving of notices to him. Where a notice is sent by post, ser- 
vice of the notice shall be deemed to be effected by properly addressing, 
prepaying, and posting a letter containing the notice, and unless the 
contrary is proved to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 

There is no provision in the onjfnial 'J’able A with regard to sending notices to 
monibers resident abroad. In the absence of Bpecuil provisionR such metnliert are 
not entitled to notice (Union HiU Silver Co., [1870] 22 b. T. 200). Note, that if there 
are members in distant parte of tlie United Kingdom, tlie conrbe of post imy be two 
days, and in home of the Hebrides more. 

111. If a member has no registered address in the United Kingdom, 
and has not supplied to the company an address within the United 
Kingdom for the giving of notices to him, a notice addressed to him 
and advertised in a newspaper circulating in the ncighboui iuit>d of the 
registered office ’of the company, shall be deemed to be duly given to 
him on the day on which the advertisement appears. 

Notices of general meetings need not lie given to the persons referred to in tins clauM 
(see (Mause l]4).*'rt appears to relate to matters jiersonal to the members, such its noticoi 
of calls, forfeitures, and the like, and in such cases the notice must ho '* addressed 
io the member in question, which presumably means that he must he named in the 
advertisement, as, for instunce, “To John Jones, 'J'Iioitihs »Srnith, and Ozias Midwinter, 
members of the X. Y. Z. Company, Limited. Take notice that " 

112. A notice may be given by the company to the joint holders 
of a share by giving the notice to the joint holder named first in the 
Register in respect of the share. 

113. A notice may be given by the company to the persons entitled 
to a share in consequence of the death or bankruptcy of a member by 
sending it through the post in a prepaid letter addressed to them by 
name, or by the title of representatives of the deceased, or trustee 
of the bankrupt, or by any like description, at the address, if any, 
in the United Kingdom supplied for the purpose by the persons claim- 
ing to be 80 entitled, or (until such an address has been so supplied) 
by giving the notice in any manner in which/ the same might have 
been given if the death or bankruptcy had not occurred. 

In the absence of siiecial provisions (such ns are contained in Clause 114) notice 
need not l)e sent to a deceased member, nor need his legal personal representatives be 
served with notice unless they have themselves become members by formal registration 
(Allen V. Gold Reefs of West Africa, [1900] 1 Ch. 666). It would seem that under 
the above clause, if no address has been supplied by the representatives, notice of 
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glAetiil meetinj^s must be sent addressed to the deceased or bankrupt at bis addk^ 
aa appearing In the Register or at the address last supplied bj him (under Clause 1X1 )» 
hot failing any such address he is not entitled to notice, and his representatires kre 
therefore not entitled to notice. Where a company continued to send notices to ^e 
hifet named of two joint holders after knowledge of his death and forfeited unclaimed 
dividends the forfeiture was held to be invalid (Ward r. Dublin North City Milling Oo., 
CI910] I. R. 6). 

114. Notice of every general meeting shall be given in some manner 
hereinbefore authorised to (a) every member of the company (including 
bearers of share warrants) except those members who (having no regis- 
tered address within the United Kingdom) have not supplied to the 
company an address within the United Kingdom for the giving of 
notices to them, and also to (6) every person entitled to a share in 
consequence of the death or bankruptcy of a member who, but for 
bis death or bankruptcy, would be entitled to receive notice of the 
ipeeting. No other persons shall be entitled to receive notices of 
general meetings. 

The proviHioTis of this clause apply to notices of general meetings only. Rearers of 
■hare warrants are entitled to notice of general meetings if they give to the compsuy 
an address to which the notices can be sent (see note to Clause 113). 
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“A” LIST OF CONTHTBUTOIirES, 22, 569 to 674 (W aUo Contributories)* 

ABORTIVE COMPANIES, 470, 471. 474, 618, 619. 

Inquiries by Registrar, 618, 619. 

Restoration to register, of company struck off by registrar as abortive, 618 
619. • 

Unpaid creditors of, 619. 

ABSCONDING CONTRIBUTORY, 613. 

ACCIDENT INSURANCE COMPANIES, 19, 20, 54 et se,j., 64, 65. 
Amalgamation of, 59, 65. 

Business of, dettned, 64. 

Deposits by, 65. 

Policy of, expression, wiiat it includes, 64 
Separate fund, when recpiired, 65. 

Staieiiionts to be prej)arod ])y, and de]>osited with the Board of Trade, 65, 
Winding up of, 65. 

ACCOUNTS : 

Account books, destroying, 323, 399, 400, 612, 613. 

Auditors, duties of, in rofereiico to, 345 ei »eq., 398, 399. 

Banks, of, 70, 347. 

Company, of a, 396 to 419. 

Fraudnlent, keeping, 323, 399, 400, 613. 

General provisions as to, 396 to 401 . 

Inspection of, by <lirector, 396. 

Inspector, 419, 

Shareholder, 396, 684. 

Table A, provisions of, as to, 396, 681. 

Winding up, in : 

Audit of, 513, 514. 

No provisions for, of voliintarv Ihjuidator, 535. 

ComTbanios liijuidation account, 512, 513, 535, 538. 

(Compulsory winding up, 511, 512 to 511'. 

Default in paying money for wliicli licjiiidjikor responsible, 512, 613, 636, 
Filing of, by li([nidator, 512, 514, 635. 

Inspection, open to, 512, 535. 

Liquidator, duties of in respect to, 511, 512 to 514, 536, 636, 
Summary of, 514. 

'Prading account, 513. 

VolunLary winding up, in, 535, 536. 

See also AuniTons, Balance Siikkt, Liquiiktor, Winding Up, Winoino 
Up Compudsorilv, and Winding Up A^oluntauily. 

ACTIO PKR80NAL18 MORITUH CUM PRRSONA, 151, 152, 103, 164, 696. 

ACTION ; 

By and against the company, 328 to 334. 

Debenture holder, by, 249 l-o 256, 505. 

Deceit, for, 142 et seq. 

Directors, against, 134, 135, 142 to 156, 588 et seq. 

Malicious presentation (jf petition, 486. ^ 

Member, against, in respect of business done abroad whore limited liability 
not recognised, 23. 

Rescission of contract, for, 142 et m/. 

Shareholders conjointly, by, 153, 154. 

Winding up, in, 609, 511, 544 et aeq. 

See also Proceedings. 
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ACTS ULTRA VIRES (see Ultra Vires). 

ADHBSSIVE STAMPS : When they may be used, 663. 

ADJOURNED MEETINGS : 361, 363, 675. 

ADJOURNMENT OF MEETING; 

Chairman, power of, 357, 301, 501, 629, 675. 

Meeting of creditors in compulsory winding up, 501. 

In voluntary winding up, 629, 531. 

Statutory niuoting, of, 3.57. 

Table A, provisions of, as to, 361, 675, 676. 

See also General Meetings and Meetings. 

ADMINISTRATOR (see Executor). 

ADOPTION OF PRELIMINARY CONTRACT by company, 112 co 114. 

AD YALOllKM DUTY: When p.ayable, 115 to 119, 649 et seq. 

ADVANCE OP CALLS: 

Loan to company, wiiethor, can be treated as money paid in, 193. 

Money paid in, interest paj’able on, aithongh no profits, 192, 413, 667. 

Repayable on winding up before assets distributed, 192, 610. 

Persons who have paid form separate class in a compromiBe, 193. 

Table A, provisions of, 192, 667. 

ADVERTISEMENT- 

Closing the Register of Members, 95. 

Inviting public to subscribe for sliares or debentures is a prospectus, 
123 ef seq. 

Meeting, of, 362. 

Member without registen;d address, 685 

Notice by, 362, 685. • 

Notice to debenture holders liy, 251, 271, 431 (note ^). 

Petition, 39 {vote ‘), 430, 487, 489. 

Prospectus, 123, 138. ^ 

Restrained, Avlieii, 489. 

Winding-up resolution, 526. 

AFFIDAVIT 

In support of accounts of liquidator, 512, 613. 

Petition for reduction of capital, 432. 

Winding-up petition, 487, 488. 

See also Winding Up. 

AGENDA : Suggestions as to, 365. 

AGENTS : 

Application by, for shares, 86, 87, 172. 

For shares in the wrong comi)aiiy, 87. 

Auditors are, of 8hareholdc?rs, 348, 352. 

Authority of, determined, by winding up, 523. 

Company’s servants, not agents of directors. 323. 

Directors are, of company, 286 to 289, 316. 317, 320, 387. 

Irregular acts by, 315, 338 to 340. 

Ratification of, 86. 

Liability of, 87, 317, 318, 319, 340. 

Liability of company for acts of, 338 to 340. 

Managers are, of company, 336. 

Memorandum, signature of, by, 35. 

Misrepresentation by, liability of company for, 87, 137 et seq. 

Mistake of, principal not liable to take shares applied for by, 87. 
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AGENTS — continved. 

Persons applying as, for shares, withont authority, liable in damaffes 87 
Promoters are in position of, how far, lOfi to 111. o > ’ 

Secret profits and commissions of, 324 to 328. 

See also LiqOiDATOR. 

AGREEMENT (see Contract). 

alien enemy : Debt arising from contract with, cannot be proved, 664. 

ALLOTMENT OP DEBENTURES: Provisions as to minimum subscription 
do not apply to an, 176, 241. 

ALLOTMENT OP SHARES, 173 to 183. 

Agreement to take, 84 ei se<j. 

Amount payable on allotment, 136, 181, 182, 189. 

Applicant can withdraw previous to, 173, 177, 178, 179. 

Application by member for, 84, 179 (iiole ^), 181. 

Application for, in false name, 180 

In the name of another person, duty of directors, 172. 

Before filing statetneut in lieu of prospectus, is void, 109 («o^e ^), 174. 
Cancellation of, 142. 

Cheques in ]iaymeni, 169 175. 

Communication of, how made, 179, 181. 

Company, for benefit of, must be made, 177, 316. 

Conditional, 178, 179. 

Consideration other than cash, 174 (uo/c^), 182, 183, 193 to 199. 
Corporation may be either a sole or a joint allottee, 85, 180. 

Dinsetors, liability of, for contraviming or iiormittiug contravention of 
the [U’ovisions of the Act as to, 176. 

Directors not to allot to themselves or friends for ))urp 080 of controlling 
voting power of comjiany, 177, 374. 

On more favourable terms than to public, 177, 182. 

Directors, liability for Miiproper alloimeni, 17.) to 177. 

Infants or fViinors, to, 89, 90, 91, 180. 

Irregular, 175, 176, 177, 178. 

Joint holders, to, 180. 

Letter ofi allotment, form of, 178, 181. 

Stamp required on, 181, 661, 663. 

Married women, to, 180. 

Minimum subscription upon which directors may go to, 48, .52, 119, 121, 
127, 167, 173, 174. 

New term introduced iiiL) letter of, aj)plicant may withdraw, 177, 178. 
Notice of, 173. 

Of less number of shares, than number applied for, 178. 

Partnershij) as allottee, 85. 

Private comjianies, liow affocte<l, 48, 121, 167 (no/c ’), 174, 

Public company, of, 167, 169, 173 to 183. 

Reasonable tinto, must be made within, 178. 
lloctification of Register on, 95 et .sei/ , 182. 

Register of, 182. 

Restrictions ny»on, 121, 169, 170, 173 cl saf. 

Exceptions, 121. 

Returns of, 170, 182, 183, 194, 197, 446 (nole >). 

Stock Exchange reqnircmentH as ic, 636, 637, 6-M), 641, 642, 646. 
Simultaneous offer of shares and debentures, 168. 

Subscribers of the Memorandum, to, 84, / 

Subsequent allotment, 176, 181, 183, 642. 

Voidable, wlien, 176. 

Void, when, 122, 169, 174. 

Withdrawal of application for, how to be made, 179. 

When contract is completed, 179, 181. 

See also Application for Shares. 
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Ali^BRATION OF AUTIQLES OF ASSOCIATION: 

; Benont of the company, must be for the, 46, 47. 

Company cannot deprive itself of powor to make, 45. 

Effect of, on company’s contracts, 45, 46. 

Retrospectively, will not act, 46. 

Special resolution, made by, 45, 190, 289, 394. 

AliTERATION OF CAPITAL, 26, 26, 27, 37. 420 to 445, 672, 673. 
Consolidation of shares, by, 25, 26, 37, 420, 439 ef neq.^ 073. 

’ Con ’Version of shares into stock, 37, 420, 439 et 670, 071. 
Forfeiture, by enforcing-, 420, 434 ei 069, 670. 

•Increasing, by, 27, 420 et seq., 072. 

Reconversion of stock into shares, 37, 420, 439, 440, 070. 
Reducing, ‘ by, 27, 420, 424 et spq. 

Reorganisation of existing companies, 441 to 445. 

Subdivision of shares, 25, 20, 37, 420, 4*10 ct 073. 

Surrenders, by accepting, 420, 434 rt seq. 

TaVjle A, provisioTis of, as to, 001 to 073. 

See also nrnler respective headings. 

ALTERATION OF MEMORANDUM OF ASSOCIATION : 

As to capital, 37. 

Name, 11, 37, 38. 

Objects, 37, 38 to 41. 

Evidence necessary on, 37, 39. 

Of association not for profit, 78. 

Company registered only umJer tlie Act of 1850, 38 (note*). 
Unlimited com]»any, 38 (note") 

Penalty for not registering altereti Memorandum, 41. 

Sanction of Court, 38 to 41. 

See also Altkiiation of Capttat, and Citangk of Namk. 
AMALGAMATION (see Reconstruction). • 

AMENDMENTS : 

No, to special resolutions at coiilirmatory mootings, 309, 332. 
Proofs, of, 503, 501. 

To motions at g(meral ineotiiigs, 308, 309. 

ANNUAL MEETlN(iS, 77, 354, 357, 300. 

Annual returns, how affected by, 447, 448. 

Business at, 358, 300 to 308. 

Entitled to bo present, who, 31, 300. 

Failure to hold, procedure on, 357, 300, 073, 074. 

Notice of, 302 to 30 i, 074, 675. 

Table A, provisions of, as to, 357, 360, 073, 674, 075. 

See oho (ten ERA L Meetings and Mketing.s. 

ANNUAL RETURNS, 440 to 449. 

Amounts oiitstandnig bn 1st July, 1908, requiring registration, 281. 
Annnal list and summarj , 93, 440, 447. 

Banking companies, of, 449. 

Capital and members, of, 94, 440. 

Commission and underwriting amounts stated in, 101, 440 
Contents of, 440, 447. 

Copies of, 94. 

Date for making, 447, 448. 

Directors, names of, must be stated in, 102, 295, 447. 

Discounts allowed on debentures, must bo stated in, 243, 446. 
False statements in, 449. 
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annual returns— 

Life AsHurance Companies, 449. 

Prirate Company, of, 447. 

Kegistration of copy of, 447, 448. 

Penalties for default, 448, 460. 

Signature of, 447. 

Stamp on, 448, 654. 

Statement in the form of balance sheet, 398, 399, 447. 

Up to what day to be made up, 447, 448. 

“ANNUITIES ON HUMAN LI EE”: Expression, what it inclndos, 02 (tio^). 

APPEAL IN WINDING UP, 497, 498. 

Advertisement of winding up stayed jxmding, 497. 

Costs, security for, 498. 

County Court, from, 465, 497. 

Creditors and contributories, by, 498, 563. 

Form of, 497. 

OtHoial Receiver should be served with the notice of motion, 498. 

APPLICATION FOH DEBENTURES, 226, 227, 241. 

APPLICATION FOR SHAIIES, 86, 87, 172, 173, 177 to 180. 

Amounts payable on, when offered to public, 136, 174, 181, 182, 189. 

Are not calls, 181, 189. 

By whom may he made, 84, 85, 86, 172, 180, 181. 

Conditional, 178, 179. 

Followed by commnnienT-iou of allotment constitutes contract, 177, 179, 181, 
Form of, 137, 172, 173. 

Jn false name, 180. 

In name of underwritor, 161, 162, 172. 

Manner of making, 172, 173. 

IVlinimuni amount j»ayable on, 174, 189. 

Payment Cy eliecpio, 175. 

Register of, 182. 

Return of money })aid on, 137, 142, 169, 170, 173, 175 
Shares f)ffered “firm,” 178. 

Subject to conditioTiH, 178, 179. 

Underwriting, on, 158 to 164, 1 72. 

Withdrawal of, 136, 173, 177, 178, 179 
See aJao At.i.otmf.nt ok Sharks 

APPOlNTMEN'r 

Of auditor, 345, 346, 353, 367, 685 

Committee of InsptMjtion, 366, 367, 394, 419. $ 

In winding up, 500, 518, 528, 530 
Directors (see Birectors, Appointment of). 

Inspectors by Board of Trade, 367, 419 
Liquidator, in compulsory winding iij), 496, 504, 500. 

In voluntary winding u]), 527 to 532. 

Manager and receiver, 256 cf seq , 515. 

Manager or managing director, 291, 335 to 337. 

Officers, 334, 335. 

Receiver, 250 to 266, 515. 

Secretary, 337 to 341. 

Solicitor, 341 to 344. " 

APPORTIONMENT OP UlRECTORS’ B’EES, 304, 305. 

APPORTIONMENT OF mVIDENDS. 411, 412, 464 (no/c '). 

ARBITRATION : As to rights of dissoiitient members, 623. 
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4>BBANGSMKNT (see Compromise and Arrangement). 

ABT : Association for promoting, 77 to 79. 

AHtlCLES OF ASSOCIATION : 42 et seq. 

Acts not authorised by, 381. 

Adoption of, 43, 44, 48. 

Court will recoguise, as valid, when, 47. 

Qf special, 42, 43, 44, 48 et neq. 

Association not for profit, of, 77, 78. 

Bind company and members when registered, 42, 164. 

ilut not outsiders, 42, 164, 165. 

By-laws, restriction on the power of directors to make, 51. 

Calls, provision in, as to, 50, 180, 190. 

Cannot vary rights given b}’^ the Act, 43, 485. 

Company limited by guarantee, of, 7, 21, 23, 43, 75. 

Company registered witliout, 43, 44, 48. 

Contents of, ])ersons det'rned to have notice of, 43. 

Contract with coni])any, 42, 43. 

Copies of, to be Hti[)plied to members, 51, 393. 

Form of, 48, 52. 

Limit of borrowing power in, 49, 220 ci seq. 

Memorandum may explain, but cannot alter, 382, 383. 

Mistakes, ree.tiiieation of, 48. 

Moneys payable under, recoverable by action, 575, 576, 577. 

Preference shanks, provisions as to, in, 23, 24, 27 to 31, 408. 

Preparing, points to be noted in, 48 to 53. 

Printed and niiinbcrcd, to bo, 44. 

Private oom])any, of, 43, 53, 188, 454. 

Requirements of Jjondon Stock K.x(;hangc as to, 49, 637, 638. 

Restricting right of members to petition to wind ii]) inoperative, 43, 485 
Rights of claRsca (»f shareholders, when eonferrod by, only, 24. 

Rights of classes of shareholders, when no, 43, ‘K)8. • 

Should be stated in, 24, 408. 

Signatures to, 34, 35, 44. 

Specialty d<d)t, money jiayable in ])ur8uance of, 6, 43, 182, ,190. 

Stamps on, 45, (>50, ().54. 

Statutory rights, cannot take away, 43, 485. 

Stranger clniniiTig rights defin(;d by, 45, 46. 

Table A applies, wdien, 36, 43, 44. 

Excluded and no other Articles, when, 44. 

£.\ elusion of, 44. 

Text of, 664 to 686. 

Unlimited company, of, 7, 23, 43, 79, 80. 

Winding-up order determines operation of all, w^hich are inconsistent 
with the parts of the Acts rein ting to winding up, 521. 

See also Ai/rKKATioN of Articlks of Association and Table A. 

ASSETS : 

Charge on, includes uftcnllcd capital, 223. 

includes right to money recovered on misfeasance summons or 
action, 224, 596. 

Collecting, 586, 587. 

Delivery of books, 586, 687. 

Interference with liquidator, 586 (no/e*'). 

Unregistereil association, 587. 

Distribution of, in winding up, 510, 532, 600, 608 to 612. 

Sale of, 587, 596. 

“Surplus," meaning of, 610. 

Unclaimed, 512, 513. 

Valued, how, to ascertain profits, 403 et seq. 
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ASSIGNMENT for benefit of creditors does not require registration, 669. 

ASSOCIATIONS NOT FOR PROFIT, 77 et 

Apidioation to Board of Trade for licence to register, 77. 

Licence to be obtained before incorporation, 77. 

Articles, alteration of, 78. 

Cannot be registered as a private company unless it has a share 
capital, 455. 

Distinctions from limited companies, 78. 

Distribution of assets on dissolution of, 79. • 

Literary and Scientific Societies, 79. 

Memorandum of Association, alteration of, 78. 

Omission of word “ Limited " from name, 7, 77. 

Privileges and obligations of, 78. 

Restrictions as to holding land, 79. 

Returns of directors and mombors not rcfpiii'od to bo made by, 78. 
Revocation of liconce, 78, 79. 

Stamp duties and fees payable b}*', 77, 78. 

ASSURANCE COMPANIES, 19, 20, 64 et aeq. 

Accounts, balance Hbeot, abstract of valuation and statement to be 
deposited with Board of Trade, 57, 58, 1199. 

Copies of to bo furnished to sbareliolder or policy holder, 58. 
Accounts to 1)0 pre]>ared by, 57, 58. 

Act of 1909, to what persons or bodies be.sides companies properly so 
called applic.s, 54. 

Requirements of, as to companies not formed under the (joinpanioB 
Acts, 58. 

Amalgamation of, 59 to 61. 

Default by, 62. 

Deposits re(iuired to be made by, 55 to 57. 

Applicatiims relating to, to be made by jietifion, 55 
Conipafiies carrying on more tlian one class of assurance businosi 
niiiat make separate, in respect of eaicb class, 65. 

Interest on, payment of to the company, when will be ordered, 56. 
Paypicnt out of, to company, when will be ordered, 56, 61. 

Foreign, carrying on business within the United Kingdom, 62. 

N«)vatit)n of (lontracts, 57. 

Partnershij) may be an, 54. 

Penalties for default, 62. 

Receipts from assurance busineBs, to wdiat fund to be carried, 56. 
Separate accounts to bo kept by company of assurance business or of 
each class of assurance business, and of any other businosB besides 
that of assurance, 56. 

Single person may be an, 54. 

Special provisions, 62 et !>eq. 

Statements to be prepared and made by, 57, 58. 

Transfer of business, 59 to 61. 

Winding up of, 493 to 496. 

See also Lifk Assukakck Companies, Fire Insurance Companies, 
Accident Insurancf: Companies, Employers’ Jjiability Insurance 
Companies, Bond Investment Companies, Industrial Assurance 
Companies, and Reinsurance Companies. 


ATTORNEY : Appointment under seal, 104. 
AUDIT : 

How made, 346 et seq. 

In winding np, 507, 508, 630, 531. 

See also Auditors. 
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ATOlTOES, 846 to 868. 

,< AgentB of slaarebolderBy 348, 352. 

Appointment of, 845, 346, 363, 367, 685. 

ArtiolOB as to non-discloBure by, 347. 

Balance sheet, 346 to 353, 396 to 399. 

CopieB and inspection of, 31, 346, 347, 397, 456. 

Banks, of, 70, 347, 348. 

Book debts, 351. 

Casual vacanoioB, 345. 

Conipe.nieB conducting bnsiness abroad and with branches, 347, 351. 
Directors and officers ineligible as, 346. 

Duties of, 347, 348 et seq., 396, 397, 398. 

False statements by, 347, 348. 

Form of certificate by, 353. 

Liability of, 347 et seq.. 594, 595. 

Liquidator’s accounts, 513, 535. 

Must report on accounts, 316, 350, 352, 353. 

Names of, to be stated in prospectus, 120, 128, 136. 

Neglecting tlieir duties, 345, 349, 350, 352, 353. 

Nomination, notice of, 345. 

Officers, deemed to be, 34H, 591, 595. 

Persons performing duties altlioiigh not appointed, 348, 594, 595. 
Preference shavebolders’ riglit to receive copy of report of, 31, 347, 397, 455. 
Inspection of, 3^7, 397. 

Re-election will be opposed, notice that, 345, 34(>. 

Removal of, 315. 

Remuneration of, 346, 353, 367. 

Report by, 340, 347, 350, 352, 353. 

Right of access to books, 347, 366. 

Statement in the form of balance sbeot, 317, 398, 399, *155. 

Statute of liiiiiitatioiiH, 353. 

Who may bo appointed, 345, 348. 

LIST OF CONTRIBUTORIES: 

Defined, 22. 

Liability of members oti, 21, 22, 569 to 574. 

See aho CoNTRlHliTOKlEs, 

BALANCE ORDER: 

Calls enforced by, 534, 5' '7. 

How obtained,. 677. 

BALANCE SHEET: 

Auditors’ report to bo attaclied to or referred to, 346, 347. 

Banking company, of, 347. 

Copy of, to be supplied, 346, 397. 

Directors to lay, befoi-o members, 346, 366, 396, 397, 455. 

Foreign and colonial companies, of, 399, 461. 

Fraudulent, 347, 348, 399, m), 401, 613. 

How made out, 396 to 401 . 

Inspection of, 346, 347. 

Order to disclose, 97. 

Penalties in respect of, 347. 

Preference shareholders’ right to reeeivc copy of, 31, 347, 397, 465. 

Debenture boldcrs, 347, 397, 455. 

Private companies, of, 397, 398, 455. 

Report of auditors upon, 346, 347, 350, 352, 363, 396. 

Filing of, 347. 

Signature of, 346, 

Statement in the form of, to be filed, 347, 398, 399, 455. 

Table A, provisions of, as to, 397, 684. 
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BALANCE TICKET, 218 . 

BANK: 

Exempted from provisions of Moneylenders Act, 1900, 14, 

Word must not form part of name of moneyleiidiiig company, 14, 

See Banking Companies. 

BANKERS : 

Are not officers of company, 595. 

Borrowing from, 225, 226. * 

Liable for false statements in prospectus, not generally, 149. 

Lien of, 225. 

Partnership of more than ten illegal, 6. 

Prospectus, should be named in, 136. 

BANKING COMPANIES. 70 to 72. 

Acts affecting, 70 to 72, 449. 

Annual returns of shareholders and places of hnsiness, 449. 

Auditors of, 70, 347, 348. 

Balance sheet of, 70, 347. 

Bank notes, unlimited liability as to, 20 (note*), 70, 71, 451. 

Branches outside Europe, with, auditors* duties, 70, 347. 

Examination of affairs of, by Board of 'iVade, 70, 419. 

Moneylenders Act, provisions of, as to, 72. 

Registered if consisting of more than ten persons, must be, 5, 70. 
Registration of company in existence before Companies Act, 1862, 71. 
Sale or transfer of sliares of joint stock bank, 71. 

Statements by, 70, 71, 449. 

BANKRUPT : 

Bill of exchange, all ])rior parties, holder can prove against, 563. 
Company may prove in estate for calls not paid, 191. 

Liquidatf>r can prove, 509, 576. 

Director, 309. 

Fully paid shares of, transferee of, 206. 

Shares of# 172, 214 to 217, 438. 

Trustee of, entitled to “clean” certificate, 215. 

Must prove his appointment, 217. 

BANKRUPTCY ACT, 1914, AND RULES, 172, 215, 516, 549, 550, 661, 
566 ct 662. 

BILLS OF EXCHANGE; 

Acceptance of, by director, may be representation of authority, 222, 225. 
Deposit to secure advance, 272, 273. 

Holder of, rights against prior parties, 553. 

Holders of, are unsecured creditors, 225. 

TIow accepted for company, 225, 317, 318, 508, 621. 

Liability for, 15, 16, 225, 314. 

Liquidator, liability of, as to, drawn, endorsed, or accepted by him, 608. 
Name of company on, 16, 16, 337. 

Power to draw or accept, 225, 314, 521. 

Winding up, in, 225, 501, 608, 509, 521, 529, 553. 

/ 

BILLS OP SALE: 

Debentures of building or industrial society are, 228. 

Of company are not, 227, 228. 

Of foreign company are not, 228, 

Registration, 224 {note ^). 

Security for debts, 224, 226. 
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BOAED OF TRADE : 

Application to, for payment of moneys nnclaimed or undistributed, 512. 

For permission to pay interest on shares, 401, 402, 408. 
Appointment of auditors by, 345. 

Of inspectors by, 307, 419 i»ee also Examination). 

Association not for profit, licence for, 77 to 79 . 

Sanction as to holding lands, 79. 

Committee of inspection, exercising functions of, 513, 519. 

Liquidator’s remuneration, may apply to Court to reduce, 616. 

Power to alter tables or forms, 61. 

Release of liquidator, 517. 

Sanction of, to cliango of name of company, 37, 38. 

Security by liquidator, approves, 505. 

Summary of accounts, approves, 514. 

BONA VACANTIA (fee Undistributed Assets). 

BOND INVESTMENT COMPANIES, 54, 67. 

Business of, defined, 67. 

Deposits by, 67. 

Lotteries in connection with, 68. 

BONUS SHARES, 27, 198, 199, 423. 

See also Shark Ceutifk’ates and Shares. 

BOOK DEBTS: 

Definition of, 272 (note ^). 

Mortgage on, 223, 224, 272. 

Sale of, 116, 118, 629. 

BOOKS OP ACCOUNT: 

How to be kept, 396 et seq. 

Inspection of, by directors, 396, 684. 

By inspectors, 419. • 

By members, 396, 511, 53.5 (mde'*)^ 681. 

Keopiing fraudulent, altering, or wilfully destroying, 323, 399, 400, 612, 613. 
Table A, provisions of, as to. 396, 684. ^ 

To bo kept by licpiidntor, 511 et soq.j 535, 536. 

See also Accounts ANr» Books of Company. 

BOOKS OF COMPANY, 84 et m/. 

Access to, by auditors, 317, 366. 

Agenda Book, 365. 

Annual List and Sumnuiry, 93, 446, 447. 

Colonial Register, 99, 100. 

Delivery up to liquidator in winding up, 586, 587. 

Destroying, mutilating, or falsifying, 323, 399, 400, 612, 613. 

Disposal of, on completion of winding np, 537, 542. 

Evidence, are, between contributories in winding up, 634. 

Inspection of, 94, 95, 100, 101, 366, 396, .511, 535, 678. 

Minute Books, 365, 366, 511. ■. 

Register of applications and allotments, 182. 

Of Debenture Holders, 101. 

Of Directors or Managers, 102. 

Of Members, 91 to 1(X), 210, 213, 215, 216, 217, 571, 578. 

Of Mortgages, 100 to 102, 271 to 285, 388, 578. 

Of Transfers, 93. 

BORROWING, 220 et seq. 

Articles, provision in, as to, 49. 

Bills of exchange and promissory notes, 226. 

Borrowing beyond limits, effect of, 221, 222, 382, 387 to 389. 
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BOBROWINQ — continued. 

By oompanieB jointly, 224. 

Charge on property, 221, 223, 228 et »eq. 

Company may not borrow until allowed to commence bneiness, 167, 168, 
170, 226. 

Conditions to be complied with, 170, 220, 226. 

Debentures, on, 226 et t^eq. (eee also Debentures). 

Deposit, on, 224, 

Directors liable for amounts borrowed, wlien, 221, 222, 225, 387. 

Implied powers of, 49, 220, 385. 

Kinds of, 220 et scq. 

Limited, 49, 221, 382. 

Loans, unauthorised, void, 222, 387 to 389. 

Mortgage, by, 221, 223, 224, 226, 227. 

When paid off, memorandum of satisfaction may bo registered, 285. 
Overdraft, 225. 

Powers of company as to, 220 et seq. 

Should be defined, 49. 

To be exercised by directors, 224. 

Pretended sale, 226. 

Purpose of, lenders not necessarily bound to inquire, 222. 

Ratification by company, 222, 289. 

Security may bo given for existing debts, 244. 

Specific performance of agreement to make loans enforceable, 241. 

Stock Exchange recjuire directors’ powers limited, 49. 

Table A, provisions of, as to, 49, 679. 

Trading company has implied power, 49, 385. 

See also Bills ok Exchange, Bills of Sale, Debentures, and Mortgages. 
BRIBE, 324 to 328. 

BRITISH POSSESSION : Land, holding of, by companies incorporated in a, 10. 

BROKERS : 

Brokerage, 110, 158. 

How far officers of a company, 595, 606. 

Improperly receiving commission, 595. 

Liability f^^r false statement in prospectus, 149. 

On forged transfer, 213, 214. 

Lieu on securities, 225. 

Prospectus, should be named in, 136. 

See also Underwriting. 

BUILDING SOCIETIES: 

Acts relating to, 3. 

No implied power to borrow money, 220, 385, 388. 

Winding up of registered, 466. 

BUSINESS: 

At general meetings {see General Meetings). 

Carrying on, 17, 289, 509. 

By receiver and manager, 256 to 206. 

Winding up, in, 620, 525, 526. 

With less than the minimum number of members, 440. 

Cessation of, 448. 

Commencement of, 167 to 170. 

Companies carrying on similar, amalgamation of, 41. ^ 

Couduot of, by directors, 311 to 317, 354, 364, 365, 366, 681, 682. 
Discontinuance of, a ground for removing from Register, 448, 618. 
Extension or alteration of objects, 38 to 41. 

Genei'al meetings, of, 366 to 368. 

Minutes of, 317, 364 to 366, 611, 614. 

Private, converting, into company, 467 et seq. 

H.B. 
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BUSINESS— conftTiiAed. 

Sale of, by inaoWeut trader, 460. 

Transfer of, to defeat creditors, 460. 

See aUo Commencxmbnt of Business, Objects of Company. 

BY-LAWS ; 

Alteration of, by special resolution, 61. 

Articles may be regarded as, 42. 

For regulation of members or company, 61. 

CALLS ON SHARES, 188 to 193. 

.Absconding contributory, 578, 613. 

Action for, begun before licjuidatioii and discontinued by liquidator, 677 
{note '^). 

Advance of (.src Advance of Calls). 

Amounts payable on application and allotment are not, 181, 189. 

Articles, provisions of, ns to, 60, 189, 190. 

Bankrupt, of, 191, 509, 576. 

Bonus shares, holders liable for, on, 198, 199, 423. 

Company, in another, liability for, 653, 

■ Death of member, after, 191. 

Difference between holders of, 189, 190, 191. 

Directors judges as to making of, 191. 

Powers of, fiduciary, 191. 

Effect of statement “it is anticipated no further call will be made” in 
prospectus, 137, 189 (note ^). 

Enforcing calls, 190, 191, 193, 434, 577. 

For adjusting the rights of contributories, 423, 576. 

Forfeiture of shares for non-payment of, 193, 434 et seq.y 672. 

Form of resolution of directors making, 191, 193. 

Fraud, person induced hy, to take shares, 437. 

Future, 191, 193, 197, 576. 

How and hy whom to ho made, 190, 193. 

Husband, linhility of, for wife’s, 180. 

In arrear, 192, 193, 667. 

Interest on, paid in advance, 192, 413, 667. 

In arrear, 192. 

Made irregularly, 189, 190, 191, 315, 316. 

Notice of, 190. 

Payment of, in advance (see Adv'anck of Calls). 

Personal re])rpBentatives, liability of, 191, 215, 216, 217. 

Quorum of directors necessary for making, 190. 

Receiver for debenture holders, by, 269, 674. 

Re-issued after forfeiture, 438. 

Reserve capital, 190. 

Set off of debts against calls, 193, 197, 576. 

Dividends, 193, 414. 

Specialty debts, 190, 575. 

Subscribers to IVTomoranduni, when, payable by, 189. 

Suing member for, 190, 193. 

Table A, provisions of, as tb, 190, 191, 192, 666, 667. 

Transfer after, 192. 

Two, made on the same day, 191. 

Unregistered company, in, 578. 

Winding up, in, 510, 521, 632, 674 et aeq. 

Adjusting rights of contributories, for, 676. 

Balance order, 577. 

Company limited by guarantee, of, 577. 

Debts, set-off of, 197, 576. 

Liquidator only, by, 574, 676. 

Nature of liability to pay, 676. 

See also Liquidator and Set-off, 
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CANCELLATION AND RE-ISSUE OP DEBENTURES, 246 et seq., 282. 
CANCELLATION OF SHARES, 394, 420, 424. 

CAPITAL : 

Alteration of (see Alteration of Capital). 

Annual returns of, 446. 

Articles, statement of, in, 23. 

Cancellation of, 394, 420, 424, 673. 

Charging uncalled (see Uncalled Capital). , 

Circulating, 403. 

Commission paid for issuing shares, 27, 111, 158 et seq.^ 423, 456. 
Companies limited bj guarantee, of, 7, 23, 27, 73 et seq. 

Companies limited by shares, of, 6, 23 et seq. 

Consolidation of shares, 25, 26, 37, 49, 439, 440, 673. 

Conversion of shares into stock and reconversion, 37, 49, 439, 440, 670, 671. 
Debentures no part of, 27, 226. 

Deferred shares, 32, 33, 126. 

Depreciation, 404, 405, 407. 

Divided into shares, when must be, 23. 

Dividends, ])aynient out of, 386, 387, 401, 402, 403. 

Duties and fees on statement of, 7, 8, 36, 76, 89, 166, 651, 652. 

On increase of, 421, 422, 653. 

Fixed and floating, 404 (note *'), 407. 

Founders’ or deferred shares in, 32, 33, 126. 

Increase of (see Increase of Capital). 

Loan capital, 27. 

Lost, 405, 406, 424. 

Memorandum, statement of, in, 6, 7, 23 et scry., 171. 

Must not be used for buying out shareholders, 39. 

New (see Increase of Capital). 

Nominal, 23 to 33, 425. 

Payn.cnt of interest out of, 386, 387, 401, 402, 403. 

Preference shares in, 23 ct seq., 27 to 32, 408, 409. 

Preferential right to return of, 27, 609, 610. 
rros])(*ctus, statement of, in, 135. 

Provisioni^ for part being called only in winding up, 80, 190, 223, 394. 
Reduction of (see Reduction of Capital). 

Reorganisation of, 441 et seq. 

Repayment of paid-up, to shareholders, 434. 

Reserve capital, 80, 190, 223, 394. 

Rights attached to shares in, 23 et f>eq. 

Shares in, cannot be issued at discount or as gift^s, 27, 32, 195, 196, 198, 
422, 434. 

Subdivision of shares, 26, 37, 394, 440, 441, 673. 

Surrender and forfeiture of shares, 193, 434 to 439, 669, 070. 
Underwriting (see Underwriting). 

Unlimited companies, 7, 23. 

Yarious classes of, 23 et seq. 

CAPITALISATION OF PROFITS, 416 to 418. 

CARRYING ON BUSINESS (see Business and Commencement of Business). 

CERTIFICATE OF INCORPORATION; 

Additional certificates may be obtained, 10. ' 

Conclusive evidence that company is duly incorporated, 8, 9, 452. 

Date of, 9. 

Effect of granting, 8, 9. 

Formalities to be observed before, granted, 7, 8, 9, 35, 36. 

For use abroad, 10 (note “). 

When granted, 8. 

H-B. 45 ^ 



m 


INDUXl 


OBETIFIOATB OP MASTBE ON BBDUOTION OP CAPITAL, 481, 

CBETIPIOATE OP PEEMISSION TO COMMENCE BUSINESS: 

By what corapanies now needed, 167 (note ^), 456. 

Gonclnsive as to right to commence, 167. 

Formalities before being granted, 168 to 170. • 

Penalty for trading before being granted, 168. 

Statatory meeting within three months of granting of, 168, 170, 355. 

See aUo Commicncicment of Business. 

( 

CBETIFICATB OF EEGISTRATION OF MORTGAGES : 

Copy of, endorsed on debenture, 278. 

Conclusive, evidence that Act complied with, 278. 

Given by Registrar, 278. 

OBETIFICATE OP SHARES (see Shark Certificates). 

CERTIFICATION OF TRANSFERS, 202, 218, 210. 

Balance ticket, 218. 

Broker or agent employed, when, 218. 

Form of, 218. 

Misstatement on, effect of, 218, 219. 

Stock Exchange, custom on, 218. 

CERTIFIED COPIES of registered documents legal evidence, 10, 197. 
CHAIRMAN : 

Adjourntnont of meeting, as to, power of, 367, 361, 501, 629, 676. 
Casting vote of, 313, 370. 

Declaration by, as to special resolution conclusive, when, 373, 391. 

Duties and powers of, at general moctings, 360, 361, 366 et snj. 

Poll, on a, 371 to 373. 

Winding-iip meetings, 601, 629. 

Proofs of debts, power to admit or reject, for purpose of voting, 501, 529. 
Refusing to put amendments, effect of, 369. 

Signing minutes, 317, 364, 365. 

Table A excluded and no special Articles, when, 44. 

See also General Meetings, Poll, and Votes. 

CHANGE OF NAME 
Allowed, 11, 37. 

Effected by special resolution, 37, 393. 

Rights not affected by, 37. 

Sanction of Board of Trade for, required, 37, 38. 

Information which must be furnished to, 37. 

Of Registrar only necessary, when, 11. 

Taking name of existing company or calculated to mislead, 11 et seq. 
When objects clause altered, 14, 38. 

CHARGES (see Mortgage). 

CHARITABLE ASSOCIATIONS (see Associations Not for Profit). 
CIRCULAR inviting subscription for shares or debentures, 123, 124, 133. 
CLOSING THE REGISTER OF MEMBERS, 95. 

CLOSURE : Adoption of, at general meetings, 367, 368. 

COLONIAL COMPANIES (see Foreign and Colonial Companies). 
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COLONIAL EEGIBTERS : 

DiBOontinuance of, 100. 

ParticularB contained in, 100, 

Beqairements as to, 99, 100. 

Stamp duty an^ fees on transfers of shares in, 100. 

COLONIAL SEAL, 104. 

COMMENCEMENT OF BUSINESS: 

Certificate of Registrar authorising company to commence business, 167* 
170. 455. -r » » 

Conditions precedent to, 167 to 170. 

Contracts made prior to, 113, 160, 168. 

Claim for goods before entitled to trade, 168, 554. 

Director, payment by, on his shares, 167, 170, 189. 

Minimum subscription, allotment of, 167, 170, 

Penalty for contravening regulations as to, 168. 

Preliminaries to, 168 to 170. 

Private company, by, 167, 168, 455. 

Restrictions on, by public companies, 167 to 170. 

Statement in lieu of prospectus, filing of, 167, 169. 

Statutory declaration, filing of, 167, 168, 170. 

See aUo Certificate of Permission to Commence Business. 

COMMISSION : 

Balance sheet, statement in, 398. 

Debentures, in respect of, 161, 243, 278, 398, 446. 

Issue of shares for public subscription, on, 27, 111, 158 to 164, 423, 466. 
Not to be added to purchase price of property, 109, 160, 161. 
Particulars of mortgage filed, amount of, to be included in, 278. 
Payment of, out of profits, 159. 

Out of capital, 158, 159, 160. 

To underwriters on reconstruction when sanctioned, 633. 

Pow'er to pay to be given in Articles, 48, 159. 

Article, form of, authorising, 48, 52. 

Private companies, by, 456. 

Prospectus, disclosure in, 110, 111, 112, 128, 159, 163, 244. 

Shares, in respect of, 108 to 164, 423. 

See also Underwriting. 

COMMISSIONS, SECRET, 108 to 110, 111, 132, 133, 320, 324 to 328. 

COMMITTEE of lunatic member, 214, 217. 

COMMITTEE OF INSPECTION : 518, 519. 

Appointed when company a going concern (sec Examination). 

Board of Trade may exercise function of, if no, 513, 519. 

Court may allow payment to, for services rendered, 519. 

Disqualifications of, 518. 

In compulsory liquidation, 509, 518, 519. 

In voluntary liquidation, 619, 528. 

Meetings of, 618. 

Quorum of, 519. 

Removal of members of, 518. 

Remuneration of, 619. ^ , o.o 0^4 enn 

Sanction of, for appointment of solicitor in winding' up, 343,^ 344, 509, 

509 (note ^). 

See also Examination. 

COMMON SEAL : 

Affixing, 102 to 104. 

Company must possess, 102. 



702 


XNDBl. 


COMMON SEAL— (Jonh'«uc(£. 

Forgery, J04. 

For use abroad, 104. 

Name of ooinpany ou, 15, 102. 

Occasions on which to be used, 104. 

Penalty for default, 102. 

Persons with implied power to affix, 104, 314. 

Proof of, 103. 

When necessary to use, 102, 103. 

When, presumed to be regularly affixed, 103, 104. 

COMPANIES : 

Association not for profit, 77 to 79. 

Assurance ’ (.'hcc Assukanck Companies). 

Banking companies, 70 to 72. 

Colonial, 10, 460 to 462, 467. 

Common seal, 9, 15, 102 to 104, 314. 

Definition of, 3. 

Difference between incorporated and partnership, 3. 4, 199. 

Duration of, 524. 

Foreign, 460 to 462, 467. 

Formation of, at Common Law, 1, 452. 

Formation of joint stock companies, 1 to 10. 

History of, 1. 

Illegal partnerships not, under Act, 82, 83, 469. 

Incorporated by charter, 380. 

Incorporated in a British Possession can hold land, 10. 

Incorporated, not “ incorporated by Act of Parliament ” as used in 
investment clauses, JO. 

Kinds of, 3, 5, 456, 457. 

Liability of members of public company becomes unlimilod if it carries 
on business with less thsii seven members, 449. 

Private companies wMth loss than two members, 441). 

Limited by guarantee (see Companies Limited ky Guarantee). 

By shares (see under vaiiutis headtiKjs). 

Management of, 286 ef seq. 

Memorandum of Association (see Memorandum of Ass()CIA'l^o^ ). 

Minimum number of members, 5, 6, 449, 

Of more than ten persons for banking purposes must be incorporated, 6, 82. 
Of more than twtmty persons for anv otlier purpose^ must be incorporated, 
5, 82. 

Except in the Stannaries, 5, 81, 82. 

“Person,” when, are, 3, 4. 

Private Acts, formed under, 3, 

Private companies (see Private Company). 

Property, can own and deal with, 4, 9, 10. 

Purchase its own shares, may not, 88, 386, 387, 390, 434. 

Registered office, 16, 17, 76, 77, 473, 487 (noic '^). 

Registration of existing, 450 to 453. 

Stannaries jurisdiction, subject to, 3, 5, 80, 81, 82, 206, 450, 404, 465. 
Trade unions cannot be registered as, 5 (note “*), 83. 

Trust, 407. 

Ultra vires acts of, 379 ei seq. 

Unlimited, 5, 6, 7, 79, 80. 

Voting by proxy, 375, 377. 

See also Unlimited Companies, Unregistered Companies, and 
Winding Up. 

COMPANIES ACTS: 

Consolidation of, 1. 

Special provisions kept in force by Act of 1908, 1, 2. 
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COMPANIES CLAUSES ACT. 1846 

Copies ‘of Register of Members of oompanies registered under, 95. 
Debenture holders of companies under, 23H. 

Shares may be issued at discount, 27. 

Transfer required to bo by deed, 200. 

COMPANIES (FOREIGN INTERESTS) ACT, 1917, 477. 

COMPANIES IN THE STANNARIES 
Acts relating to, 3, 5, 81. 

Cost book system, 8 {note^), 81. 

Members, liability of, 81. 

Registration of, 450. 

Stannaries Court, 5 (note'), 8 -), K], 464. 

Transfer of shares in, 81, 206. 

Winding up, 465. 

COMPANIES LIMITED BY GUARANTEE; 

Having a capital divided into shares — 

Registered before 1901 — 

Capital to be stated in Articles, 7, 23, 75. 

May be varied as company thinks ht, 75, 76. 

Registered after tlie illst December, 19(X) — 

Capital to be stated in Memorandum and Articles, 7, 23, 74, 76, 
76, 440. 

May be reduced with order of Court, 27, 74, 424. 

Ceasing to be a member of, 88. 

Duty and foes, 75, 76. 

Not having a capital divided into shares — 

Division of undertaking into shares, 74, 75. 
liisiiranco companies and jmlicy holders, 74. 

Number of mcMiibors to be stated in Articles, 75. 

Inci'ease beyond number originally authorised, 75, 77. 
Particiiiation in profits otlierwise than as a member of, 75. 

Annual meeting, 77, 355. 

Articles must accompany Memorandum and be printed, 75. 

Hooks to *110 k(*j)t by, 76. 

Guarantee, amount of, 73. 

In tho nature of reserve capital, 74. 

Per capita, 71. 

Liability of members of, 20, 21, 73, 76, 81, 571. 

Liquidation of, 76. 

May not consolidate or subdivide shares or convert into stock, 440. 
Meinoranduin of Association of, 6 (wo/c'*), 7, 20, 21 {note ^), 73 et seq. 
Not compelled to liold statutory meeting, 77. 

Participation in divisible profits otherwise than as a inomber, 74, 75. 
Principle of constitution, 73. 

Purposes for which, formed, 73. 

Returns by, 76. 

COMPANIES LIQUIDATION ACCOUNT, 512, 513, 535, 538, 608. 

COMPANIES NOT LIMITED BY SHARES, 73 et neq. 

COMPANIES (PARTICULARS AS TO DIRECTORS) ACT, 1917, 29^ et seq, 

COMPROMISE AND ARRANGEIVIENT : 

Claims against promoters, 436. 

Debenture holders, by. 270, 271. 

Disputes with shareholders, 435. 

Position of shareholders who have paid in advance of calls, 193. 
Reduction of capital, 424, 434. 
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COMPROMISE AND ARftANGBMENT-co74/*ni4ei. 

Specimen scheme* of arrangement, 443, 444, 445. 

Winding np, in, 59^, 543, 631 et seq. 

Extraordinarj resolution, when required, 631. 

Foreign creditors, 682. 

Holders of debentures to bearer, 633. 

Meetings to approve, 631, 632, 633. 

Power to compromise v\''ith creditors, 633, 631, 

Sanction of Court required, 631, 633, 634. 

Small creditors, how dealt with, 631. 

COMPULSORY WINDING UP (see Winding Up Compulsorilt). 

CONSENT 

To act as director, 36, 49, 120, 125, 169, 293, 294. 

Take name of existing company, 14, 16. 

CONSIDERATION : 

Agreement to supply goods at a future time not a good, for shares, 196. 
Allocation of, for stamp purposes, 458. 

Other than cash, 193 et seq. 

Past not good, 165, 196. 

CONSOLIDATION OF SHARES: 

Company limited by shares — 

Different classes, of, 25, 26. 

• Power of, 37, 49, 439, 440. 

Registration of notice of, 439. 

Company limited by guarantee has no i>ower of, 440. 

CONTEMPT OF COURT in winding up, 479 (ao/c^, 489, 499, 586. 

CONTINGENT LIABILITIES, 483, 549, 550, 551, 570. 

CONTRACT : “ 

Adoption of, by company after incorporation, 112 to 114, 197. 

Allottee, 34, 182, J83, 191, 195, 196, 197, 198, 458. « 

Articles, how far, form, 42. 

Certihed copy of, registered, evidence, 197. 

Commission, to pay, 48, 158 to 164. 

Consideration for, to take shares, when valid, 193 et seq. 

Debentures, contract to take up, how far binding, 241. 

Directors who are not indepeiidont, by, 108, 290, 291. 

Disclosure of, in prospectus, 128, 130, 131, 132. 

Exchange of debentures for shares, on, 249. 

Executed abroad to avoid payment of duty, 115 {note^). 

Filed, when to be, 182, 183, 194, 195, 197, 294, 466. 

Future payments, for, 195, 196. 

Illegal, effect when, 379, 380, 386 et 653, 564. 

Indemnity implied, of, on transfer, 213. 

Inspection of, 131, 132. 

Issue shares, to, completed, when, 173, 177, 178, 179, 181, 

Lend or borrow, to, enforceable by an order for specific performance, 241. 
Liquidator, stamping and filing by, 195. 

Material, what is, 130, 131, 132, 163, 164. 

Misrepresoutation, procured by, voidable, 87, 137 et seq. 

Oral, 103, 131. 

Past consideration, 165, 196. 

Pay commission, to, 48, 111, 158 to 164. 

Payment otherwise than in cash, 34, 114, 106, 457. 

Preference shareholders, rights of, as to, 28. 

Preliminary, with vendors («cc Preliminary Agreement with Vendors). 




CONTRACT — continued. ' 

Profits of, participation 1)7 directors in, 324 to 326.* 

Prospectus, disclosure of material in, 128, 130, 131, 132. 

Provigional only until company entitled to obmmenco busineu, 113, 
160, 168, 

Ratidcation of, 112, 165. 

Rectification of Register when no, filed, 98. 

Repudiation of, 89, 90, 137. 

Rescission of, 34, 84, 89, 90, 97, 137 et seq.; 168. 

Sale to company, 112 to 116, 457, 458. 

Seal, when to bo made under, 103. 

Stamps on, 115 to 119, 194, 195. 

Take shares, to, 34, 36, 84 ei aeq., 131, 139, 161, 172, 173, 177, 178*, 196. 
Trustee, made with, 112, 197. 

Adoption by company, 112, 197. 

When new, to be inferred, 112. 

Ultra vireSf 379 et seq.^ 553. 

Underwriting, 111, 168 to 164. 

Void, 98, 137. 

Voidable, 108, 137. 

Writing, in, 103. 

CONTRIBUTORIKS : 

“A” and Lists of, 22, 569 to 574. 

Bankrupt, 191, 192, 438, 509, 573, 674, 675, 676. 

Calls unpaid before transfer, liability for, 192. 

Deatii of inenibor, calls after, 191. 

Defined, 484, 569. 

Distribution of assets among, 608 to 612. 

Calls, making, for adjusting, 576, 609, 610. 

Money paid in advance of calls («cc Advance of Calls). 

“in proportion to their shares,’* 611. 

“ In ])roportion to the capital paid,” 611. 

Infant, 89 9o 91, 180, 207. 

Liability of real holders of shares in fictitious names as, 180. 

List of, settlement of, 510, 532, 543, 669 et seq. 

Appeal against, 570, 673, 574. 

Married woman, 180. 

Rectification of Register, 570, 571. 

Reserve fund, how distributable among, 611. 

Transfers of shares incomplete, 572. 

Unregistered companies, of, 574. 

Winding up, in - 

Application to Court, 479, 480, 482, 484, 527, 531, 639. 

Articles cannot forbid petition by, 485. 

Calls on (see Calls). 

Compromise with (see CoMPROMnsE ,and Arrangement). 

Deceasf'd, personal representatives of, may petition for, 485. 

Final meeting of, 537, 538. 

First meeting of, 499. 

Fully paid, may petition only if probability of surjdu^ assets, 486. 
General meetings of, 499 to 604. 

Meeting to consider appointment of liquidator, 499 et 8cq.^ 504, 606. 
Misfeasance, proceedings for, may take, 688. 

Order to wind up under supervision, when granted, 539, 540. 

To wind up by Court when in voluntary liquidation, 479. 
Petition, may appear to support or oppose, 491. 

Private examination, 511, 583 et veq. 

Public, 679 to 582. 

Restrictions on, 484 to 486. 

Stay of actions, 497, 542, 544 to 548, 577 (^ote^), 634. 

See also Creditors and Members or Shareholders. 
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CONVERSION OF SHARES INTO STOCK: 

Company limited by guarantee has no power, 440. 

Company limited by shares — 

How effected, 439, 440. 

Original issue of stock invalid, 439. 

Power of, 37, 49, 420, 439, 670, 671. 

Reconversion, 439, 440. 

Registration of notice of, 439. 

Shares nut fully paid up, 440. 

Table^ A, provisions of, as to, 49, 670, 671. 

CONVERTING PRIVATE BUSINESS INTO COMPANY, 457 to 460. 
Advantages of, 455, 457. 

Directors with unlimited liability, 459. 

Distinction ' between “private” and “public” companies, 454. 

“One man” company, 457 (note ^), 459. 

Partners may be directors with unliinitod liability, 459. 

Procedure, 456, 457 to 460. 

Restrictions upon former partners, 458, 459. 

To defeat creditors, 460. 

Transfer of assets, 458. 

CONVEYANCE: 

Stamp duty on, 115 to 119, 655 ei 

“ Collateral or auxiliary or additional or substituted security or by 
way of further assurance,” 268, 657. 

When, in French form, executed in France, requires stamping in 
England, 117. 

COPIES 

Of certificate of incorporation, 10. 

Documents on file at Registry legal evidence if certified, 10, 197. 
Extraordinary resolutions, 395. 

Memorandum and Articles, 51. 

Mortgages and charges, 101. ^ 

Certilicato of registrafion of, 278. 

Order sanctioning alteration of Mcniorandnni, 41. 

Sanctioning reduction of capital, 427. 

Register of Members, 94, 95. * 

Special resolutions, 393. 

Trust deed securing debentures, 102. 

CORPORATION : 

Appointment of proxy, 375, 377. 

Creditors of, enforcing claims, 463. 

May be registered as solo holder, 85, 180. 

As joint holder, 180. 

Municipal, cannot trade unless Act authorises it, 380. 

CORRUPTION, 323, 328. 

COSTS: 

Action by or against company, in, 41, 329, 334. 

Debenture holder, in, 253, 254. 

Formation of company, of, 128, 164 to 167. 

Litigation prior to winding up, of, 556, 603. 

Opposing petition for change of objects, of, 41. 

Person exculpated from charges on public examination, of, 580. 

Petition for winding up, of, 485, 486, 498. 

Security for, in appeals from High Court, from winding-up order, 497, 498. 
Solicitor, payment of, of, 166, 341, 342. 

Liability of, for, 329, 334. 

To Board of 'IVade on examination by inspectors, 419. 

Trustee for debenture holders, of, 253. 

Usual order for payment of, 603, 604. 
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COSTS — continued. 

Winding up, in — 

Appeal from order, 498. 

Application for appointment of committee of inspection, 631. 

Another liquidator, 530 (note ‘), 5,31. 

Liquidator not personally liable for, 006, 602. 603. 

Meetings in winding up, 503. 

Petition properly presented, 491, 492*. 

Public examination, official receiver not liable for, 580 (note *). 
Reconstruction, subject to ta.xation, 633. 

Solicitor, of, 342, 343, 603. * 

Taxation of, 601, 602, 603. 

Voluntary liquidation, 603, 601. 

Winding up by the Court, 601 to 604. 

Wnidiiig up under super%'isioii, 641. 

COUNTY COURTS- 

Jurisdiction in winding up, 464 to 470, 497, 498, 597 
In the Stannaries, 81, 464. 

Metropolitan, have no windiug-iip jurisdiction, 465. 

COURT MEETINGS, 502. 

CREDITORS : 

Actions by, 544. 

Costs of, 544. 

Staying, 544, 546. 

Alien enemy, 554. 

Committee of inspection, 518, 519. 

Costs on presenting petition, 491, 492, -193. 

Debts attaobod, 483. 
b'oreign, 556. 

Garnishor cannot petition, 48o. 

Guarantee colupany, of, 4. 

Judgment, wlien appeal pending, 483. 

Liabilities (contingent and prospective) considered, 483. 

Liquidatoi^ remedy against, for nogligeiitly distributing assets, 617. 

Pow’er to appoint, when, may be givem, 504, 505, 527, 528. 

Majority of, in voluntary winding up desiring a compulsory order, right 
of to, 481, 502. 

Meetings of, 499 to 504, 528 et serf. 

Adjournment of, 501, 529, 531. 

Liquidator to obey directions given at, 511. 

Majority necessary, 503, 529. 

Minutes at, 501, 529. 

Notice of, 503, 529. 

Proxies at, 501, 503, 529. 

Quorum at, 501, 502, 503, 529. 

Votes at, 500, 501, 529, 5«12. 

Objects of company, consent of, on proposed alteration of, 39. 

On petition for reduction of capital : 

List of, 430. 

Provisions for protection of, 432. 

Payment of debts of, 649 to 556, 608. 

Contributories who are also, 559, 6C)8. 

Petition for winding up, 463, 470 et seq., 552. 

Appeal by, 497, 498. 

Application to Court as to acts of liquidator, 507, 528, 530, 531. 
Compromise with (see Compromisk and Arrangement). 

Executor of, 485. 

First meeting of (see First Meeting of Creditors and Con- 
tributories). 
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CBEDtl^BS — continued. 

Peti^on for winding np — continued. 

List of, to support or oppose windiiig-up petition, 490. 

Order, can obtain, if prejudiced by voluntary liquidation, 479 to 482. 
Statement of assets and liabilities, entitled to inspect, 499. 

Private examination, 683. 

Public, 679. 

Proof of debts, 662 to 664. • 

Rights of, in winding up, 463. 

Sale, to benefit, 460. 

Secured, position of, 500, 601, 647, 548, 649, 660 to 662, COO. 

Solvent company, of, 649. 

Insolvent company, of, 649. 

Statement, of affairs and accounts, inspection by, 499, 612, 513. 

Stay of proceedings against company, may apply for, 497, 544, 634. 
Transfer by trader to company to defeat, 460. 

Who are {nee Dkbts). 

See also Dkbts, Liquidator, Privatr Examination, Public Examination, 
and Winding Up. 

CRIMINAL OFFENCES: Liability of Company for, 4. 

CRIMINAL PROSECUTIONS, 612, 613. 

CUMULATIVE DIVIDEND, 27, 29, 30, 408. 

DAMAGES : 

Agent, against, 87. 

Breach of contract to make loan, for, 241. 

Company against promoter and vendors, by, 166 to 168. 

Director for breach of contract to employ him, by, 311. 

Indemnity, right of director wliosc name has been wrongfully inserted in 
prospectus to, against damages incurred, 162. , 

Liquidator, mistake by, in distributing purchase shares, whether can bo 
recovered against, 629. 

Misrepresentation by directors, for, 142 et seq. 

Omission of name from Register, for, 94. ^ 

Secret profit of promoter, on. 111. 

Commissions on, 324 et seq. 

Unliquidated, as petitioning debt, 483. 

Proof for, 661. 

DEADLOCK : 

Appointment of director, 292. 

Conduct of business, 314, 316. 

Ground for winding up, 474, 475. 

DEATH OF SHAREHOLDER, 87, 88, 161, 191, 214 to 218, 411, 412. 

DEBENTURE HOLDERS : ' 

Action by, 249 to 256, 605, 647. 

Ap])earance in, by one, 251. 

Costs of plaintiff in, 254. » 

Of liquidator, 264. 

Of trustees, 263. 

Discontinuance of, 261. 

Form of judgment in, 254. 

Parties to, 250. 

Practice in, 250 to 252. 

Application to Court by, by summons, 252. 

Bankruptcy, 249. 
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debenture HOLDERS— 

Compromise with, 270, 271, 631, 632, 633. 

Creditors, are, 226. 

Intestacy, 24.0. 

Liquidator may be appointed receiver on behalf of, 249 et wg., 606, 
616, 601. 

Meetings of, to vary terms of security, 270 271 
Notice to, 251, 271. . ' 

One, may apply to Court for all, 250. 

Owing money to company, 255. 

Receiver and manager, appointment of, by, 249 to 252 256 263*264 
Register of, 101, 102. ’ ’ ’ 

Right to receive balance sheet and report of auditors, 347, 397, 466.* 
Secured creditors, are, 561, 600. * 

Trust deed seenring debentures, right of, to copy of, 102, *269 280. 

Ultra virefi act, right to restrain, 261. 

Votes of, 271, 374. 

Winding up, may petition for, 256, 484. 

See also Creditors, Debentures, Mortgage, and Register op Mortgages. 
DEBENTURES : 

Action by holder of, 249, 256, 605. 

Agreement to give, constitutes cliargo in equity, 228, 240, 241, 273. 

Specific performance of, 241, 242. 

Amount of, stated in prospectus, 127, 136. 

Application of moneys payable under, 253, 254, 255. 

Applications for and allotments of, 220, 227, 241. 

Assets inchnied in, 223, 596. 

Bank, issued to a, 271. 

Bankruptcy, disposal on, 240. 

Bearer, to, 227, 237, 24H, 633. 

Scotland, in, 237. 

Bills of sale, are not, 227, 223. 

Blank, 245. • 

Bonus shares must not be given with, 243. 

Borrowing on, 226 et seq. 

Building lyid industrial societies, of, 228. 

Cancellation of, 245 et seq.j 282. 

Capita], money raisod on, not part of, 27, 226. 

Certificate of registration, copy of, to bo endorsed on, 278. 

Charge cnuitod by, 226 et seq. 

Clog upon power of redemption void, 235. 

Commission on placing, 1(51, 243, 278, 398, 446. 

Copies of, to be oiion to inspection, 101, 102, 269. 

Current account, charge on, 243. 

Debenture stock, 237 et seq.y 276 (riofe ®). 

Defined, 226, 227. 

Delivery, ready for, 240. 

Deposit of, 244, 245, 247. 

Directors, issue of, by, 240. 

Discount, 198, 243. 

To be stated in returns, 243, 278, 398, 446. 

Duty on, 244. 

Enforcement of, 249 et seq. (see also Enforcing Debentures). 
Exchanging, for shares, 198, 243, 249, 270. 

Execution of, 242, 277 (note ^). ' 

Existing debt, in respect of, 244. 

Fixed charge, 228 et seq. 

Floating charge, 228 et seq. (see also Floating Charge). 

Foreign companies, of, 228. 

Forged, 242 (note 3). 

Fraudulent preference, 245. 
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DEBENTURES — continued, 

Fntare debt, 249. 

Garnishor luay obtain execution until charge becomes fixed, 232. 
Interest on, 238, 239, 410. 

Is a debt, 239, 413. 

Intestacy, disposal on, 249. 

Irredeemable, 233 to 237. 

Irregularity, 242. 

Issue of, 240 to 245, 267, 268. 

After power exhausted, 387. 

Joint issue by companies, 224. 

^inds of, 227, 228, 283. 

Land, on, 241. 

Limitation of time for delivery, 240. 

Manager of property comprised in, 252, 256 to 266, 

Meetings of holders for varying terms of security, 270, 271. 

Minim uni subscription does not apply to offers of, 176, 241. 

New jiowor to issue, 40. 

Not containing charges are merely debts, 248. 

Notice of charge, 243. 

Notice to debenture holders, 251, 271. 

Option to creditor, to receive for his debt, 240. 

Overdraft, 242, 243, 247. 

Paid off, issue of, in place of, 245 to 247. 

Particular purpose, for, 256. 

Perpetual, 233 to 237, 

Power to raise money on, 226 et seq.^ 244. 

Premium, issue of, at a, 244. 

llopayable at a, 244. 

Prescribed particulars of, 276. 

Priority of, 228 to 230, 242. 

Prospectus inviting subseriptions for, 119, 127, 135, 136, 240. 

Purchaser of, 227. 

Railways and similar companies, of, 238. « 

Ready within two months after allotment, 240. 

Receiver of property comiirised in, 239, 256 to 266, 30(), 307. 
Redemjition of, 233 ei ^ 

Registered holder, payable to, 227. 

Registration of, lOO, 101, 271 et seq. 

Re-issue of, 245 to 247. 

Stamp on, 247. 

Scrip certificate, 186, 240. 

Security void undi'r Bankruptcy Laws, when, 242, 245. 

Realising the security created by, 228, 249 ct neq. 

Series of, 242, 276, 277. 

Simultaneous offer of shares and, 168. 

Sinking fund, 247, 208. 

Specific performance of agreement to lake, 241, 242. 

Stamp dnti<*B, 245, 247, 656, 657 et seq. 

Statement of loan capital reiiuired by Finance Act of 1899, 660. 
Substituted, 278. 

Transfer of, 227, 246, 247, ‘248 (see also Transfer of Debentures). 
Trust deed {see Trust Deed). 

Uncalled capital, charge on, 190, 223, 229, 259. 

Underwriting, 243. 

Uniform, copy of, 276. 

Votes at meetings of holders of, 271. 

Water comjianios, tramw'nyR, ttc., 238. 

When vendors may give fully paid shares to subscribers for, 423, 

Will, disposition by, 249. 

See also Debenture Holuers, Mortgage, Register of Mortoaobs, and 
Winding Up. 
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debenture stock, 237, 238, 240. 

CertificateR of, 183 (iwte ^), 237, 240. 

Holders, 238. 

Irredeemable, 238. 

Issue after power exhausted, 387. 

DEBTS : 

“ A debt the value of which cannot be ascertained,” 500. 

Assigned, 558, 608. 

Disputed, 484, 556. 

Dividend declared is, 608. 

Dividends on, 555, 556. 

Existing, may be secrired by mortgage or charge, 224. 

Having priority in law, 604 et saj. 

Illegal consiileratioii, founded on, 564, 556. 

Insolvent company : 

Bankruptcy Acts and liiilcs, application of, 549, 650, 651, 656. 
Foreign creditor socking to prove, 556. 

Fraudulent preferences, how far rules ai>ply, 604 et seq. 

Interest on, wlien provable, 556, 556. 

Judgriicnt dcibt may be reopened, 656. 

Jiessor’s rights, 547, 548, 554, 555. 

“ Liability ” defined, 550. 

Interest on, in winding up, 555, 556. 

Interest on money paid in advance of calls is a debt, 192, 413. 

On reconstruction, 628 to 630. 

Reduction of capital, 430, 431. 

Proof of, 550, 562 to 564, 

Secured ereditors, owing to, 560 to 562. 

Set off against cjills, 85, 193, 194, 197. 

Specialty, 6, 43, 182, 190, 434. 

Statute of liimitaiions, 43, 552. 

Unable lo pay, wlien company deemed to be, 472. 

• 

DECEASED MEMBEU, 87, 88, 151, 191, 214 to 218, 411, 412. 

DECEIT (see# Directors, Fraud, and Misrepresentation). 

DBCLAKATION (see Statutory Declaration). 

DECLARATION OF ASSOCIATION, 33 to 35. 

Company limited by guarantee, of, 33, 34. 

Contents of, 33. 

Form of, 33. 

Memorandum ends with, 33. 

Unlimited company, of, 33, 33 {note ^), 34. 

Vendors, signature by, 34. 

Who may sign, 34, 35. 

DEED OF SETTLEMENT: Rc-registratiou of, 453. 

DEEDS OF ARRANGEMENT ACT, 1887, does not govern companies, 569. 

DEFERRED SHARES (see Founders’ Shares). 

DEFINITIONS : 

“Book debts,” 272 (?jo^e ’). 

“Carries on business,” 17. 

“ Company,” 3. 

“ Contributory,” 484, 669. 
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DHFINITIONS— conftnued. 

“Corporately assembled, “ 862. 

“Cost-book system,” 81. 

“Date of publication” of prospectus, 124, 175 (note^). 

“Debenture,” 226, 227. 

“Default by a trustee or person acting in a fiduciary capacity,” Ac., 686. 
“ Director,” 286. 

“ Extraordinary resolution,” 391. 

“ In his own right,” 302. 

“Knowingly,” 176 (note^). 

“Liability,” 660. 

“ Loan capital,” 27. 

“ Material contract,” 131. 

“Membership,” 84. 

“ Minimum subscription,” 174. 

“Otherwise than as a member,” 75. 

“Person,” 4, 85. 

“Place of business,” 461 462. 

“Policy,” 62, 63, 64, 67, 73 (no/c J). 

“ Policy holder,” 65, 67. 

“Preliminary expenses,” 166, 167. 

“ Private company,” 454. 

“Promoter,” 105 et aeq., 149 (no/c "•). 

“Prospectus,” 123, 174. 

“Public,” 123, 124. 

“Purchase money,” 130. 

“Purser,” 81. 

“Realised profits,” 401. 

“Reasonable place,” 132. 

“Time,” 132. 

“Shares,” 171. 

“Special resolution,” 391. 

“ Stock,” 439. 

“Surplus assets,” 610. 

“ To deceive,” 400. 

“To defraud,” 400. 

“Trade union,” 5 (iwie*). 

“Underwriting,” 161, 162. 

“Vendor,” 130. 

DEFUNCT COMPANIES (see Abortive Companies). 

DELEGATION : 

Company, by, to creditors to appoint liquidator, 527. 

Directors, by, 291, 293, 313, 316, 335, 678. 

DELINQUENT OFFICERS : Proceedings against, 588 et seq.y 612 et aeq. 

DENTISTRY : Company practising, can bo incorporated, 5 (7ioie *), 19. 

DEPOSITIONS : 

Private examinations, at, 583, 684, 585. 

Public examinations at, 581 ,*582. 

Evidence against other persons, 582, 585, 600. 

DEPOSITS {see Assurance Companies). 

DEPRECIATION, 415. 

DESTROYING BOOKS AND PAPERS, 323, 399, 400, 612, 613. 

DIRECTORS : 

Actions by company, proper persons to authorize, 314, 328, 329. 

Acts of, on behalf of company, 311 et seq. 

Before acquiring qualification shares, 298, 299, 300. 
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DlBUOTORS — cowtinued. 

Acte of, on behalf of company — cbniiimed. 

Ben©at of company, must bo for, 28P, 290, 310. 

Oon tracts, entering into, 108, 287, 288, 290, 291. * 

Fellow directors, when dealing with, 320. 

Invalid, 177, 289, 290, 311 to 317. 

Irregular, 175, 176, 316, 316, 317 t(^ 324., 324 to^ 328. 

Provisions in Articles making acts valid notwithstanding irregularity, 
315. 

Ratification of, by company, 289, 320. * 

Strangers, when dealing with, 315. 

Ultra viren, 289, 321, 379 to 390. 

Agents of the company, how far, 286 to 289, 315, 317, 320, 387. 

Allotments by, improper, 175 to J78, 290. * , 

Appointment of, 52, 120, 292 to 295. 

Articles, by, 62, 120, 292. 

Form of, 62. 

Consent to act, filing of, 36, 49, 120, 125, 169, 293, 294. 

Exemption, 49, 121, 294, 4.55. 

First directors, 49, 52, 292, 295. 

General meeting, by, 292, 293, 3.58. 

List of persons consenting to act, 36, 169, 294. 

Qualification of, 293, 294, 298 to 303. 

Re-election of, 298, 309, 310, 367. 

Specified time, for, 310. 

Subscribers, by, 292, 295. 

Unqualified persons, of, 293, 291.. 

Vacancies, to fill, 292. 

Apportionment of foes, 304, 305. 

Auditors, cannot be appointed as, 340. 

Bankruptcy of, 309, 310, 322. 

Benefits of, in contracts to be disclosed, 120, 128, 120, 132, 591. 

Borrowing by, when not restrained by Momorandum or Articles, 220 ef 8eq, 

In excess of powers, liability to company, 221, 222. 

Chairman, adjournment of meetings (see Ai>.jouhnmknt). 

Appointment of, 291, 313. 

Casting vote of, 313. 

Minutes, signed by, 317. 

Commissions, secret, 132, 133, 320, 324 to 328. 

Companies as, 289, 296. 

Companies Clauses Act, under, 312. 

Conduct of business by, 311 to 317, 354 et seq ^ 366, 367, 368, 678, 681. 
Calls, making of, 191, 193, 574. 

Delegation of business, 291, 293, 313, 310, 335, 678. 

Quorum must act, when, 3J1, 3.54, 682. 

Taken out of hands of, when, 288, 314, 367. 

Time given to company’s business by directors, 317. 

Consent to act, 36, 49, 120, 125, 169, 293, 294. 

Withdrawal of, 150. 

Contracts of and with, 49, 107, 108, 130, 131, 287, 288, 290, 291. 
Contribution between, 162, 163, 322. 

Court will not compel a company to employ a, against its will, 311. 
Criminal prosecution of, 323, 399, 400, 612, 613. 

Dealings with follow, 320. 

Death of, 161, ‘322, 596. 

De facto, 303, 499, 694. 

Definition of, 286. 

Delegation by, 291, 293, 313, 316, 335, 678, 682. 

Disclosure by, 128, 129, 132, 290, 324 et seq. 

Disqualification of, 309 to 811, 680. 

Cannot be waived, 310. 

Examination of, by Court, 511, 679 to 686. 

H-B. 
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DlEBGTOBS — continued. * 

JSxtending the liability of, 21, 828, 824, 394. 

Liability of, 817 to 324. 

Allotments, contravening provisions as to, 175, 176, 188. 

Bills of exchange and promissory notes, on, 15, 225, 317, 818, 521. 
Borrowing powers, contravening, 221 et tieq. 

Breach of trust, for, 319, 322, 381, 593, 594. 

Relief granted, 821, 694. 

Contribution between, 150, 153. 

Criminal, 323, 399, 400, 612, 613. 

. Deceit, 142, 143, 144, 151. 

J)e facto and unqualified, 303, 499. 

Discharge in bankruptcy does not release, when, &c., 322, 596. 
Dividends, paying, improperly, 287, 390, 401, 402, 692, 693. 

Estate of deceased director, 322, 596. 

Extending the, 21, 323, 324, 394. 

Falso statements in returns, 323, 399, 400, 613. 

Fraudulent accounts, keeping, 323, 399, 400, 613. 

Gifts to, 114, 298, 320, 591. 

Jointly and severally liable, 319, 322, 594. 

Misappropriation of money, 318 to 320. 

Only liable for his own acts, 319, 322. 

Misfeasance, 114, 298, 317 to 323, 588 et seq. 

Misrepresentation in prospectus, 134, 142 et seq. 

Negligence, 43, 320, 321, 590, 593. 

Judgment, errors of, 107, 319, 320, 321, 593. 

Omissions from prospe'ctus, 134, 135. 

Payments after presentation of petition to wind up, 521. 

Prevention of C<jrniption Act, 1906, under, 323, 328. 

Purchasing company’s shares witli its funds, 39, 88, 386, 387, 
390, 434. 

Secret profits, 128, 132, 177, 289, 290, 320, 324 to 328, 596, 598. 
Shares at discount, issuing, 386, 434. 

Statute of Limitations applies, when, 151, 322, 592, 597. 

Strangers, to, 318. 

Tort, for, 318. 

Transfer of shares, on, 203, 204. 
mtra vires acts, 17, 321, 381, 387, 390. 

Unlimited, 21, 37, 323, 324, 394. 

Alteration of Memorandum and Articles, 21, 37, 323, 394. 
Statement on jiropusiiig director with, 323, 324. 

Penalty for default, 324. 

List of persons who have consented to be registered, 36, 169, 294. 

Penalty for wrongly inserting name on, 36. 

Managing director, 286, 291, 335 to 337, 678. 

Meetings of, 311 et seq., 681, 682. 

Exclusion of, from, 314. 

Minutes of, 317, 364 ei seq., 679 {see also Minutes). 

Notice of, 312. 

Resolution, when letter equivalent to, 314. 

Memorandnui, subscription of, by directors, 34, 36, 49, 294. 

Names of — 

Annual returns, in, 295, 447. 

Articles, in, 49, 125, 168, 292. 

Foreign or colonial comj)any, of, 295, 297, 461. 

Prospectus, in, 124, 127, 133, 136, 169, 293. 

Number of, in accordance with Articles, 292, 294, 315. 

Particulars as to, to be filed under Act of 1917, 295 et seq., 447. 

Personal interest, 290, 291. 

Persons the term includes, 286, 29(L 

Person wliose name is wrongfully included in prospectus as a, is entitled 
to indemnity, 152. 
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BIBSOTOES — continibed. 

Policy, may at company’s expense circularise shareholders in explanation 
of their, 359, 378. ^ 

Powers of, 286 et seg., 316. 

Galls, to make, 101, 574. 

Cessation of, 519, 626, 674. 

Delegation of, 293, 313, 316, 682. 

Exercise of, for benefit of shareliolflers, 289, 290, 316. 

Limited by Memorandum and Articles, 286 to 292. 

No power of depriving themselves of rosponsibility, 313, 319. 

Notice of limitation, 289. 

One director cannot bind all, 287, 313. 

Payment of dividends, 401 et scq. 

Table A, provisions of, as to, 49, 677 et seq. 

Proceedings against — 

By whom taken, 588, 689. 

Damages, when recoverable, 592. 

Defence to action, 156. 

Disclosure, effect of, 51K), 591. 

Dividends improperly declared, 592, 593. 

Gifts from jiromotors, 114, 324 ef .seg., 691. 

Indemnity to licpiidator, 588. 

Irregular payments, 590. 

Ilccei]it8 by ofticer.s, 590, 591. 

Misfeasance, 114, 317 to 323, 588 et aeq. 

Purchnse price swollen, 592. 

Statute of Limitations, how far a})plicabl(‘, .592, 597. 

Winding up, in, 588 et seq. 

Profits, secret, of, 128, 132, 177, 289, 290, 320, 324 to 328, 596, 
598. 

Prospectus, particulars to be ])ublislH'd in, 127, 136. 

Publication of names of, 295 et t^eq. 

Purchasing from otla'r members of tbo company are not bound to discloso 
pending ncgotisitions which might enhance tlie value of the 
sliares, 288, 320. 

Qualification of, 49, 126, 293, 294, 298 to 303. 

Acquiring, 298 et .s-cg. 

Article, form of, stating, 52, 299. 

Articles authorise acting before, when, 299. 

WJien not so authorised, 300. 

Companies Clauses Act, 299. 

Executor, shares held as, 302, 303. 

Gift from promoter or contraclor, 298, 302, 591. 

Holding of, precedent to election, 299. 

Implied agreement to take, 299, 300, 301. 

Increase of, effect of, 298, 310 {note 
.Joint holding of shares, 302 
Liability of, for, 86, 299, 300, 301. 

London Stock Exchange requirements, ns to, 298. 

Payment for shares, 302. 

Prospectus, statement of, in, 126, 133. 

Share warrants, by bolding, 187. 

Table A, provisions of, as to, 49, 298, 299, 678. 

Taking shares from company, 298, 299, *300, 455. 

Time within wliioh, to be acquired, 298 io 301. ^ 

Trustee or mortgagee, sliares hold as, 303. 

Unqualified person acting as, 298 to 303. 

Penalty for so acting, 298, 299. 

Vacating otfico if, not acipiired, 298. 

Winding up, liability of director for, in, 301, 302. 

‘ Quorum of, 205, 291, 311, 354, 682. 

Companies Clauses Act, under, 312. 

46 * 
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Jte^ter of, 102, 295. 

Oiianfire in, filing of, 296. • * ^ 

EeiK^oval of, 288, 311, 867. 

Eemuneraf^ion of, 49, 52, 308 to 308, 678. 
t^^ing thongh unqualified, 303. 

^tion for, 804, 306. 

Apportionment of, 304, S06. 

Articles, determined by, 49, 62, 803 to 308. 

» Form of, 62. 

Fees of direptor acting on board of another company 308. 

‘ General meeting, when fixed by, 304. 

Gratuity beyond, 304, 308. 

Income tax on, payment of, 307. 

Invalidly appointed, of directors, 306. 

Kinds of, 306. 

Liquidation, payment of, in, 305, 307, 308. 

Lump sum payable to the whole of the, 306 
Payable whether profits or not, when, 300. 

Percentage of profits, 307. 

Prospectus, stated in, 126, 133. 

Receiver or manager, when acting as, 307. 

Resolution to forego, 306. 

Travelling expenses, 292, 307. 

Rotation of, 292, 680. 

Sole, 289, 294. 

Status of, 286 et »eq, 

’ Agents, 286, 287 to 289, 317 et aeq.^ 387. 

Managing partners, 286, 287, 288, 289. 

Trustees, 286, 287, 288, 318. 

Statutory declaration by, 36. 

Subscribers acting as, 62. 

• Table A, provisions of, as to, 677 to 682. 

Time given to company’s business, 317. 

Transfers, powers regarding, 199 et aeq. 

Travelling expenses, 292, 307. 

Two companies having, in common, 290, 316, 317. 

Vacating office, 308 to 311, 680. 

Removal of, 288, 311, 681. 

Resignation of, 310. 

Cannot be withdrawn, 310. 

Votes of, on matters in which interested, 49, 291. 

Whore there are no, 295. 

Winding up determines powers of, 519, 626, t574. 

DISCLAIMER OP SHARES (nee Surrender and Forfeiture). 
DISOLOSCJRE : 

Directors not liable for non-disclosure, when, 134, 135, 150. 

Of interest by promoters and directors, 106 to 111. 

Onus of proof as to, 135, 150. 

Underwriting, as to, 128, 169. 

Vendors and purchase price, as to, 114, 119, 127, 129, 130. 

Waiver clause in prospectus as to, prohibited, 133. 

DISCOUNT : 

Debentures, on, 198, 243. 

«*Holder8 of shares issued at, liability in winding up, 198, 199, 422, 423. 
Shares on, 27, 32, 198, 422, 433, 675. 

To repay* to applicant is to issue at, 387. 

DISQUALIFICATION OF DIRECTORS (see Directors). 
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DISSBNTIBNT SHAEBHOLOEllS, 622 el seq. 

DISSOLUTION OF COMPANY, 469, 632, 613, 614. 

Abortive oompanies, 618, 619, 

Bona vacantia, 636, 617. 

Claims against company after, 614, 615, 616, 617, 634. ^ 

Effect of, 614 et seg., 634. ^ 

Leases, effect of, on held by company, 616. 

Postponement of date of, 668, 616. 

Ho-oponing of proceedings, 658, 614. • 

Return of final winding-up meeting, 537, 614, 634. 

Time when, takes place, 637, 538, 614, 618, 634. 

Filing of order, 614. 

Unliquidated damages, recovery of, 615. 

DISTRESS in liquidation, 547, 548. 

DIVIDENDS : 

Apportionment of, 411, 412, 454 {nole ’). 

Articles as to, 405, 40H, 409, 410, 412. 

Capital, payment out of, 386, 387, 401, 402, 403. 

Coupons, payment by, 186. 

Cumulative, 27, 29, 30, 408. 

Debentures, iniorest on, 413. 

Debt payable to members, when, 22, 410, 608. 

Distribution of, 401, 406. 

“ In proportion to tlioir shares,” 408. 

Whole of profits not compulsory, of, 410. 

Enforcement of payment of, 401, 410, 411. 

Excess profits duty, 409. 

Forfeiture, 414. 

General mooting, decision of, to pay, 367. 

Guaranteed, *413. 

How payable, 411. 

Income tax, 409. 

Interest vn money paid in advance of calls, 192, 413, 607. 

Interim, 401, 410*, 411, 683. 

Irregular payment of, 380, 387, 431', 592, 593. 

Payable out of profits, 403 rt seq. 

Preference and ordinary shares, distinction between, on, 408, '109. 
Profits available for dividends, 403 ct seq. 

Profits for payment of, ascertainment of, 403 to 408. 

Reserve Fund, 406, 410, 414 to 410, 683 (see also Reserve Fuivd). 
Retention of, 193, 414. 

Rules as to payment of, suggested, 406, 406. 

Sale of shares, on, 412. 

Sot off against calls, 193, 414. 

Share warrants, on, 186, 187. 

Statute of Limitations applies to, when, 410. 

Table A, provisions of, as to, 408, 410, 683. 

Trust companies, of, 407, 408. 

Unclaimed, 414. 

When payable, 410, 411. 

Winding up, in, to creditors, 608. , 

Arrears of, to contributories, 611, 612. 

See also LiquiDATOR and Winding Ur. 

DIVIDEND WARRANT: 

Dividend, statement of gross amount of, 409. 

Dividend, statement of net amount of, 409. 

Income Tax, statement of rate and amount of, 409. 
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BOO ill® NTS j 

tusiiiBciion of, 10. 

, Bepealed enactments x^oferred to in, 2. 

Seiwe of, 613. 

DUTIES AND FEES (tsee Stamp Duties and Fees). 

ECCLESIASTICAL COllPORATIONS, 469. 

EMPLOYERS’ LIABILITY ASSURANCE COMPANIES, 19, 20, 25, 66. 
Businoss of, detinod, 65. 

Company carrying on business outside limits of United Kingdom, 66. 
Deposits by, 66. 

Mutnal insurance, 66. 

Statements to be prepared by, 66. 

What companies not within the provisions of tho Act, 66. 

Winding up, 66. 

ENFORCING CALLS (see Calls). 

ENFORCING DEBENTURES, 249 ef seq. 

Foreign country, in, 251. 

Receiver or manager, appointment of, 2.')(), 25J, 2.52, 256 to 266 
Under “the i>ower in cases of jeopardy,” 257, 263. 

Remedies for flefault, 249. 

Sale of projierty, by, 249, 250. 

Trust deed, under provisions in, 256. 

EQUITABLE TITLE TO SHARES {^ce Trust). 

ESCHEAT, 617. 

ESCROW, 103, 197. 

ESTOPPEL OF COMJ*ANY 

By share certificate, 184, 198, 199. 

Debentures transferable by delivery, 237. 

EVIDENCE : 

Answers of witnesses in examination in winding np, 580, 681, 584, 585, 600, 
Certificate of incorporation is conclusive, 8, 9. 

Additional certificate of incorj)oration, 10. 

Certificate of permission to comnumce business, 167. 

Certificate of registration of mortgages, 278. 

Certified copy of contract to take shares, 197. 

Copy or extract of any document kepi by Registrar, 10. 

Chairman’s declaration as to voting conclusive, 373. 

Commencement of business, as to, 167. 

Committee of lunatic, 217. 

Creditors and contributories, by, in wiuding-u}i case, 490, 491, 

Executors and administrators, 215, 217. 

Inspection of documents Jeept by Registrar, 10. 

Books and papers of ■ company in winding up, 578, 579. 

List of contributories, 670. 

Minute book signed by chairman, 317, 365, 366. 

Misfeasance proceedings, in, 582, 599, 600. 

Of death of shareholder, 215. 

Joint holder, by, 217, 218. 

Public examination in winding up, notes of, 681, 682, 600. 

Register of Members 2Jrim6. facie^ 92. 

Ro-issned debenture, appearing to be duly stamped, as, 247. 

Report of inspectors in examination, 419. 

Report of Official Receiver, 166. 

Reports to shareholders, 155. 
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EVIDUNCE' — cowtinued. 

Share certificate is, 164, 186. 

Speeches, 155. 

Statutory declaration that requisitions as to registration complied with 36 
Transfer of shares, 211. r . * 

Trustee in bankruptcy, appointment of, 217. 

Winding up, in, books and papers of company, 634. 

EXAMINATION: 

Board of Trade, by, 367, 419. 

Banking companies, into affairs of, 70, 419. 

Companies without share capital, into affairs of, 419. 

Penalty for default in giving information, 419. 

When application to, granted, 419. 

Company, by, 366, 367, 419. 

Evidence, report of inspectors, 419. 

See also Private Examination and Public Examination. 

EXCESS PROFITS DUTY, 409. 

EXCHANGE 

Of debentures for shares, 198, 243, 249. 

Founders’ shares for ordinary shares, 32, 433. 

See aho Reconstruction of Company. 

EXECUTION : 

Levied constitutes a security in winding up, 545. 

Stay of, in winding up, 644, 546. 

Wiuding-up order invalidates subsequent, 546. 

EXECUTOR OR ADMINISTRATOR: 

Agreement by, to accept liabilities attaclu^d lo shares, 2J0 
Cannot be registered as trustee, 92, 216. 

Entitled to benefits, 87, 88, 215 et aeq. 

Evidence of *appointTnent, 215, 217. 

Foreign, cenipaiiy reeogiiiaing title of, 217 (note *). 

Member of compuny, when deemed to be, 88, 378. 

Notiees tft, 88, 216. 

Not personally liable for calls, 216. 

Of creditor or shareholder may potitiou for winding Uf> of company, 486. 
Position of, in reference to company, 88, 214 to 217. 

Register of Members, name of, on, 88, 215, 216, 217. 

May direct order of names, 88, 216. 

Rights of, to shares of docoaaod member, 171, 214 ct .sp(f. 

Shares held by director as, cannot be qualification, 302, 303. 

Transfer of shares by, 216. 

To, 205. 

EXPENSES OF FORMING COMPANY, 128, 164 to 167. 

EXTENDING LIABILITY OF DIRECTORS, 21, 323, 32J, 394. 

EXTRAORDINARY GENERAL MEETINGS: 

Adjournment of, 361, 363, 368, 675. 

Business at, 358, 359. , 

Convening of, 368, 359, 674. , 

By requisitionists, 358, 359, 360, 674. 

Meeting cannot be postponed by subsequent notice, 363, 368. 

Notice of, 369, 362 to 364, 674 (see also Notice). 

Postponement of, 363, 368. oro / * 

Preference Bhareholdors may join in demanding meeting, 3o8 {note ). 
Summoning of, when Articles silent, 44, 360. 

See also General Meetings and Meetings. 
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RESOLUTION: 

DebAnturo holilers* votes, 374. 

Definition of, 391. 

For^jwhat purposes available, 394, 395. 

Musi be registered, 395. 

Foil at meeting for passing, 372, 373. 

Voluntary winding np, in, 624, 525. 

FALSE NAME: Application for shares in, 180. 

FALSE STATEMENTS 

In accounts, returns, Ac., 323, 348, 399, 400, 449, 613. 

Liability of directors for, 142 et seq.^ 323, 399, 400, 613. . 

Measure of damages for, how arrived at, 87, 148. 

FEES : 

Certificate of incorporation, additional, 10. 

Consent of liquidator to name of now company, 14. 

Copies of documents, 10. 

Certified, 10. 

Official receiver acting as liquidator, 616. 

Under Part VII. of Act, 452. 

See aUo Stamp Duties and Fees. 

PILTNO 

Annual return, 447. 

Contract for issue of shuros for consideration other than cash, 182, 183, 
194, 196, 197, 4r38. 

If none, document with same particulars, 183, 

To he stamped before, 117, 183, 194, 195. 

Copies of mortgages and charges, 272 ci «eq. 

''Evidence in winding-up case, 490, 491. 

Foreign companies, by, 461. 

Inspection of documents filed, 10, 578, 579. 

Liquidator’s notice of appointniont, 626, 628. , 

List of persons who have consented to be directors, 36, 49, 120, 169, 294. 
Memorandum of Association of, 36, 168. 

Notice of resignation of licjuidator, 516. 

Particulars as to Directors, 295 cf svq. * 

Particulars required before coini)any can oommonce business, 168 d scq. 
Prospectus, 124, 126, 126, 169, 173. 

Report to be presented at statutory meeting, 170, 356. 

Return as to allotments, 170, 182. 

Of final winding-up meeting, 537. 

FINAL MEETING IN WINDING UP: 

Advertising, requirements as t«), 537. 

Dissolution, three montlis after, 537, 538. 

Void, may bo declared, 538. 

Liquidator required to prepan; an account and give explainition at, 537, 
Periodical returns, 538. 

Return of, filing of, 537. * 

FIRE INSURANCE COMPANIES, 19, 20, 54 ct srq , 63. 

Amalgamation of, 59, 64. 

Business of, defined, 63. 

Deposit by, 55, 63, 64. 

Mutual insurance, 64. 

Separate fund wlion required, 04. 

Winding up, 04. 

FIRST MEETING OF CREDITORS AND CONTRIBUTORIES: 
Attendance of officers at, 500. 

Called by official receiver, 499. 
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PIBST meeting op creditors and contributories 

OanvasBing for votes, 501, 529, 630. 

Chairman or, 601, 529, 

May adjourn with consent of meeting, 601, 529. 

Admit or reject proofs subject to appeal, 601, 529. 

Minutes of, 601, 529. 

Proxies at, 501, 629. 

Purpose of, 499, 600, 628. , 

Quorum at, 601, 529. 

Scotland and Ireland, provisions not a]»plical)le lo, 502. 

Scoured creditors, 500, 629. 

Votes at, 600, 501, 629. 

FIXED CHARGE : Lands covered by, 228, 231, 233. 

FIXED PLANT AND MACHINERY: Duty on sale of, 110. 

FLOATING CHARGE IN DEBENTURE, 228 el siv/. 

Book debts, charge on, 230, 233 (nolc ''). 

Crystallisation, 229. 

Distinction between, and fixed charge, 228, 233. 

Garnishee, 231, 232. 

Goods usually included in, 233. 

Enforceable, in what events, 233. 

Execution levied, when, 232. 

Invalid, when, 230. 

Postponement of, to future charges, 229, 230, 231. 

Receiver, appointment of, 230. 

Registration of, 230, 272. 

Rights of holders under, 231, 232. 

Sale by company with brunches, 229. 

Tests whether charge is a, 233. 

And see Debentures. 

FORECLOSURE: Action for, 249, 251, 547. 

FOREIGN , 

Country, creditors may enforce rights in, 251, 258. 

Creditor must give security for costs, 650. 

Creditors must be taken into account in reeonstriicLieii, 032. 

Not bound by com])rornisc or arrangi'inent., 03 k 
Documents, authentication of, for u.se aliroad, JO 
Executors, 217 (rwfe '*). 

Patents, 116. 

Property, receiver of, 258. 

Rale of, stamp duty on, 110. 

FOREIGN OR COLONIAL COMPANIES, 400 to 402 
liand, holdiTig of, by, 10. 

Meiitings, representation at, 360 (note ®). 

Mnst file })artieiilars of constitution, 461. 

A Tin uni balance sheet, 399, 461. 

List of directors, 296, 297, 46J, 

Names of persons willing to acirept service, 461. 

“Place of business,” definition of, 461 (nofc •*), 402. ^ 

Statutory provisions as to, 461, 462. 

Transfer of shares in, 212. 

Winding up of, 467, 468. 

FOREIGN OR COLONIAL COURTS : .... i i 

Restrictions on distress and execution during winding up do no npp y 
to, 548. 
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fORVEITtlBR OF SHAKES, 88, 434 to 489, 669, 670 (tte aUo SuBsaNom 

ANO^ Fobfeitubr OF Shares). 

FOEGED DOCUMiBNT, 339, 340. 

FORGED TRANSFER 

la inoperative, 212, 213. 

Liability of company acting on, 203 (7iote *), 213. 

ReotiflOation of Register when ’company acts on, 98, 213. 

FORGED .TRANSFERS ACTS, 1891 and 1892: EfiFeot of, 185, 186. 

formation of COMPANY: 

Expenses of, how payable, 128, 164 to 167. 

General instructions as to, 6 to 10. 

Introductory' remarks, 1 to 5. 

FORMS : 

Application for shares, 137, 172, 173. 

Auditors’ certificate, 353. 

Certification of transfers, 218. 

Declaration of association, 33. 

Letter of allotment, 181. 

Making call, resolution, 193. 

Order for extension of time for registering charge, 283. 

Qualification shares, to take, 34 (note ^). 

Statement of purchase consideration in agreement, 114. 

Transfer, 200. 

Transfer notice, 203. 

FOUNDERS’ SHARES : 

Allotment of, to underwriters, 32. 

Exchange of, for ordinary shares, 32, 433. 

Premium, offered as a, to subsenbers for ordinary slmres, 32. 

Prospectus must state* number of and rights of hohiers of, 33, 1^6. 
Purposes for which, used, 32. • 

FRAUD : 

Concealed, 151. 

Damage, without, gives no cause of action, 143. • 

Distinction between “to deceive” and “to defraud,” 400. 

Ground for damages against directors Ac., 143 ct seq. 

Rescission of contract and rectification of Register, 87, 97, 98, 137 et seq. 
Setting aside a transfer, 98, 201. 

In connection with underwriting, 164. 

Keeping accounts, 323, 399, 400, 613. 

Prospectus, 122, 137 et serf. 

Shares, induced to take, by, 437. 

Subscribers to MeTnorandum cannot obtain rescission on ground of, 34. 
Transfer, on, 212, 213. 

Winding up on account of, 474, 481. 

Petition, must be specifically alleged in, 481. 

FRAUDULENT PREFERENCE (see Unditk or Fraudulent Preference). 

FREEHOLDS : Sale of, duty on, 115, 116. 

FRIENDLY SOCIETIES: 

Amalgamation and transfer of business of, 61. 

Industrial Assurance business, carrying on, 61. 

Winding up of, by Court, 466. 

FULLY PAID SHARES : 

Amount of, and consideration to be stated in prospectus, 127« 

Contract for issue of, otherwise than for cash, to be registered, 182, 
183, 194, 195, 197, 458. 
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PtJLLY PAID SHARES— 

lasned to nomineofl of contracting parties, 114, 196. 

Liability for, if not paid for in cash, 193. 

Numbers of, should be stated, 171, 197, 198. 

Shares certificated as, 198, 199. 

Surrender of, 485, 436. 

PUTUBE LIABILITIES, 195, 190, 483, ^1. 

garnishee 

Is not a creditor, 483. 

Petition for winding up by, 483. 

Security obtained by, 561. 

Where money unclaimed, paid into Companies Liquidation Account. 
512 (note ^). 

GAS COMPANIES, 452. 

GAZETTE : 

Meeting of creditors to be advertised, 528. 

Petition for winding up to be advertised in, 4H7, 489. 

Resolution to wind up to be advertised in, 526. 

GENERAL MEETINGS, 354 et 673, 674. 

Adjournment of (sec An.TouRNMENT of Meeting). 

Adjourned meetings, 361. 

Amondrnonts to motions, 368, 369. 

Annual, 77, 354, 357, 360 (see also Annual Meetings). 

Business at, 356, 358, 364, 366 to 368. 

Chairman at (see Chairman). 

Closure, adoption of, at, 367, 308. 

Companies limited by guarantee, of, 77, 355, 

Convening of, 355 to 360, 362 to 364, 532, 674. 

When no directors, 295, 360. 

Creditors ahd contributories (see Crkditors ood Contributories). 
Extraordinary (see Extraordinary General Mkktingh). 

Pinal winding-up meeting (see Pinal Meeting in Winding Up). 

Matters* in voluntary winding up which require sanction of resolutions 
of, 533. 

Minutes of business at, 364 to 366. 

Motions at, 368, 369. 

Notice of, 355, 362 to 364 (see also Notice). 

Unnecossary if all members arc present, 354, 362. 

Poll at, 370 to 375. 

Postponed, cannot bo, 363, 368. 

Power of Court to call, 357 (note ^). 

Preference shareholders in regard to, rights of, 31, 375. 

Proxies at (see Proxy). 

Quorum at, 354, 360, 361, 378. 

Shareholders, right to bo prestmt at, 31, 375. 

Single person cannot constitute a meeting, 354. 

Solicitor of member cannot be present, 360. 

Speech, privilege of, 368. 

Table A, provisions of, as to, 357, 360 et seq., 378, 673 to 676. 

^^ofiGS ftfc 

See also Annual Meetings, Extraordinary General M^ktings, Meetings, 
Poll, Proxy, Statutory Meeting, and Votes. 

GIFT : 

Promoter or contractor to directors or officers, by, 114, 298, 820, 
328, 691. 

Transfer on, 210. 

Vendor, by, 423. 
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0QODWI|il, : 

Amoitiit payable for, to be stated in prospectus, X27| 126. 

Stamp duty payable on, 110, 116, 458. 

Valui^ioD of, on conversion of private business into a company, 468. 

GUARANTEE COMPANIES (nee Companiibb Limited by Guarantee), 

GUARANTEED DIVIDENDS, 4,y^. 

HIGH COURT : Jurisdiction of, in winding up, 464. 

HISTORY : 

Incorporation, of, 1. 

Limited Liability, of, 1. 

ILLEGAL CONSIDERATION, 196, 554. 

ILLEGAL PARTNERSHIPS AND ASSOCIATIONS, 82, 83. 

Are beneficial owners of property and can prosccuto, 82. 

Banking firm of more than ten members illegal unless registered, 5, 82. 
Cannot be wound up by Court, 83, 469. 

Members of, liable for debts, 82. 

Mutual Insurance and Benefit and Loan Societi(‘H, 82. 

Partnership of more than twenty members illegal unless registered, 6, 82. 
Trade Unions may not register under the Aet of 1908, 5 (note*)^ 83. 

IMPRESSED STAMPS: When, to be used, 181, 187, 663. 

INCOME TAX : 

Deduction from dividend, 30. 

Fully paid shares, on, 417, 418. 

I^iquidator liable if he fails to pay, 606 (note 
Part of “ profits of the busim^sH,” 409. 

Payable out of directors’ remuneration, 307. 

Priority of payment of, in winding up, 605. 

Statement in dividend warrant of rate and amount of tajf deducted, 409. 

INCORPORATION (wee Ckrtificatk ok Tnc ohpohatjon). 

History of, 1. * 

INCREASE OF CAPITAL, 420 to 124. 

Articles as to, 49, 420, 422. 

Company limited by guarantee, of, 420, 421. 

Discount, by issuing new shares, at a, 422 (m-c aho Bonus Shares and 
Commission). 

Duties and fees on, 421, 422. 

How effected, 27, 420 to 424. 

Notice of, 421. 

Power of company to increase capital, 27, 420, 421, 422. 

Preference shares, by issue of, 422. 

Premium, shares issued at a, 423. 

Registration of, 421. 

Penalty for default, 42l. 

Shares of different amount from original, may provide fur, 26. 

Statement of increase, 421, 422. 

Table A, provisions of, as to, 49, 672. 

Underwriting, 168 et seq.^ 423. 

Where regulations do not authorise, 422. 

INDEMNITY : 

Claims for, 660, 661. 

Of directors by shareholders, 323, 402. 

For insertion of names in prospectus, 162. 

INDEX to Register of Mortgages, 276. 
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IKDUSTttlAL BUILDING SOCIETIES : 

Acts delating to, 8. 

Debentures of, are bills of sale, 228. 

May be wound up under Oousolidation Act, 460 

INDUSTRIAL ASSURANCE COMPANIES. 64, 68. 

Business of, dedned, 68. 

Deposit by, 68. 

INFANT (see Minor). 

INFORMER: Reward of, 618. 

INSOLVENCY 

Ground for winding uj) of company, 470, 472, 473, 524, 525. 

Life assurance companies, of, 493 el seif. 

Tests of, 472 (see also Crkoitors, Drbts, anti WiNDiNb Up). 

INSPECTION : 

Accounts of company, of, by auditors, 346. 

By directors, 396. 

By members, 39G, 684. 

Books and papers in winding up, 678. 

Committee of (see Committkk of iNspF(rioN). 

File of proceedings in winding up, of, ,511. 

Minutes, of, 511. 

Register of Members, 94. 

Register of Mortgages, 101, 678. 

Right of, ceases on winding up except by Order of Court, 95, 101, 678. 
Statement of assets and liabiliries in winding up, 499. 

Statement of proeeedings and position of company, 611. 

INSPECTORS to examine atfairs of company (sec Examination). 

INSURANCE COMPANIES (see As.suranck CoMPANiiis). 

INTEREST 

Calls in arrenr, on, 192. 

Debentures, on, 238, 239, 410, 413 
Dividends, on, 414. 

Money received in advance of calls, on, 192, 413, 667. 

Payable out of capital, when, 401, 402. 409. 

Winding up, when provable in, 555, 556. 

INTERIM DIVIDENDS, 401, 410, 411, 083 (see also Divipfnds). 

INTERPRETATION : 

Memorandum, of — 

Articles may explain but ennnot alter, 382, 383. 

General words, 18, 383. 

Name of the Company, 13, 14. 

Provision “each Clause to be read separately,” 19, 382. 

“To do all things . . . incidental,” 18. ^ 

“To do any other business that Company may determine, 18 
Reference in, to Articles, may make Articles part;, 23, 24. 

Specific powders and wide geneial powers, 382. 

Provisions of Interpretation Act, 1889, as to repeal, 2, 281, 282. 
Repealed enactments referred to in docurnenr, of, 2. 

INVESTMENT OP FUNDS in winding up, 513. 

JOINT DEBT : Set ofif, of, 557. 
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JOIKT HOIiDBRS OF SHARES : 

Allotment to, 180. 

Death of one of, 217. 

Lien on shares of, when enforceable, 50. 

6ne Of, may be a corporation, 180. 

Private company, in, 464. 

Proxy by, 376. 

Requisition for holding extraordinary general meeting, signature of, by, 
358. 

Shares held as, qualification of director, 302. 

Votes of, 88, 375. 

JUDGMENT: 

Damages in tort liquidated by, may be proved in winding up, 662. 
Liquidation, Court may reopen a judgment obtained before, 556. 

Order to wind up without jurisdiction does not bind strangers, 470. 

JURISDICTION : Courts having, to wind up, 81, 464 to 468, 497, 597. 
Stannaries, 6 (note ^). 

“JUST AND EQUITABLE” CLAUSE, 470 et neq. 

LAND; 

Companies can liold, wduit, 10. 

Limit of amount of, to be held by certain companies, 79. 

LANDLORD : Claim for rent in winding up, 647, 648, 554. 

LAND TAX ; Priority of payment of, in winding up, 605. 

LARCENY ACT, 1861, Sections 81 to 84, 323, 399, 400, 613. 

LEASE : 

Agreement for sale of, duty on, 116, 116. 

Disclaimer or surrender of, 654, 566. 

Dissolution, effect of, 616, 617. 

LETTER OF ALLOTMENT {sec Allotment of Suares). * 

LIABILFTY : 

Auditors, of, 346 et scq. 

Company for acting on forged transfer, of, 185, 186, 203 {vote -), 213. 
For issuing a forged certilicate, 184. 

For not placing name on Register, 94. 

Criminal, of officers, 399, 400, 612, 613. 

Directors, of {see Directors: Liability) 

Enforcement of, by liquidator, 99, 688 et seq. 

Foreigners, actions by, 23. 

Limitation of, by Statute of Limitations, 43, 161, 322, 363, 410, 522, 
692, 597. 

Limited, usually, 20. 

Members of association not for profit, of, 77, 78. 

Banking com})any, 20 {note ’), 70, 71, 461. 

Company limited by guarantee, of, 20, 70, 188. 

Company limited by sliares, of, 4, 9, 10, 20 et srq., 188, 569 et eeq. 
Unlimited eompaiiy, 79, 80, 188. 

Prospective, as petitioning debt, 473, 483. 

Shares issued as fully paid when consideration illusory, for, 196, 423. 
Subscribers to Memorandum, of, 84, 85. 

Transfer of shares, after, 21, 22, 98, 199 et seq. 

What, included under Section 30 of The Bankru]>tcy Act, 1914, 650, 551, 
When, at an end, 21 ct my., 99. 

See aUo Contributories and Limited Liarility. 
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LIBBI., »68. 

LIGSSNOB OF BOARD OF TRADE required for regietration of assooiatioue 
not using word “ Limited,*’ 77. 

LIEN: 

Banker for overdraft, of, 225. » 

Call must be made before, can operate, 189. 

Company on shares, of, 49, 50. 

Equitable charge, 50. 

May be taken after shares issued, 50. 

Not be entered in Register or on share certificate, 60, 184. 

On shares held jointly, 50. 

Purchaser of shares subject to, bound tliereby, 60. 

Priority of, 61. 

Registration of, 276. 

Security, is, 60, 661. 

Solicitor, of, against company, 231, 342, 343, 500 (note'*). 

Stockbroker, of, 225. 

Stock Exchange provision as to, 638. 

Table A, provisions of, as to, 50, 666. 

Transfers of slmres on which conqiany has, 206. 

LIFE ASSURANCE C(3MPAN1ES, 19, 20, 54 cl 62. 

Amalgamation of, 59 to 61. 

Business, of defined, 62, 63. 

Deposit of £20,000 with Paymaster-General, by, 55, 63. 

Statements by, 449. 

Winding up, 63, 4H2 to 496. 

LIMITED 

Abbreviation of the word, 11, 16. 

Liability of •fficera wlio omit the word, 15, 16, 337. 

Name of company, last word in, 6, 11. 

Not to bo used by persons not incorporated, 6 (iiuic '), 11. 
Ro-advort^isement necessary when word omitted from petition, 489. 

When may be dispensed with under Licence of Boanl of Trade, 77. 
Used by foreign or colonial com])aTiy, 11 {note *), 462. 

LIMITED LIABILITY 

Does not extend to bank notes, 20 {note ^), 71. 

History of, 1. 

Meaning of, 20, 21. 

Memorandum, statement in, as to, 6, 20. 

Of members of company limited by guarantee, 6 (note ^), 20, 73 ct bcq.^ 188. 

Company limited by shares, 20 to 23, 188, 569 el >e<i. 

Unlimited companies, may bc3 acquired l)y, 80. 

LIMITED PARTNERSHIPS, 3, 21, 199, 456, 459, 468 {see also Partnkrship). 

LIQUIDATOR: 

Beneficial occupation of lease, retaining, claim for dilapidations, 548. 
Bound by covenant not to assign, 555. 

Calls by, 510, 632, 674 et seq. " 

Costs of winding up, not personally liable for, 601 et scq. 

Dissolution of company, duty of, on, 614. 

Meetings, must summon, 499, 503, 636. 

And make returns to Registrar, 637. 

Reconstruotion, duties of, in, 620 et seq. ± at s, 

Remedy of creditor against, for negligently distributing assets, 617. 
Settles list of contributories, 610, 632, 669 to 674. 
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. LlQiriDiTOB — continued. , 

' Toliintary winding np: 

'Acoonnfcs of, 613, 6B6, 636. 

V ’ ( Audit, no provisions as to, 635. 

^^ppUoation to Court, by, to exercise any powers, 633.* 

Appointment of, 627 to 632. 

Additional, 628, 530. 

Casual vacancy, 632^ 630. 

Creditors' meeting to consider, 528 to 530. 

I Delegation to creditors of power to appoint, 627. 

Filing of notice of, 526, 528. 

Penalty for default, 528. 

Two or more liquidators, 628, 530, 534. 

■ Survivor cannot act on death of one, 634. 

Books of, are primd facie evidence, 534. 

Costs of solicitor employed, not personally liable for, 603r 
Custody of moneys by, 536, 536. 

First meetings, votes at, 529, 530. 

Officer of company, 508. 

Powers of, 582 to 534. 

Belease of, 532. 

Bemoval of, by Court, 530 to 532. 

Remuneration, 534, 535. 

Resignation of, 532. 

Sale by, in consideration of shares, 394, 533. 

Winding up by Court: 

Accounts of, 511, 512 to 614. 

Appeal from decision of, to the Court, 511. 

Appointment of, 604, 605. 

Audit of accounts of, 513. 

Books to be kept, 611, 514. 

Costs of solicitor (employed, not personally li.'ible for, 60C, 603. 

Court, powi'rs subject to control of, 509. 

Custody of moneys by, 612, 513. * 

Directors, may apply to tho Court for, 482. 

Duties and powers of, 508 ct seq. 

Half-yearly accounts of receipts and payments, 512, 5'13. 

Investment of funds, 613. 

Liability to creditors, 506, 607, 617, (534. 

Meetings called by, 499 ef aeq., 511, 518. 

Misfeasance, liability for, 506, 507. 

Official Receiver as provisional, 490, 504, 515. 

Powers of, 508 ef seq. 

Receiver for dcjbonturo holders, 60.5, 515. 

Release of, 517, 618. 

Removal of, 615 to 517, 539, 540. 

Remuneration of, 514, 515. 

Disallowance of, 601, 613. 

Fixed by committee of inspection, when, 615. 

When official receiver is liquidator, 615. 

Report &c. sent to Board of Trade every six months, 511, 612, 
613. 

Resignation of, 515 to 517. 

Retention of moneys by, 512, 513. 

Secret profits of, 607, 514. 

Security to be given by, .505, 516, 540. 

Statement as to affairs, by, 511 to 514. 

Status of, 606 to 608. 

Fiduciary position; 507. 

Summary of statement of affairs, 613. 
leading account of, 613. 

Trustee, 606, 607. 
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LIQUIDATOR — continued. 

Winding up by Court— confmwcd. 

Unclaimed asseta, 513. 

Dividends, 513. 

Vacancy in office of, 503, 606, 616, 540. 

Winding np under supervision : 

Appointed by Court, must give security, 540. 

Court may appoint additional, 640. » 

Powers of, 641, 542. 

Removal of, 539, 640. 

Remuneration to be taxed, 541. 

Reports of, 541. 

Stamp duties, payment of, by, 195. 

See also Winding Up. 

LIST OF CONTRIBUTORIES: 

Company limited by giiarfiiitco, 571. 

Settling, of, 569 to 574. 

Time for apptMiling against, 570, 573. 

Transfers, in tlie case of, 571, 572. 

Unregistered coin])aines and asstii-uiliona. 574. 

Voluntary winding up, in, is jo'inid facie evidence, 570. 

Manner of settling, in, 573 

LITERARY AND SCIENTIFIC INSTITUTIONS ACT, 1854, 79. 
LOAN CAPITAL, 27. 

LOAN SOCIETIES, 82. 

LONDON STOCK KXCHAN(iE (.w Stock E.xciiA.vor:). 

LOST CAPITAL 

Cancelling, on reduction of capital, 424. 

How dealt with in ascertaining })rofit8, 401, 405, 406. 

Loss of capital need not be proved on reduction of capital, 432. 
See also Reduction of Capital. 

LUNACY : 

Committee of lunatic member entitled to shares, 214, 217. 
Disqualidcation of director on, 680. 

Of liquidator on, 517. 

Transfer to lunatic, 203, 209. 

MAJORITY : 

Creditors’ or contributories’ meetings, at, 503, 529. 

Debenture holders’ meeting, 270. 

For special or extraordinary resolution, 391, 393. 

MANAGER, 335. 

Annual returns, signing of, 447. 

Aj)pointinont of, 335. 

Conviction undtT Sale of Food Act, 1875, 336. 

Delegation of powers to, 313, 317, 335, 678. ^ 

Dismissal of, 334, 336. 

Not entitled to preferential payments, 337. 

Of business appointed in debenture holders’ action, 256 et aeq. 

Who liable for acts of, 260, 264, 205. 

Register of Directors and Managers, 77, 102. 

Remuneration of, 335, 409. 

Secret profit, 325, 336. 

H-B. 
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JKAKAQlNa DIBBC^TOB, 886. ' 

ApffMntuent of, 813, 817, 886, 886, 678. 

Kajf prove for ialar 7 in winding np, 807, 808 
But i« not a preferential creditor, 808, 387. 

Poirers may be delegated to, 386, 678. 

TABBIED WOMEN 

Ai applicants for shares, 180. 

May sign Memorandum of Association, 35. 

Rights of, to shares, 180. 

MARSHALLING : Applied to lien on shares, 51. 

MATERIAL CONTRACT (see Contract). 

Particulars to be slated in prospectus, 128, 130, 131, 132. 

What is, 130, 131, 132. 

MEETINGS : 

Adjourned meetings, 357, 361. 

Adjournment of (see Adjournment oy Meeiing). 

Class of shareholders, 354. 

Convening of, when no Articles, 44, 360. 

Creditors, of, 499 to 504, 628 ct seq. 

Debenture holders, 270, 271. 

DiTectors, 311 to 317, 681^ 682. 

Liability of directors for not convening, 366, 357. 

Notice of, 364, 366, 362, 364, 519 (and see Notice). 

Unnecessary if all members are present, 354, 302, 480, 481, 526. 
Postponed, cannot bo, 363, 368. 

Quorum at, 354. 

Requisition for, 358, 359. 

Single person cannot constitute a, 354. 

Speech, privilege of, at, 368. 

Statutory, 354 to 357. 

Subsequent general meetings, 367 to 361. 

Winding up, compulsorily, in, 499 to 504. 

During voluntary, 504, 528 to 631, 636. 

See also Extraordinary General Meetings, Gfneral Meetings 
Statutory General Meeting, Poll, and V^oiks. 

MEMBERSHIP : 

Date when, commences, 91. 

Definition of, 84. 

When ceases, 87, 88, 91. 

MEMBERS OR SHAREHOLDERS, 84 cf seq. 

Acceptances of transfers ecpiivnlent to agreements to become, 87. 
Actions by, 137 to 156, 331, 332, 390 (a^id see Misrepresentation). 
Agreement to become, 84 to 87. 

Another company may be, 85, 3(K). 

Carrying on business with less than seven, 449. 

Or in private company two, 449. 

Ceasing to bo, 87, 88. 

Company cannot buy out, 39, 380, 387. 

Corporation may be, 85. 

Death of, 87, 88, 151, 191, 214 to 218, 411, 412. 

Definition of, 84. 

Firm as member, 85. ^ 

Have equal rights of voting unless specially restricted, 373. 

Increase of members of guarantee company, 76, 77. 

Joint holders, 88. 
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MSMBIIIIS OU .SHiLBEHOLDEItS--eonftntt«d 
Ltobflity of. 20 to 28, 87, 88, 188, 669 tt'itq. 

PMt, 21, 482, 670 et »tq. 

LUt of, to_b« open for inspection »t statutory meetings, 170, 866. 

May vote in accordance with own intereBts, 374. 

Memorandum, alteration of, 89. 

Minimum number of, of public company, 5, 449. 

Of unregistered society, 82. \ 

Partnership as member, 85. 

Persons induced to become, by misrepresentation, 87, 137 et seo. 
Petitions by, 482 et eeq, ' * 

Private company, of, 63, 449, 453, 454. 

Receiving dividends knowingly paid out of capital, 402. 

Register of (see Register of Members). 

Remedy of, for false statements in prospectus, 87, 137 et seq» 
Representatives, 8H, 214 et seq. 

Restrictions on nationality, no, 5. 

Rights against directors and promoters, 142. 

Rights of classes of, declaration of, 23, 24, 49. 

On alteration of objects, 39, 

Right to be present at general meetings, 31, 375. 

Shares to be offered first to, effect of provision stating that, 424. 
Single person constituting a class, 354. 

Subscribers to Memorandum are, 34, 84. 

8ee also Contributories. 

MEMORANDUM OF ASSOCIATION: 

Acts not authorised by, cannot be ratified, 17. 

Adoption of, by companies governed by deed of settlement, 38 (note •'*). 
Agent, signature of, for principal, 35. 

Alteration of, 20, 37 et seq., 78. 

Articles may explain but cannot alter, 382, 383. 

Capital to be stated, 23 et seq. 

Charter of company, 6, 42. 

Companies exist only for purposes stated in, 379 et seq. 

Company must have, 0. 

Construing {see Interpretation). 

Contents of, 6, 7,11 et seq., 73, 74, 76, 79, 171. 

Copies to be supplied to members, 35, 51. 

Penalty for not supplying, 51. 

Deals with objects of company during life, 621. 

Directors, subscribed by, 34, 36, 49, 294. 

Execution of, 6, 7, 33 et seq. 

Guarantee, amount of, when to be stated in, 7, 73. 

Liability of members, 20. 

Money payable under, specialty debt, 6, 43. 

Objects (see Objects of Company). 

Of association not for profit, 77. 

Assurance company, 19, 20. 

Company limited by guarantee, 7, 20, 21, 23, 73 et seq. 

Company limited by shares, 6, 11 et seq. 

Foreign or colonial company, 461. 

Unlimited company, 7, 23. 

Powers to be excluded from objects clause of, 19, 20, 383. 

Implied in, 384 to 388. 

Preference shareholders, rights of, when conferred by, 23, 24, 26 
Prospectus must specify contents of, 126, 13(5. j 

Exceptions, 133, 136. 

Registration of, 6, 7, 8, 35, 36, 168, 452. 

Creation of company, is, 6, 11, 452. 

Shares, number of, stated in, 23, 171. 

Signature of, 7 (note ^). 

H-B 
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MBMORAKDUM OF ASSOCIATION--conii?M/^. 

Stamp duties and fees on, 7, 36, 651, 662. 

Subscribers of, 7, 33 to 36 (see alsQ Subsckibers to Memorandum). 
dee also Alteration of Memorandum of Association and Ultra 
Vires. 

MEMORANDUM OF SATISFACTION OF CHARGE, 285. 

r 

MINIMUM SUBSCRIPTION: 

Allotment not to be made nor business commenced until, subscribed, 167, 

173 to 176. 

Articles or Memorandum, stated in, 48, 52. 

Effect when, not stated, 48, 174. 

Form 'of Article, 52. 

Debentures, does not apply to offer of, 176, 241. 

Definition of, 174. 

Estimate as to, 175. 

Irrepjular allotment voidable, 176. 

Liability of directors on contravention, 176 
On second or subsequent offers of sliares, 127, 175. 

Private company, does not affect, 48, 173 (note ^), 174, 455. 

Procedure when, not subscribed, 175, 176. 

Prospectus, stated in, 127, 174. 

Statement in lieu of prospt'ctiis, slated in, 174 
Statutory declaration as to allotment of, 170, 355. 

To be reckoned o.xclusively ()f shares payable otherwise than in casli, 

1 74 (ri otc •^) . 

Underwriting of, 158 to 164, 175, 176. 

Waiver void, 133. 

MINOR 

Applying for shares, 180. 

Building Society, member of a, 91. 

Director, acting as, 91. ' 

Director taking shares in name of, liable to pay amount of calls, 593. 
Industrial Provident Society, member of a, 91. 

Infants Relief Act, 1870, 90. 91. « 

Momorandum, signing, 8, 35. 

Proxy at meetings of creditors or coiitrilaitories, may not be, 603. 
Shareholder or transfuree, as, 89 to 91, 203, 207. 

Voting, right of, 91. 

MINUTES : 

Creditors and contributories, of meetings of, 501, 511, 529. 

Directors, of business at meetings of, 317, 3G4, 365, 366, 679. 

Chairman, signed by, 317. 

Evidence, when, 317. 

General meetings, of business at, 364 to 366. 

Chairman, signed by, 364. 

Evidence, when, 365, 366. 

Minute Books, 365, 366. 

Inspection of, 306. 

Signed by chairman a sufficient moniornudum to satisfy Statute of 
Frauds, 317. 

Winding up, in, 501, 511, 514, 529. 

MISFEASANCE 

Of directors and officers, 114, 317 to 323, 588 et seq.^ 612, 613. 

Procedure, 597 to 601. 

Statute of Tiimitations bar to proceedings for, 592, 593, 697. 

What constitutes, 589. 
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MISPEASANCB SUMMONS, 332, 697 et seq. 

MISREPRESENTATION, 137 to 158. 

Action for deceit, 141, 142, 143, 144, 151, 157. 

Against the company for rescission and against directors for deceit 
may be combined in one writ, 141, 153, 154. 

Actions for misrepresentation, 164, 156. 

Against promoters and directors, 142 et^seq. 

Damages may bo had after liquidation, 142. 

Ambiguous statements, 144. 

Cancelling allotments on application of company, 142. 

Concealment of facts, by, 145. 

Contract affirmed with knowledge of facts, 139, 140, 156. 

Procnrod by, voidable, 87, 137. 

Damages, 143, 148, 156. 

Directors, of, 142 et seq. 

Contribution among, 152, 153. 

Defence to action, 156. 

Duty to correct mistakes, 146, 147, 148. 

Indemnity of, 150, 162. 

Reasonable grounds to believe statement is true, 143, 149, 350. 

False statements of fact, 143 to 147. 

Innocent, 137, 142, 150. 

Law, of, 147. 

Liability of company for, 87, 137 et seq. 

Mistake of law, 150. 

Motive with whicli statement made immaterial, if untrue, 144, 

Omission of material facts may amount to, 145, 146. 

Promoters or vendors, by, company’s remedy for, 156 et seq. 

Promptness, necessary for, 140, 151, 157. 

Proof of, 141. 

Prospectus, issued before formation of compan}^ 139. 

Action for, in the, 164 et seq. 

Of company existing on I8tli August, 1890, 150, 151. 

In, only original subscribers and not purebasers of shares can obtain 
rescission or damages for, 148. 

Purchaser of shares, remedy of, 137 to 156. 

Recovery *of contributions from co-directors or proraotors, 152, 153. 

Sliepheard r. Bray, judgrnemt in, 152. 

Removal of name from Register, 87, 97, 137. 

Reseission of contract to take shares, 137 to 142, 153, 157. 

Statement literally true but misleading, 144, 145. 

What must bo proved, 138. 

Winding up, before, 137, 140, 571. 

Shareholders’ rights, against com]mTiy, 137 to 142. 

Against persons issuing false prospectus, 142 to 154, 154 et seq. 
Damages, measure of, 148. 

Misleading statement, what amounts to, 144< to 148. 

What must be proved, 138, 139, 141 to 141. 

Statute of Limitations bar to ])roceodingB, 151. 

Subscribers to Memorandum, rights of, to rescission, 139, 142. 

Winding up prevents removal of name of member on ground of, 671. 

See also Diksctorb, Fraud, and Prospectus. 

MODIFICATION OP RIGHTS: 

.Debenture holders, of, 271, 272. 

Shareholders, of, 23, 24, 25, 420, 672, 673. 

MONEY-LENDING COMPANY must not use “ Bank” as part of name, 14, 72. 

MORTGAGE : 

Amount of commission included in particulars filed, 278. 

Annual retuims, amount of, stated in, 446. 
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>tpBTOAJ&E — contiflued, , 

> Borrofwmg upon, power of company, 220 et ieq, 

Oopi^ to be kept at compaTiy*B office, 101, 279, 280. 

Creadon, date of, 280, 281. 

Debentures, by (»ee Debentures). 

Debentures or debenture stock, of, 244. 

Execution of, 277 (note ^). 

Inde^ of, to be kept by Registrar, 276. 

Memorandum of satisfaction may be registered, 285, 

Priority of, not affected by imperfections in the Register kept by the 
Company, 101. 

Priority of, over floating charge, 228 et seq., 242. 

Property outside the United fcngdom, 115, 116, 276. ' 

Register of, to be kept by company, 100, 101, 271. 

Inspection of, and copies of, 101. 

Registration of, 271 ef seq. 

Non -registration, effect of, 275. 

Penalties, 283. 

Sale of property and substitution, 278. 

Security for existing debt, 224. 

Stamp duty on, 657. 

Transfer of, 274. 

Trust deed for securing debentures, 266 et seq. 

Uncalled capital, 223. 

See also Borrowing, Debentures, avd various headings. 

MORTGAGEE : 

Debenture holder has same rights na, 249. 

Transfer, should not take, unless shares fully paid, 87. 

MORTMAIN ACTS do not apply to registered companies, 10. 

MOTIONS AT GENERAL MEETINGS, 368, 369. 

Amendments to, 368, 369. 

MUNICIPAL CORPORATIONS, 380, 469. 

t 

MUNITIONS : Manufacture of, under Munitions of War Act, 1916, 17. 

MUTUAL CREDIT (see Skt-Off). 

MUTUAL INSURANCE SOCIETIES 

Cannot bo wound up under tlie Companies Consolidation Act, 82, 469. 
Contributions can be recovered in litpiidation, 578. 

Of over twenty mem bora illegal, unless registered, 82. 

MUTUAL SHIP INSURANCE SOCIETIES, 88. 

NAME OF COMPANY : 

“And Reduced” added whbn capital reduced, 430, 431. 

Bills of exchange etc., on, 16, 16, 337. 

Change of, 11, 14 37, (see also Change ok Name). 

Documents issued by company, on, 15. 

Existing company protected, 11 to 13. 

Foreign company, of, 12, 462. 

Illegal use of “Limited,” 11. 

Implying connection with Government cannot be registered, 14. 
Importance of, 13, 16. 

Liability of officers if “ limited ” omitted, 16, 16, 337. 

“Limited” used as last word in, 6, 11, 462. 

Exemptions, 7, 11, 77, 78. 

Memorandum, in, 11. 






NAME OF COMPANy--cotifim»®(£. 

Must be correctly given in every detail, 16, 489. 

Fainted on outside of office, 16. 

Penalty for default, 15, 460. 

Must not be misleading, 11, 12, 13. 

New company taking name of old on reconstruction, 14, 15. 

Penalty for not publishing, 15, 450, 462. 

Petition to wind up, misstatement of, 46, 4S0. 

Prospectus stated in, 135. 

Seal, on, 15, 102. 

Words which may not bo used without leave, 14. 

• 

NEGLIGENCE: 

Directors liable for, when (see DiRKt-Toas, Liab[LITY ok). 

Of auditors, 348 ef »eq. {see also Auditors). 

NEGOTIABLE INSTRUMENTS {see Bills ok Exchanok). 

NEW CAPITAL {see Increase of Capital). 

NEWSPAPER ADVERTISEMENT: Prospectus published as, need not contain 
Memorandum, 133. 

Liability for false statoinents in, 149. 

NOMINAL CAPITAL {see Capital awd iHitiou^ headings). 

NOMINEES : 

Contract to issue to, 195. 

Letter of ronuiiciation, 195. 

NOTICE : 

Auditors, of intention to nominate new, 345. 

Company, to, 316. 

Debenture bplders, to, 251, 271, 52H {note'^) 

Extraordinary resolutions, 394, 395. 

Increase of capilal, of, 421. 

Irregularity in appoiutiuont of directors, of, 315. 

Meetings, of — 

Accidental omission to gi\e, effect of, 362. 

Adjonriiod, 361, 363. 

Advertisement, by, 362. 

Articles in aceordaneo with, 362, 391. 

Business at, 358, 364, 366 to 36S, 392, 391>. 

Conditional, 392. 

Creditors in winding up, 503, 528 
Directors, to, 312. 

General meetings, of, 362 to 364, 685, 686. 

Given, by whom to be, 363. 

Invalid, when, 312, 363, 364. 

No Articlos and 'lablo A excluded, nhon, 44. 

Nou-roceipt of, 362, 503, 529. 

Post, by, 362. 

Postponed by second, cannot bc\ 363. 

Provisions of Table A as to, 362, 684, 685, 686. 

Ratification of irregular, 363. 

• Representatives of deceased members, to, 88, 216, 363, 686, oHo. 

Seven days’, meaning of, 362, 392. 

Several resolutions, of, 369. . , om oao 9 a± 

Special or extraordinary resolution, to consider, 3.M, oy*. 

Statutory, must state that it is statutory, 366. 

Unnecessary if all ))resent, 354, 362, 480, 481, 62o. 

Table A, under, 362, 684, 685, 686. 



736 


tNDffiC. 


NOT! 0 

Perms dealinii^ with company deemed to have, of powers, 289, S81, 387. 
Reduction of capital, sent to creditors, 431. 

Service of, on company, 16, 17. ’ 

Foreign company, 462. 

Special roBolutions, 392. 

Winding up : 

Appointment of liquidator, 528. 

, Intention to appear in petition, 490, 491. 

Meetings of creditors and contributories, 603, 628, 537. 

Petition, 486 et seg. 

. Removal of liquidator, 617. 

Resignation of liquidator, 616. 

Service of, out of jurisdiction, 678. 

NUMBER OF MEMBERS 

For banking purposes must not exceed ten, 6, 70. 

Of partnership must not exceed twenty, 6. 

Except in Stannaries, 6, 81. 

Seven necessary to constitute public company, 5, 449. 

Consequences of reduction below, 449. 

Two necessary for ])rivate comjjany, 5, 455, 459. 

Consequences of reduction below, 455. 

OBJECTS OP COMPANY: 

Alteration of, 20, 37, 38 to 41. 

Copy of Order to bo filed, 41. 

Penalty for omission, 41. 

Evidence in support of, 39. 

Examples for which, iillowed, 38 to 41. 

Must be confirmed by Court, 38, 39. 

Procedure and Rules, 38, 39, 41, 393. 

Company may do no act outside of (see Ultra Vires). 

General words in Memorandum, 18, 19, 383. 

Implied pow^ers of company, 18, 19, 220, 384 cf seg. 

Memorandum of Association, stated in, 6, 17 et seg. 

Name of company ns indicating, 13. 

Power to modify rights of classes of sliares, 23, 24. 

Prospectus, should be subscribed in, 136. 

Preference shares, to issue, 23. 

Restrictions on, underfaken, 19, 20. 

Assurance companies, 19, 20, 62 to 69. 

Dentists’ Company, 5 (note ^), 19. 

Shipping Com})any, 19. 

8 $e also Ultra Vires. 

OFFICE (see Ricgistered Office). 

OFFICERS OF COMPANY, 334 ct seg. 

Articles, effect of staternonts in, 334, 335. 

Auditors (tire Auditors). 

Bankers are not, 595. 

Bonusefil or presents, must not accept, 336, 590, 591. 

Directors (see Directors). 

Dismissal of, 334. 

Employes of company apjioiiited under seal to take proceedings in 
bankruptcy arc, 191 (note *'). 

Examination of, in winding up, 341, 579 ct seg. 

Functions of, 334. 

Liability for misfeasance, 688. 

Manager and managing director (see Manager and Managing Director). 
Private examination of, 679, 683 et seg. 
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OFFlOSBiS OF COMPANY— conimiAgd. 

Progp^otus, ghoald be named in, 136. 

Public examination of, 570 et 6eq, 

Secretary {see Sbceetary). 

Secret commigeions takon by, 132, 324 et seq. 

Solicitor is not, 344, 595 {and nee Solicitor). 

See also Delinquent OrFicRRg. 

% 

OFFICIAL RECEIVER 

CallB first meeting of creditors and contributories, 499. 

Control of company passes into hands of, on winding-np order,* 619. 
Duties of, in relation to public examination, 679. 

May attend privato oxamination and take notes, 584. 

Fees of, 515. 

Indemnity, requiring, before taking proceedings for recovery of money or 
damages, 588. 

Inspection of documents, 155. 

Liquidator, as, 496, 504, 515. 

May exercise functions of Board of Trade, 519. 

Petition for winding up in certain cases by, 482. 

Provisional liquidator, as, 49G, 504. 

Proxy, as, 603. 

Report of, in compulsory winding up, 155, 499, 579. 

Statement of affairs, duties with regard to, 498, 499. 

Summons meetings for appointment of committee of inspection, 499, 518. 

“ONE MAN” COMPANIES, 4, 457 {note >), 450. 

ORAL 

Accoptanco of application, 179. 

Withdrawal, 179. 

ORDER OF APPLICATION OP FUNDS in winding up, 600 et scq. 

ORDERS for extension of time for registering charge, 282, 283. 

OVERDRAFT, 225, 242, 243, 247. 

PARTLY PAID SHARES: 

Dividends on, 408. 

Participation iu assets on winding up, 010. 

Stamp duty on transfers of, 655 {note *). 

Surrender of, in consideration of release of liability is ultra vires, 435. 
See also Calls and Rrcunstruction. 

PARTNERS 

Cannot form themselves into company at commoii law, 452. 

Directors in position of managing partners, 286 et scq. 

Firm of, when liable, 199, 200. 

Forming business into privato company, 457 et seq. 

PARTNERSHIP : 

Distinction between incorporated company and, 3, 4, 199. 

Effect of illegal, 82, 83. ' 

Limited, 199, 456, 459, 468. 

Winding up, 467 {note^), 468. 

Maximum number of members, 6, 70, 82. 

When, may be wound up by Court, 466, 467, 468. 

PAST MEMBERS : Liability of, 21, 22, 482, 570 et seq. 
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P4irM«isrT:, 

^ppllioaiion ]no^ey by cheque, of, 175. 

Cil\9i 180 to 193, 196. 

Conskleration in ehares &o., 127. 

PAYMEl^T OF AMOUNT OF SHARES, 85. 

Agreement to render servioes, 85, 195, 106. 

Culltf, by, 188 to 198, 196 (tteS aho Calls on Sharks). 

Oaehf primd facie in, 193, 194. 

^ Consideration not good, instances of, 195, 196. 

Contract to be filed, when, 182, 183, 194, 195, 197. 

‘ Copy of, 197. 

PArdculnrs of, 183, 194. 

Stamping of, 194, 195, 654. 

Liquidator, by, 195. 

Discount, sfiaroH issued at, 198. 

Liability of holder of such sharos, 198. 

Instances of payments not valid, 196. 

Money or money’s worth, in, 193, 195, 196 
Nominees, issue of shares to, 196. 

Nomination form, stamping of, 195. 

Other form, in, 194, 195, 196. 

Property, by transfer of, 85. 

Return of allotments, 170, 182, 194, 446 (note). 

Return of amount for misrepresentation, 137. 

Services, by rendering, 85, 195. 

Set-off of debt, by, 85, 194, 197, 658. 

Valuable consideration, must hi\ 193, 196. 

Winding up, in, 188, 197, 558. 

PAYMENT OF INTEREST OUT OF CAPITAL, 386, 387, 401, 402, 403. 

PENALTIES : . 

Accounts of receiver or manager, not filing abstract of, 266. 

Allotment, issuing unstamped letter of, 181. 

Allotments, irregular, 176. ^ 

Not filing return of, 183, 194. 

Annual meeting, not holding, 357. 

Returns, not making, 448. 

Assurance companies, default by, 62. 

Balance sheet not signed or without auditors’ report, 347. 

Books or papers, destroying, 323, 399, 4(X), 612, 613. 

Capital, not stating, in Meniorandum correctly after subdivision, 440. 
Certificates of sliaros, not having ready, 183. 

Commencing business before being authorised, 168. 

Comply with request of inspector, refusing to, to produce books or 
answer questions, 419. 

Contract, not filing, 183. 

Corruptly accepting gift, agent, 328. 

Creditor, concealment of name of, on reduction of capital. 432. 
Debenture or debenture stock cortiheate, issuing, without copy of 
Registrar’s certificate endorsed, 280. 

Debentures of a series, not filing particulars of the issues of, 277 (note^). 
Director, acting as, when unqualified, 298, 299, 303. 

Directors, filing list of, consenting to act with unauthorised name, 36, 
294 (note^). 

Dissolution, not filing order for, 614. 

Not filing order setting aside, 538. 

Extraordinary resolution, not registering, 395. 

False statements, making, 122, 347, 348, 400, 449. 

Final winding-up meeting, not filing return of, 537. 


iKlilBIL. 



Focoign, oompdruies tradiiftg in tJnited Kingdom without filing ,partionkiMiivk 
4fi2, , ' 

Fraudulent aooounta^ keeping, 823, 399, 400, 618. , 

Increase of capital, not registering, 421. • 

“ Limited,” using the word, when not incorporated, 11. 

Liquidator, not filing notice of appointment as, 528. 

Memorandum of Association, not tilings alterations in, 41. , 

And Articles, not supplying copy of, 61. 

Minute of reduction of capital, not noting in copies of Memorandum, 427, 
Mortgfages or charges, not registering, 100, 283. • 

Name of company, failure to affix, to registered office, 15. . ^ 

Failure to put on bills of exchangn and other documents, 15. 
Prescribed particulars of contract, not filing, 183. 

Frospectns, issue of, before filing copy of, 125. 

Proxy, voting under unstamped, 376. 

lleceiver or manager, not registering appointment of, 265. 

Register of Directors or Managers, not keeping, 102. 

Debenture Holders, refusing inspection or copy of, 101, 102. 
Members, not keeping, 92. 

Refusing inspection or copy of, 95. 

Mortgages, not keeping, 1(X). 

Refusing inspection or copy of, 101. 

Registorod office, not registering situation of, 17. 

Retaining moneys, liquidator, 512, 513. 

8eal, not containing company’s name, 15, 102. 

Share certificate, non-delivery within two months, 183. 

Warrant, issuing unstamped, 187 (note '). 

Special resolution, not registering, 393. 

Not annexing to Articles, 393. 

Stamping documents within proper time, not, 662. 

Statement of affairs in winding up, nob making, 408. 

Statutory general meeting, not holding, 356. 

Report, #iot filing, 356. 

Transfers, registering insufficiently stamped, 202 (vote^). 

Unlimited liability, failing to give notice of, to director, 324. 

See Abortive Companies. 

PETITION FOR SANCTION OF COURT 
To alteration of Memorandum, 39, 41. 

Documents to be made exhibits, 39 (nofe^). 

To reduction of capital, 429 et i^eq. 

PETITION FOR WINDING UP BY COURT: 

Action will lie for presenting malicious petition, 486. 

Advertisement of, 487, 489. 

After final meeting called, 615. 

Appeal from Order upon, 497, 498. 

Articles cannot forbid members to petition, 485. 

Assignee of part of a debt, by, 473, 483. 

By whom presented, 482. 

Company, 482. 

Contributory, 482, 484. 

When shares fully paid, 485. 

Creditor, 482, 483, 552. 

Contingent or prospective, 483, 488. 

When debt disputed, 472, 484. 

Debt under £60, 472. 

Executor of creditor or contributory, 486. 

Official Receiver, 482. , ^oo 

Person who has obtained a garnishee order, 483. 

Policy holder of assurance company, 482. 
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PETITIOJJ FOE WINDING UP BY COURT— 

Co8t4 of, 483, 485, 486, 488, 492 493. 

Court regards wishes of majority of parties interested, 478. 

Debenture holder, by, 266, 484. 

Bzamination of petitioners, 490. 

Fraud or misconduct against directors, allegation of, 488, 490. 

Improperly presented, 486. 

Ji^st and equitable, ejusdem generic grounds, 470, 473, 474. 

Limitations on contributories’ right to petition, 484. 

Name of oompany misstated in, 16, 489. 

Neces&ary steps in connection with, 486 to 493. 

Persons intending to appear at hearing of, must give notice to petitioner, 
490. 

Petitioner cannot withdraw without leave, 492. 

Presentation of: 

Allowed, when, 470 to 476. 

Grounds of objection on, 476 to 479. 

When several petitions presented, 492. 

Who may present, 482 to 486. 

Security for costs of, 486, 488. 

Seizure by sheriff for rout, before presentation of, 645, 548. 

Service of, 487. 

Under supervision, 539 et neq. 

Voluntary winding up, in, comjnilsory order made 479 to 482. 

See also Liquidator and Winding Up. 

POLL ; 

Chairman’s duties, 371, 372, 376. 

Declaration of, when conclusive, 373. 

Demand of, 371. 

IH*oxies at, 371, 372, 375. 

Scrutineers at, 372. 

Special or extraordinary resolution, in case of, 372, 391. 

Table A, provisions of, as to, 370 to 373, 675 to 677. • 

Taken, how, 371, 372. 

Votes on, 370 to 373. 

• 

POWERS OF COMPANY (see Artk lks, Companies, Directors, Memorandum 
OF Association, Objects, a 7 id Ultra Vires). 

POWERS OF COUiUr in winding up (see Liquidator, Winding Up, &c.). 

POWERS OP DIRECTORS (see Directors). 

POWERS OF LIQUIDATOR (see Liquidator). 

PREFERENCE SHARES: 

Altering rights of holders, 23, 24, 25, 26, 28. 

Articles as to, 27, 28, 29, 30*, 49, 408. 

Attendance of holders of, at general meetings, 30, 31, 375. 

Balance sheet and auditors’ report, right of holders to receive, 31, 120 
(7i,ote '). 

Cumulative dividends on, 27, 29, 30, 408. 

Exchange of debentures for, 249. 

Of ordinary shares for, 31. 

Give preference rights as to dividend or capital, when, 27, 28, 29, 30, 
408, 410. 

Issue of, irregularly, 31. 

May be issued, when, 23; 382. 

Modifying rights of holders, 24, 26, 49. 
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PREFERENCE SHARES— conhnwei. 

Payment 6ff of, 31. 

Power to isene, ehould be taken in Memorandum, 23. 

Prospectus may not be looked at to determine rights, 30. 

Bednotion of capital, on, 427. 

Reserve fund, rights of holders of, on formation of, 28, 410. 

Bights cannot be varied, when, 23, 28. 

Of holders of, 27 to 32, 40, 409, 410. 

On reduction of capital, 28, 426 to 429. 

Variation of, 23, 24, 25, 28, 426, 427. 

Winding up, in, 28, 29, 610. 

Shares having priority over, 31. 

Votes of holders of, 30, 373. 

May join in demanding meeting even if they cannot vote, 368 (note^). 
What words give holders of, cumulativo dividend, 27, 30, *408. 

PREFERENTIAL PAYMENTS, 341, 603, 604 ei seq. aUo Winding-Up). 

PRELIMINARIES to comiricneeinent of business, 168 to 170. 

PRELIMINARY AGREEMENTS : 

Company not bound by, until now contract entered into after inoorporation, 
112, J13, 197. ' 

General remarks on, 112 to 115. 

Nothing to be added to price in, to ]»ay commission, 114. 

On conversion of partnership into company, 457, 458. 

Persons not part owners, must jiot be joined, 114. 

Power to rescind, should contain, 113. 

Profits made by promoters or directors must be disclosed, 114, 12S et seq,, 
289, 290, 591. 

Prospectus, disclosure in, 127, 129, 130. 

Provisional only, when, 113, 168. 

Purcliaso considoration, statement of in contrnct for sale, 114, 

And in ’^irospecius, 127. 

Stamp duties on, 115 to 119. 

Statutory meeting, approval or variation by, 113, 114, 121, 356. 

When, must be con tinned by company, 112, 168, 197. 

When new contract inferred, 112. 

With company, 112. 

Trustee for company, 112. 

PRELIMINARY EXPENSES; 

Company may become liable in equity fur, sed quxrc, 165, 106. 

Contract for payment of, 165. 

Liability for, 164 to 167. 

Prospectus, statement of in, 128, 133, 166. 

What are, 166, 167. 


PREMIUM: 

Debentures repayable w'ith, 244. 

On reconstruction, 620. 

Issue of shares, at, 27, 423. 

PRESCRIBED PARTICULARS OF CONTRACT: 
Piling of, 182, 183. 

Penalty for default, 183. 


PREVENTION OF CORRUPTION ACT, 1906, 323, 328. 

“PRINCIPAL PLACE OF BUSINESS” of unregistered association, 469. 
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JlftlOEITY 

Of itliarges, hoW cotnpany affected, 02, 08. 

How affected by omission in Itegister, 101 (sse also D^bbntubbs tmd 

Mobtoaob). 

Of costs of liquidation, 601 to 604. 

Of names of joint* holders on Register, 88, 92, 217. 

Order of application of funds in winding up, 600 et geq. 

PBIYATE BUSINESS: Gonrersidn of, into company, 457 et eeq. 

PElVAtB COMPANY; 

Advantages possessed by, 455. 

Oommencement of business, 167) 

Gomraission, right to pay, 456. 

Definition of, 454. 

Joint holders of shares in, 454. 

Method of forming, 456. 

Minimum number of members of, 5, 6, 455. 

Obligations from which a, is free, 174, 455. 

Public company, wishing to become, 394, 456. 

Restrictions to be inserted in Articles, 53, 454. 

Special rights of, 174, 45.5, 466. 

Statutory meeting, 16H, 366. 

PRIVATE EXAMINATION IN LIQUIDATION, 511, 579, 583 to .586. 
Answers in, evidence, 156, 5S5. 

Costs of, 584. 

Court may disallow any questions in, 584 (note 
Disclosure of what passes at, 684. 

Documents, production of, 583, 584. 

Failure to attend, 586. 

How conducted, 684, 585. 

May be ordered to be held in Court, 684 (note")y 586. 

Recalcitrant witness, 683. 

Who may bo examined, 111, 583. ^ 

PROCEEDINGS AGAINST A COMPANY IN LIQUIDATION, 544 to 648. 
Application to stay, after petition presented, 497, 542, 544, 545. 
Execution, seizure by sheiiff, 545, 518. t 

Foreign or colonial Courts, iiiles as to stay do not affect, 548. 

Landlords’ claims, 545, 547, 648, 

Stay of actions, executions, and distresses, 497, 522, 642, 544 to 548. 
Where judgment obtained and executions levied or threatened, 646. 

PROCEEDINGS AGAINST OFFICERS: 

By whom taken, 688. 

In Scotland and Ireland, 588. 

Contributories no locvs standi^ when, 688, 689. 

Damages, 692. 

Director, death of, liability of bis estate, 596. 

Disclosure, how far relief, 691. 

Estate liable on death of director, 596. 

Evidence at, 698, 599, 600. • 

Examples of offences, 690 to 594. 

Indemnity to liquidator, 688. 

Industrial and Building Societies, of, 6.97. 

Misfeasance, definition of, 589. 

Summons issued, procedure when, 598 to 600, 

Officers, persons deemed to be, 594, 695. 696. 

Repayment of moneys improperly received, for, 690, 596. 

Report by liquidator, 698, 699. 

Security for oosfs, 600. 

Set‘off, no power of, 698. 

Statute of Limitations, when applicable, 592, 507. 
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paOO^iaJIM'GS AT CHJKKEAL MBETINOS, 8S4, ei »w., 806 e( •*«.. «» 
to 676 (tee (ttfo Grnbhal Mbbtimos e/nd MBBTiNoa). 


PEOFITS I 

Aocumnlated, distribntion of, 394, 416 et 6eq, 

CapitaliBation of, 412, 416 to 418. 4 

Carried to reserve, 415, 416. 

CommisBion, payment of, out of, 159. 

Directors liable to account for secret, *132, 324 to 828. 

Disclosure of, by director must be to independent board, 109, 132, 
Distribution as fully paid shares, 416, 417, 418. , 

Dividends, payment out of, 401 to 410 {see also Dividends). 

How calculated, 408 to 410. * 

Payment out of, of preference shares, 31, 408, 409. 

, Promoters, 109, 110. 

Right to share in, gives same right to share in reserve fund, 415. 
Trust companies, of, 407, 408. 

PROMISSORY NOTES : ^ 

Name of company must be properly stated on, 15, 16. 

Power to make or discount, 225 (see also Bills of Exchange). 


PROMOTERS : 

Agents, how far, 106 et seq. 

Amount paid to, to be stated in prospectus. 111, 120, 128. 
Ascertained, how, 106, 106. 

Bankruptcy of. 111. 

Contracts by, disclosure of, 107 et «<»(/., 120, 130 to 132. 
Co-promoters not partners, nor is one agent for all. 111. 
Death of, 111, 161, 164. 

Dednition of, 105, 149 {vote ■*). 

Disclosure of interests, 106 to 111, 119, 120, 129 to 133. 
Examination of, in liquidation, 111. 

Fiduciary position of, 106 to 111. 

Gift from, 114, 298, 691, 596. 

Irregular payments to, 132, 133. 

Liability of, real, though not nominal, 106, 

For* false statements, 142 et seq. 

Issuing misleading prospectus, 108, 142 et seq. 
Misfeasance, 111, 588 et scq. 

To company, 106, 156 et seq. 

Paying underwriters, 111, 160 to 164. 

Payment of preliminary expenses by, 164 to 167. 

Profits of, 106 to 111. 

Expenses, deduction of. 111. 

Recovering money from delinquent, 588 et seq. 

Relation of, to companj'', 106 et seq. 

Summary of principles as to, 107, 108. 

Remuneration of, 111. 

Rights of company against, 106 et seq.j 156 to 158. 

Trustees, how far, 106, 107. 

See also Criminal Prosecutions, Misfeasance, and vendors. 


PROOF OF DEBTS, 663, 662 to 564. 


PROPERTY: 

Company in liquidation, of, 508, 526. 

When, includes uncalled oa]ntal, 223. 

Sale in winding up, 609, 533. 

PROSECUTION ; When, may be ordered, 612, 613. 
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PROSPECTUS: 

Calll, statement as to, 137, 189 {note ^). 

Contents of, 126 et seq. 

, Advertised, when, 133. 

Date of, 124, 176 (note^). 

Deiixiition of, 123. 

Directors, interest of, 128, 129, 132, 133. 

Entitled to indemnity, w^|ell, 152. 

Names of, 127. 

Sifi^ned by, before issue, 124. 

Disclosure, necessary by, of — 

, Commission, 169. 

Intorost of directors, 128, 129, 132, 133. 

Material contracts, 128, 130, 131, 132. 

Cohtracts exempted, 132. 

Preliminary expenses, amount of, 120, 128, 166, 167. 

Vendors and purchase price, 127, 129, 130. 

Underwriting, amount jtayablc for, 119, 128, 163. 

False stateraoiita in, 122, 142 et seq. 

Poiialtv for, 122, 

Filing of, 124, 126, 126, 169, 173. 

Foreign or colonial company, issued by a, 135 (vote*), 162. 

Form of application for shares, 137, 173. 

“Invitation to public,” what constitutes an, 124, 135. 

Issue of, 123, 136, 109. 

Liability for statements in or omissions from, 122, 134, 137 et neq., 149, 150. 
Meaning of “the” wliere more than one, is issued, 174. 

Minimum subscription, 127, 169, 173, 174. 

MiBrepresentatioii in Misrephksentation). 

Mistakes in, 147. 

Non-compliance with statutory requirements, eff(‘ct of, 134 to 137. 
Omissions from, 134, 135, 145. 

Printing, iiecessiny for, 125, 136. 

Private companies, 119, 125, 453 to 457. 

Public companies not issuing, 119. 

Published more than one year after business commenced, 132, 133. 
Reconstruction, offer of shares on, 124. 

Registration before incorporation, 126. • 

Statement in lion of ])ro8pecins, 119 to 122, 135 {note “) {see also 
Statement in Lieu of Prospecti’s). 

Vendors and sub-vendors, names of all, must be disclosed in, 127, 130. 

Amount each is to receive must be disclosed in, 127, 130. 

Voting, right of, stated in, 129. 

Waiver clause prohibited, 133, 163. 

PROVISIONAL LIQUIDATOR, 49G, 504 {see also Official Receiver). 

PROVISIONAL ORDKR; Companies incorporated by, may be wound up by 
Court, 467. 

PROXY; 

Adjourned meeting, may be used at, 301, 376, 377. 

Blank, 376. 

By company, 360, 375, 377. 

Foreign corporations that have no seal, 377. 

Joint holder, 376. 

Creditor’s, form of, under Rules of 1909, 632. 

Examination of instruments of, 377, 

Foreign, stamping of, 376. 

Instrument of, 375, 677. 

Stamp On, 375, 376. 

Invalid, should be rejected, 377- 
Chairraau’s decision as to, 377, 





PROXY— C(mt4^u€cl, 

Moneys of company may be employed in issuing, filled in, 37B.. 

Penalty for making or voting under unstamped, 370. 

Table A, provisions of, as to, 376, 677. 

When directors may apply company’s funds in printing Ac., forms. 

378, 386. r B » 

When must be lodged, 375, 377. 

Who may act as, 376. 

Winding up, meetings in, 501, 529. * 

See also VOTKs. 

9 

PUBLIC AUCTION : Sale by liquidator with consent of Court or of, com- 
mittee of inspection, 587. 

PUBLIC COMPANIES, 6, 450 (aee also Companir.s). 

PUBLIC EXAMINATION, 477, 579 to 582. 

Costs of, 580. 

Creditors and contributories may take part in, 580. 

Manner of conducting, 580, 581, 582. 

Notes of and answers at, are evidence, 155, 581, 582, GOO. 

Ordered, on Official Receiver’s report, .579. 

Person ordered to attend, absconding, warrant may bo issued, 580. 

Who may be examined, 111, 579, 581. 

PUBLIC OFFER OF SHARKS, 124, 135. 

PURCHASE 

Matters to bo attended to on, of property by company, 112 et set]. 

Of company’s own shares Tnay be sanctioned by Court, when, 426, 434, 
Stock Exoliange requires Article forbidding, 637. 

Protended, 101, 220, 400. 

Stamp duty on agreement for, 115 to 119. 

See also SiAivyp Dutiks and Fkk.s. 

PURCHASE CONSIDERATION: 

Apportioiimenl of, anioiig different descriptions of property, 118, 
Computation of value where the, is slock or a uuirketable security, 118. 
Duty, ad valorem on, 115 H seq. 

Recoverable, if aalo not completed, 118. 

Form of statement of, in preliminary agreement, 114. 

Must be stated in prospectus, 127, 129, 130. 

Nothing must be added to, to pay commission, 114, 

Payable to part owners, 114. 

Transfer of shares for shares, 117. 

See also Contract. 

QUALIFICATION OF DIRECTORS, 30, 49, 120, 298 to 303 (see also 
Directors). 

QUORUM: 

Acts done by loss than, 190, 191, 315, 354, 378. 

At general meeting, 354, 361, 378. 

Of directors, 205, 291, 311, 682. 

In winding up, 601, 502, 503, 529. ' 

At creditors' or contributories’ meeting, 501, 502, 503, 529. 
Committee of inspection, majority of, is, 519. 

Proxies, 378. 

Table A, provisions of, as to, 378, 075, 682. 

quotation (see Stock Exchange). 

H-B. 
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RATE EXCHANGE, 668. , " ; ’ " 

i&ATES :■ Priority of payment in winding np, 60S. 

HATIPIOATION OP CONTRACT, 112, 166. 

RECEIVER : 

Aocounts of, 266. ' 

Piling of, each half year, 266. 

Agent, as, 268, 264, 265. 

Appointment of, 256 to 266, 503, 515, 622, 623. 

Acts as disohai’ge of Company*B servants, 522, 623. 

. Does not put an end to directors' fees, 306. 

Effect of, 260, 261. 

Notice of, 265. 

Power in cases of jeopardy, 257, 263. 

Bankraptcy of, procedure in, 262. 

Borrowing by, 262, 264. 

Call by, 259. 

Ceasing to act, must 61e notice witli Registrar, 266. 

Complaint against, 259. 

Contracts by, 261, 263, 264. 

Contracts, cairying out existing, 261. 

Trade, appointment of, does not determine, 261. 

Costs of, 262, 264. 

Court, appointment by, 256 et aeq., 265, 206. 

Credit to, giving, 266. 

Debenture holders, appointed by, 266, 263 et $eq. 

Debts of, 265. 

.Directors appointed, entitled to remuneration in botVi capacities, 307. 
Expenses of, 261, 264, 265. 

Filing of notice of appointment, 265. 

Default in, penalty for, 265. 

Fitness of person proposed, 259. 

Foreign estates, of, 258. 

Indemnity, right to, 261, 263, 266. 

Interference witli possession of, appointed by the Court, 259. 

Lease of, 264, 265. 

Liability for disposing of assets without provision for preferred debts, 
266, 607. 

Liquidator, as, 259, 504. 

Manager, and, 256 el seq. 

Official Receiver as liquidator also appointed, 259, 604. 

Purchase property charged, may not, 266. 

Remuneration of, 201, 262, 263, 264. 

Security to be given by, appointed by the Court, 259, 266, 266. 

Title deeds, custody of, when given to, 266. 

When Court will appoint, 256, 257. 

Winding up, in, 504, 505, 516. 

See aUo Debentures, Enforcing Debentures, and Liquidator. 

RECONSTRUCTION BENEFITS TO DIRECTORS, 622. 

RECONSTRUCTION OF COMPANY, 620 et seq. {nee also Reorganib.vtion 
OF Existing Companies). 

By sale before winding up, 620. 

Distribution of shares in specie, 621. 

Payment of consideration must be to vendor company, 621. 
Commission, when lawful,' 625, 633. 

Compromise or arrangement with creditors in, 630, 681 et neq, (see 
also Compromise and Reorganisation op Existing Companies), 
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BBCaNSTEXJCTION OF COUPANY-^ontinued. 

Debitt, new company to pay, 028. 

Bissentient member, 622, 623, 624, 626, 680. 

DisBolution of old company, 634. 

Guarantors of debts not released, 629. 

Issue of partly paid shares in, 628, 624, 625. 

Liquidation for purpose of, effect of, 620. 

Liquidator's mistake in distributing purchase shares 629 
Preference shareholders, position of, 626, 627. 

Reorganisation without liquidation more usual now 442. 

Resolution for, 622. ’ 

Sale of undertaking for shares, 621 et seq. 

Contracts, stamping of, on, 629, 630. 

Scheme cannot vary rights of members, 626, 627. 

Shares offered to inemhors on, 124 « 

Underwriting on a, 625, 638. 

Voluntary winding up, only possible in, 626. 

Sanction of Court necessary if supervision order made, 626, 

When right of member to dissent cannot bo excluded, 623. 

RECONVERSION OP STOCK (see Conversion or Shares). 

RECOVERING MONEY from delinquent officers (sec DEi.iNquENT Opkicbus). 

RECTIFICATION OF MISTAKES in Articles, 48. 

RECTIFICATION OP REGISTER OP MEMBERS, 85, 87, 96 to 99. 

Delay in registering transfer, 98, 203, 204. 

Discovery of documents in action for, 97. 

Directors not parties to motion for, 97. 

Fraud or misrepresentation in prospectus for, 97, 137, 141, 571. 
Mistake}, name struck out by, 93. 

No contract ^to become member, 85, 87. 

When Court will order, 9.5 et seq. 

Who may apply for, 96, 97. 

Winding up, in, 99. 

Liquidator’s duty to procure, 571. 

Name can bo removed if no contract, 98. 

Name cannot bo removed for fraudulent misrepresentation, 97, 671. 
See also Register of Mem hers. 

RECTIFICATION OP REGISTER OF MORTGAGES, 282. 

REDEMPTION of debentures, 233 et »eq. 

By sinking fund, 234, 

“ REDUCED ’* : When to be used in name of company, 429, 430, 431. 

REDUCTION OF CAPITAL, 424 cf seq. 

Accumulated protits, distribution of, in, 424, 427. 

Addition of words “And Reduced,” 429, 430, 431. 

When dispensed with, 431. 

Affidavits in support of, 430, 432, 433. 

Articles as to, 49, 073. 

Cancellation of lost or pnid-iip capital, 424. 

Certiheate of Registrar as to, conclusive evidence, 427.^ 

Companies limited by guarantee, of, 27, 74, 7<4, 424, 434. 

Companies limited by shares, of, 27, 424 rt seq. 

Court has complete discretion as to, 425, 433. 

Having jurisdiction over, 429. 

H-3. 


48* 
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RKBUCTION OF CAPITAL— couiin«e<i. 

Creditors' objections to, 425, 420, 430, 482. 

Eights, saving of, as to, 432. 

Settling list of, 430. 

Effected, hovr, 424, 429 to 432. 

Examples of, sanctioned, 433, 434. 

Irregnlar, 433, 434. 

Minute giving particulars of, 427, 429, 432. 

To be embodied in all future copies of Memorandum, 427, 432. 
Necessary steps, 429 to 432. 

Notice? of proposed, to every creditor, 431. 

Order of Court approving, registration of, 432. 

Petition for, 429. 

Preference shares, how affected by, 427, 428. 

Publication of reasons for, 432. 

Purported, but not real, will not be sanctioned, 433. 

Eepayment to niombers, involving, 434. 

Rules as to, 429. 

* Sanction of Court required, 27, 424 et seq. 

Special resolution, iriust be by, 394, 424, 426, 429. 

Unlimited companies, sanction by Court not required for, 434. 
Variation of cJa8.s rights, 426, 428. 

REFUND of money on irregular issue of profereuce shares, 31. 

When minimum 8ubscri]>tion nob reached, 175. 

REGISTERED OFFICE: 

“ Carrying on busincsK,” meaning of, 17. 

Change of, 17. 

Company must have, 16. 

Must have name of company attixed outside, 15. 

Notice of situation of, 16, 76, 77, 654. 

Of any change of, 17, 77, 654. 

Registration of, 16, 17. ^ 

Penalty for non-registration, 17. 

Service of notices at, 16, 17. 

When company lias none, 17, 473, 487 (note 
Should be stated in j)ro8pectu8, 136. 

Situation of, must bo stated in Memorandum, 6, 16. 

REGISTER OF APPLICATIONS AND ALLOTMENTS, 182. 

REGISTER OF DEBENTURE HOLDERS, 101, 102. 

Inspection and copies of, 101, 102, 269. 

REGISTER OF DIRECTORS OR MANAGERS: 

Company to keep, 102, 295. 

Copy of, to be filed, 102. 

Penalty for default, 102. 

REGISTER OF MEMBERS: ‘ 

AH companies must keep, 91. 

Annual returns compiled from, 447. 

Closing the Register, 95. 

Colonial Registers {see Colonial Registers). 

Corporation, entry of, in, 85. 

Entries in, 91 to 94. 

Equitable rights not to 1)6 entered on, 92. 

Executors, 88, 215, 216, 217. 

Infant on, 89. 

Inspection to be allowed and copies supplied, 94, 95. 

Penalty for refusing inspection of, or to supply copies of, 95. 
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HEGISTER OF MEMBERS— cowimwed. 

Joint holders, rights as to^how shares entered, 88, 92. 

Liability of company for not entering name on, 94 96. 

Lien may not be entered on, 60, 92. * 

Meetings, in readiness at, 370. 

Mistake, if name entered by, company can amend 204’ 

Particulars contained in, 91, 92, 93. ’ 

Partners of firm, entry of, in, 85, 200* 

Penalty for not keeping, 92. 

Period when, may bo closed, 96. 

Person not member till his name entered in, when, 84, 85, 92f. 

Whose name entered upon, liable until new name entered, 87,* 99, 
PrimA facie evidence of facts contained therein, 92. 

Rectification of, 87, 92, 95 to 99, 570, 571. 

Damages against persons liable, 94. 

Removal of member’s name from, 85, 87, 95 to 99, 137, 141, 570, 571. 
Right to insfieot, ceases on commencement of winding up, 95, 578. 

Order of Court may be obtained in winding up, 95, 578.’ 

System of keeping, 94. 

Transfers, entry of, in, 210. 

By mistake, ameudmciit of, 204. 

Trust may not be entered on, 92, 204, 448. 

Sec also Rectification of Keoister of Members. 

REGISTER OF MORTGAGES: 

Chronological Index of mortgages and charges registered, to be kept by 
the Registrar, 276. 

Company to keep, 100, 271. 

Copies of, 101. 

Inspection, 101. 

In winding up, 101, 578. 

Particulars to be entered in, 100, 271. 

Penalty for default, 100, 283. 

Priority 'lof mortgages not affected by imperfection, 100. 

Trust deeds, entry of, 269. 

Notice of, 284. 

Registrai; to keep, 272 et seq.y 276. 

Certificate of registration, 278. 

Inspection of, 10, 276. 

Memorandam of satisfaction, entry of, 285. 

Mortgages not registcjrcd, void against creditors, 275 et seq. 
Particulars, defect in, 278, 279. 

Receiver or manager, entry of appointment of, 265. 

Entry of, ceasing to act, 266. 

Rectification of, 282, 

Time of registration, 280 et seq. 

Transfers of mortgages, 274. 

What must bo registered, 272 et seq. 

REGISTER OF TRANSFERS, 93. 

REGISTRAR OF COMPANIES: 

Certificate of, endorsement of, on mortgages and charges, 278. 

Conclusive evidence as to registration, 278. 

Penalties for default, 283. " 

Certificate of incorporation by, 8, 9, 35, 452. 

Consent to use of name of company in liquidation by new company, 14,*^ 15. 
Contracts to pay for shares otherwise than in cash to be filed with, 182, 
183, 194, 196, 197, 468. 

Inspection of documents kept by, 10. 

Order confirming alteration of objects clauses delivered to, 41. 

Register of Mortgages, to keep, 276 (^see also Register of Mortgages). 
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, BUfaiSTBAB OF COMPANIES-eon^iltt«d. 

‘ B^giilUution of order for redaction of capital bj, 427, 432. 

Bottuii to, of final meeting by liquidator, 537. 

Sumijiiary of capital &o. of company to be filed with, 446, 447, 

Trading pertificate, iatme of, 167. 

8e€ I’lLiNG, MobtoagIc, and Registration. 

• . EK«IST*irf6N : ' 

Allotments, of, 182. 

Alteratfbns in capital, of, 421, 427, 432. 

Altemtions in objects, 41. 

» Annual returns of capital and members, of, 446, 447. 

Artises of Association, of, 8, 42, 45. 

Banmng companies, of, 449. 

Chaise in Register of Directors or Managers, of, 77, 102, 447. 
Companies formed under Stannaries Acts, of, 8 {note *). 

Contract to issue fully paid shares, of, 182, 183, 194, 195, 197, 468. 
Effect of, 387, 388. 

Existing companies registered under Part VII., of, 450 to 458. 
Extigiordinary resolutions, of, 395. 

Memorandum, of, 7, 8, 35, 36. 

Mortgages and charges, of, 271 to 285. 

Name of company, 37. 

Order confirming alteration of objects clauses, 41. 

For the rectification of Register, 96. 

Prospectus, of, 124, 125, 126. 

Re-registration, 453. 

Special resolutions, of, 393. 

Statutory report, of, 170, 350. 

Transfers, of, 98, 203, 204, 211. 

Trust deed, of, 269. 

See aUo Dkhkntures, Filing, Mortgage, and Registrar ok Companies. 
RK-INSURANCE COMPANIES, 69. 

RE-ISSUE ; 

Debeutures, of, 245 to 247. 

Forfeited shares, of, 438. 

REJECTION OP PROOFS ; Creditor may appeal against, 563. 

RELEASE OP LIQUIDATOR, 517, 518, 632. 

Notice must be given to creditors, 518. 

Summary of receipts and payments, 518, 

RELIGION : Association for promoting, 77. 

RRMOVAL : 

Director, of, 288, 311, 367, 681. 

Liquidator, of, 515 to 517, 530 to 632, 539, 540. 

Member’s name from Register, of, 95 to 99, 570, 671 {and see Rectification 
OF Regi.strk). 

Name from Register of Companies, of, 448, 618, 619. 

REMUNERATION : 

Auditors, of {see Auditors). 

Directors, of, 303 to 308 {arid see Directors). 

Liquidator, of {see Liquidator). 

Manager or managing director, of, 308, 335, 409. 

Promoter, of. 111, 128. 

Trustees under trust deed, of, 267. 


'd 
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BINT ra WINDING DP, 646, 647, 648. 

* ♦ 

BENtoOIATION, LETTER OF, 181, 195. 

RE-ORGANISATION OF EXISTING COMPANIES: 

Comprotnifle and' arrangement, by; 442. 

Powers for the purpose of, 442. 

Reconstruction compared with, 441, 44^: 

Specimen scheme of arrangement, 443, 444, 445, 

See also Altbration of Capital. 

REPEAL OP FORMER COMPANIES ACTS: Effect of, 1, 2 

REPORT OF DIRECTORS 

At general meetings, 355, 356, 366. 

False statements in, 323. 

Rejection of, 366, 367. 

To members prior to statutory meeting, 170, 355, 356. 

REPORT OF INSPECTORS to examine affairs, 419. 

REPORT OF LIQUIDATOR {see Liquidator). 

REPORT OF OFFICIAL RECEIVER {see Official Receiver). 

REPRESENTATIVE SHAREHOLDERS : 

May split holding and demand that part ho entered with one name first 
and part the other, 92, 216. 

Names of, cannot be entered on Register with declaration, of trust, 88, 92, 
204, 448. 

Notice to, 88, 216, 363, 685, 686. 

On settling list of contributories, 570, 573. 

Position of, 1J2, 03, 214 to 217 

REPUTED OWNERSHIP: Bankruptcy Rules as to, 621. 

REQUISITION FOR GENERAL MEETING: 358 to 360. 

RESCISSION OF CONTRACT TO TAKE SHARKS, 137 el ,seq. 

RESERVE CAPITAL, 80, 190, 223, 394. 

HESKRVE fund, 414 to 416, 

Depreciation, to pay, 415. 

Distributed, how, 415, 416. 

Formation and utilisation of, 414, 415. 

May be applied to pay dividends or bonuses, 415, 416. 

Converted into capital or divided, 415. 

Payment of part of, as bonus, 410. 

Secret reserve fund, 416. 

Where, remains unexhausted must be treated as prohts, 611. 

RESERVE LIABILITY: 

Creation of, 37, 190, 394. 

Variation of provisions, 190. 

Not chargeable, 190, 223. 

resignation 

Director, of {see Directors). 

Liquidator, of {see Liquidator). 







RESOLUTIONS : 

DireotorA, of, 811 et seq. 

Geiieipbl Tneetings, at, 357 et seq. 

Irregularly convened, 862, 368, 364, 369. 

Special and extraordiiiary, 391 to 396. 

Winding up, in, 499 to 504, 529, 536, 537. 

RETURNS : • 

Allotments, of, 170, 182. 

Annual, contents of, 446 to 449. 

AsBociiftionB not for profit, of, 77 to 79. 

Companies limited by guarantee and unlimited companies, of> 76, 77, 80. 
* Bireotors or managers, of, 77, 102, 447. 

Final winding-up meefcing, of, 537. 

Shares issued for consideration other than cash, 182, 194. 

Stamp duty on, 654, 655. 

Winding up, in, 511, 512, 638. 

See also Liquidator. 

ROTATION OF DIRECTORS (see Dirkctors). 

ROYAL CHARTER: Companies incorporated by, wiiiding up of, 467. 
Societies incorporated by, cannot be wound up, 469. 

SALE: 

Executors, by, of business to company, 469. 

Liquidator, by, 894, 509, 633, 536, 537. 

Nominees of promoters, by, 129. 

Of property comprised in debentures, 240, 250, 253. 

Pretended, 161, 226, 460. 

Reconstruction, on (see Rkconstruc'TIon). 

Shares, in consideration of, 112, 117, 394, 533. 

No warranty that company will register, 208. 

Right of pre-emption to members, 209, 210. 

To company, 112 to 114, 457. 

See also Liquidator. 

SANCTION OF COURT: 

Alteration of Meraorandum, 20, 38 to 41. 

Compromise with creditors, 442, 443, 631. 

Reduction of capital, 24, 25, 27, 424 et seq. 

SCHEME OF RECONSTRUCTION (see Rkconktkuction of Company). 

SCIENCE : Association for promoting, 77 to 79. 

SCOTLAND : 

Liquidator’s proper stylo in, 505. 

Rectification of Register, application for, how made in, 96. 

Surrender of deferred shares for benefit of preferred held valid in, 436. 

SCRIP CERTIFICATE 

For shares, effect of issue of, 185, 186. 

Debentures, issued when, not paid up in full, 186. 

May create a charge requiring registration, 186. 

Requires an impressed twopenny stamp, 186. 

SCRUTINEERS on poll, 372. 

SEAL (see Common Seal). 
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SlCUBtARY : 

Agent for company, 837, 340. 

Annual Retarne, signing of, 447. 

Articles not contract with, 42. 

Oahn’ot convene meeting without sanction of board, 369 (note *). 
Criminal liability, 341. 

Duties of, 202, 203, 337 et 365. 

Examined in a winding up, 341, 679, 683. 

Forgery by, 184, 339, 340. 

Gifts or bribes, must not accept, 340. 

Liability, 337 ct seq. • 

For issue of prospectus, 337. 

For omitting word “Limited,” 337. 

Of company for acts of, 219, 337. 

C)f two companies, notice to one not notice to otlior, 337. 

Penalties for not making returns &c., 340, 341. 

Power to contract on belialf of company, 340. 

Representations made by, 337 to 339. 

Salary, arrears of, in winding np, 341. 

* Signature on documents, 340. 

Sec aUo Delinquent Officers. 

SECRET COMMISSIONS, 108, 132, 133. 324 to 328. 

Agents forbidden to take, 324 to 328. 

Articles, effect of, permitting participation in contracts, 325, 

Liability of directors and other officers who take, 114, 132, 133, 
324 to 328. 

Measure of damages, 111, 326. 

Prevention of Corruf»tion Act, 1906, 323, 328, 

Recovery of, by company, 326, 327. 

Statute of Limitations, application of, 328. 

SECRET PROFIT: 

Director, by, *129, 132, 133, 324 et 
Liquidator, by, 507. 

Promoter or officer, by, 106, 108, 111, 157, 158, 588 ct ^rf/. 

Secretary, by, 340. 

SECURED CREDITOKS IN WINDING UP; 

Bankruptcy Rules applj^ 519, 560, 560 et »cq. 

Course of proceeding by, 500. 

Definition of “security,” 561. 

Money i)aid into Court, 561, 

Redemption of security by liquidator, 501, 560, 562. 

Valuation of security by, 560, 561, 562. 

See also Creditors. 

SERVANTS : 

Discharge of, 522, 523. 

May coinmonce proceedings after winding-up order made, 622, 623. 
Wages of, priority of payment of, 605, 607. 

When employment continues, 523. 

See also Manager, Preferential Payments, and Secretary. 


SERVICE 

Of notices, 17. ^ / tx 

When no registered office, 17, 473, 48/ (note’). 
Foreign or colonial company, on behalf of, 461. 
Out of jurisdiction, 678. 

Petition, 487. 
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AKD MUTUAL OHUDIT: ’ 

,K;ef8iriiig d^bts. agmn^t calk, dI, 192, 195, t97« 

Fntdieo debt act m good, 196,' W7. 
in ^IfMtiig up: 

Amount at which policy valued cannot be, ngainet «debt owed to 
Assurance Company, 496, 657. 

Assignee of debt, right of, 658. 

Bankruptcy Buies apply, 666, 558. 

Calls between two insolvent companies, 559. 

In case of contributory, 198, 558. 

«• Unless contributory bankrupt, 659. 

• Damages for misfeasance, 560. 

What claims included, 656 to 560. 

Mutuality, must be, 557. 

SHARE CERTIFICATES: 

Absolute e«ridence of title, possibility of making, 186. 

Deposit of, 185, 211. 

Effect of, wrongly stating shares fully paid, 198. 

Being printed “ Bonus,” 199. 

Forged, 184. 

Forged Transfers Acts, 185. 

Forms of different appearance should bo used, 185. 

Lien, company must not cuter on, memorandum of, 60, 184. 

New, 185. 

New, delivery of, on transfer, 203. 

No stamp required, 185. 

Pledged wrongfully, 186. 

Primd facie evidence of title to shares, 184, 

Requirement of Stock Exchange as to, 183, 536, 538. 

Signature of, 184, 

Time for delivery, 183. 

Tnistee in bankruptcy entitled to clean, 215. 

When company estopped from denying title to shares, 1S4, 186, 198. 

See also Scrip Certificate. 

SHAREHOLDERS (sec Members on SiiABKHor.DERs). 

SHARES : 

Allotment of (see Allotment of Shares). 

Application for (see Application for Sharks). 

Bonus, 27, 198, 199, 423. 

Calls on (see Calls on Shares). 

Certificate of (sec Share Certificates). 

Certification of transfers of, 202, 218, 219. 

Classes of, statement in prospectus, 136. 

Commission , on issue of shares, 27, 111, 158 et seq., 423, 456. 

Amount of, to be stated in Articles and prospectus, 48, 128, 159, 163. 
Companies and corporations,, holding of, by, 85, 180. 

Company must not buy its own, 88, 386, 387, 390, 434. 

Compulsory sale, 51. 

Consolidation of («ee Consolidation op Shares). 

Contract to take, 34, 36, 84 et seq,, 137, 139, 172, 173, 177, 178, 196. 
Conversion of, into stock (sec Convkr.sion of Shares into Stock). 

Death of holder of partly paid, 217. 

Definition of, 171. 

Disclaimer, 438. 

Discount, cannot be issued at a, 27, 198, 433. 

Exchange of debentures for, 198, 243, 249. 

Founders’ shares for ordinary, 32, 433. 

Ordinary for preference shares, 81. 





S^itecmtiar* «r ^(itiEuiuaimtorS) pass to, 171. 

Forl0itare of (see Vmmmmm of SniUiBa). 

Fottndeta’ or deferred, 32, 88 (see oIm FoimoBaw’ BiiAaCfi) 

Gift of, by vendors, 428. 

Infant) retention by, 90. 

Issne of {see AtLOTMENT of Shares). 

Joint holders of, 88, 180, 217, 376. 

Lien on {see Lien). 

Members, offered first to existing, l81, 209, 21(3, 424. 

Modes of parting with, 199. ’ 

Numbers, to be distinguished b)-, 171, 183. 

Offer of, to public, 123, 124, 135. 

Partly paid, death of holder of, 217. 

Payment of the amount of, 8^ 188 to 199 {see aUo Payment of Amount 
OF Shares). 

Personal property, are, 171, 200, 241. 

Power of company to subscribe for, is not power to purchase, 386. 

To issue, with varying rights, 23, 24, 28. 

Preference {see Preference Shares). 

Premium, offer of, at a, 27, 423. 

Private company, of, 53. 

Reconversion of stock into shares {see Conversion of Shares). 

Ke* organisation of, 25, 26, 441 to 445. 

Repudiation of contract before notice of allotment, 178, 179, 

Rights attaching to, 23, 47. 

Modihcation of, 24, 25. 

Sale, for, 112, 117, 394, 633. 

Securities, as, 171, 172. 

Share warrants {see Shark Warrants). 

Subdivision of {see Subdivision of Sharks). 

Subscribed for, 7. 

Surrender of {see Surrender of Sharks). 

Things in action, arc, 172. 

Transfer of (i«e?e Transfer of Sharks). 

Transmission of (sec Transmission of Sharks). 

Underwritten {see Underwriting). 

Various classes of, 26 to 33. 

Vendors’ and fully paid shares, 193 et seq. 

See also Capital, Fully Paid Sharks, mid Partly Paid Sharks. 

SHARE WARRANTS: 

Advantages of, 186, 187. 

Annual returns, stated in, 446, 447. 

Articles, provisions of, as to, 49, 53, 186, 187. 

Director or manager, not a qualification for, 187. 

Dividends on, payment of, 186, 187. 

Issue of, 186 to 188. 

Lost or destroyed, 187. 

Penalty for issuing unstamped, 187 {note ^). 

Private companies, 49, 53, 188. 

Requisition, «right of holders of, to take part in, 359. 

Return of, 186. 

Stamp on, 187. 

Table A, provisions of, as to, 187, 671, 672. * 

Votes of bearers of, 187, 373. 

SHERIFF: Sale by, under an execution, 645. 

Seizure by^ for rent, before presentation of petition to wind up, 646, 548, 

SHIPPING COMPANY may not sail under foreign flag, 19. 
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SIO^Al'^IEIEiS (see Subscbibebjs to Memobandum). 


SINKING FUND for redemption of debantnres, 247, 268. 

SOCIETIES may be wound up, what, 466 to 470. 

SOLICITOR: 

Articles, naming in does not aonstitute contract, 42, 341. 

Preparing, 48. 

Authority of, to act for company ends at dissolution, 344. 

Costs lof, 165, 166, 341 et neq., 522, 552. 

• Liability to pay, 329, 334. 

Winding-up order does not affect lien for, 342. 

Dissolution,^ purporting to act for company, after, 617, 

Duties and* position of, 341 et aeq. 

Lien by, 342, 343, 344. 

Money advanced by, payment of, 166. 

Officer of company, not an, 344, 595. 

Promoter, when, deemed to be, 344. 

Should have a bargain with, to pay if company does not, 165, 342. 
Prospectus, should be named in, 136. 

Should enter into contract with company after registration, 342. 
Statutory declaration by, 8, 36, 341. 

Winding up, in, 342, 343, 344, 609. 

Resolution to be signed by, 526. 

Taxation of bill, in, 522, 552. 

SPECIAL RESOLUTION, 391 to 394. 

Amendment at first meeting, 368, 369, 392. 

Chairman’s declaration as to, conclusive, when, 373, 391, 480. 

Conditional notice of confirmatory meeting, 392. 

Copies of, to be supplied to members, 393. 

Definition of, 391. 

Filing of, 393. ^ 

Interval between passing and confirmation, 391, 392. 

Kinds of business for which, required by Statute, 393, 394, 456. 

Majority required for passing, 391, 393. 

Nature of business to be effected by, 393, 394, 456, 625. * 

No amendment to, at confirmatory meeting, 369, 392. 

Notice, 391, 392. 

Penalties for not filing and not supplying, 393. 

Poll at meeting for purpose of passing, 372, 391. 

Printed and registered, must be, 393. 

Stamp on, 393. 

Winding up, in, 524, 525, 626. 

SPECIALTY DEBTS: 

Amounts payable in accordance with Memorandum and Articles, 6, 43, 
182, 190, 410. 

Repayment of capital on reduction, 434. 

SPECIFIC PERFORMANCE, of agreemont to loan, 241. 

Contract to appoint director, 293. 

STAMP DUTIES AND FEES, 115 to 319, 649 to 663. 

Agreeraoiits, on, 115 to 119, 600. 

By executor, to accept liability on shares, 216. 

Articles, on, 45, 650. 

Certification of transfers, on, 201 (note **), 202 (note ®), 666 et seq. 
Contract notes, on, 661, 662. 

Contracts, on, 36, 115 to 119, 183, 194, 195. 

Conveyance or transfer on sale, on, 116 117, 665 et seq. 
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BTj^MP duties and EEES — continued. 

Wesson regietration of new company with capital, 649 to 653 
Without capital, 653, 654. 

Inot^ease of capital, 421. 

Letter of allotment, 181. 

Liquidator, paid by, 195. 

Loan Sapital, 660. 

Memorandum, 36, 651, 652. 

Nomination form, 195. 

Partly paid shares with calls payable at fixed dates, 655 (uote? ^ 

Proxies, 375, 376. ^ 

lloissued debentures, 247. 

Repayment to persons paying, 166. 

Return of final winding up meeting, 537. 

Share certificate, 185, 661. 

Share warrant, 187. 

Solicitor, paid by, 166. 

Special resolution, 393. 

Statutory declaration, on, 30. 

Tim© for stamping, 662. 

Transfers, 201, 202, 655 to 657. 

Ry executor to legatee, 216. 

Bj’’ way of gift, 201 (note *'), 210 
Share in Colonial Register, 100, 656. 

Trust deed, on, 267, 268, 660. 

Underwriting contract, 164. 

Various dociiruonts, on, 655 to 662. 

ST.-\.MPS : 

Adhesive or impressed, 663, 

Document not properly stamped cannot be received in evidence, 040, 
Penalty on putting in, 649. 

Duty of officers as to, 202. 

How duty computed on value of freeholds Ac., 117 et seq. 

Spoiled, may 4)e remitted or mitigated, 663. 

Transfers, 663. 

Time for stamping, 662. 

STANNARIES (see Companies in the Stannaries). 

STATEMENT IN LIEU OF PROSPECTUS, 119 to 122, 4 j3, 4o 5, 456, 457 
Allotment, must be filed before, 173. 

Borrowing, must bo tiled before, 121. 

Commission, amount paid for, disclosed in, 119, 159. 

False statement in, 122. 

Filing of, 119, 121, 169. 

Minimum sub.scription must b© named, 174. 

Object of, 121. 

Particulars contained in, 119, 120, 132 (note®). 

Private compuny, 119, 121, 453, 455, 456, 457. 

Who must sign, 119. 

STATEMENT IN THE FORM OF BALANCE SHEET: 

Filing of, 396 to 399. 

Private companies exempt, 397, 398 (and note ^), 455. 

STATEMENT OF AFFAIRS IN WINDING UP: 

By whom made, 498. 

Contents, 499. 

Creditors and contributories, sent to, 499. 

Inspection of, 499. ^ 

Penalty for default, 498. 



OP NOMINAli CAPITAL! 

; aAA fe«a on, 7, 86, 660. 

.; of ei^ita], on, 481, 488, 660. 

lionioiandant ot Anadoiation, aeoonipiuiiea, 7, 36. 

lltATUOSi OF FRAUDS, 241, 248, 817. 

STATU'^ OP LIMITATIONS: , 

' i^pplieB to olaims against directors, l5l, SZ2, 592. 

To claims for unpaid dividends, 410. 

Aadil^rs have benefit of, 353. 

Claitn to money payable under Articles barred after twenty yenrs, 48. 
Misfeasance, bar to proceedings for, 597. 

When, ceases to run in case of liquidation* 522, 562. 

STATUTORY DECLARATION : 

Identity of shareholder, 218. 

In relation to commencement of business, 170. 

Registration of company, on, 8, 36. 

Stamp on form, 36. 

Subscribers to Memorandum by, 8 (no<r*). 

STATUTORY GENERAL MEETING: 

Annual returns, 447, 448. 

Companies limited by guarantee need not hold, 355. 

Companies limited by shares, of, 168, 170, 354 to 357. 

Adjournment of, 357. 

Business at, 113, 356, 357. 

* .. Contracts may be varied at, 113, 114, 121, 356. 

List of members produced at, 170, 356. 

Not holding meeting, effect of, 356. 

Notice of, 356. 

Private companies, 168, 365. 

Statutory report to be sent before, 170, 355. 

When to be held, 168, 355. 

. Irregular allgtments voidable, when, 176. 

Unlimited companies need not hold, 366. 

See aUo Statutory Report. 

STATUTORY REPORT 

Certified by auditors, 356. 

Piling of, 170, 356. 

Default in filing, 356. 

Particulars contained in, 170, 366, 356. 

Private companies, how affected, 170 (nofc *), 356 (wo/c •*), 356. 

To be sent to members before statutory meeting, 170, 356. 

STOCK: 

Company cannot make an original issue of, 489. 

Conversion of shares into, 87, 420, 439 et aecj. 

Debenture, 237, 238. 

Definition, 439. 

Reconversion of, into shares, 37, 420, 439. 

’ Sale for, 118. 

STOCK EXCHANGE (LONDON): 

Certification of transfers, 218, 210. ^ 

Commissions authorized, 646 et netj. 

Custom of, as to payment on sale of shares, 202. 

As to dividends on a purchase of shares, 201. 

As to sale or transfer of sliares of joint stqck bank^ 71. 

Leave to deal, 635, 636. 
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STOClt B2tCHA»GB {I-ONDejf>-«m««ued. 

Official qidotationa— 

Artiolci of Aaeociaiion, 40, 687. 688. 680. 

Bonds, 089. • i , 

Bonds quoted abroad, 646. 

Colonial and foreign companies, 644. 

Conditions precedent, 637 et seq. 

Debentures and debenture stock, 6^0, 641, 642. 

Directors’ qualification, 298, fe37. 

Farther issiieB, 642, 643. 

Loans, 646. 

New companies, 689. 

Old compauief, 643, 644. 

Reconstructed companies, 644, 645. 

Scrip, 642. 

Share and stock certificates, 183, 639. 

Shares, 639, 640. 

Trust deeds, 638, 639. 

Vendors’ shares, 643. 

Quotation on, 198, 635 et seq. 

Kequirements as to Articles, 637, 638. 

Restrictions required by, 49, 414, 635 et seq. 

Scale of commissions, 64H et seq. 

STOP NOTICE in lieu of Distringas^ 214 

SUBDIVISION OF SHARES, 440. 

Articles as to, 49, 673. 

Company limited by guarantee has no power of, 441 
How to be effected, 37, 394, 415, 440 
Legacy, effect on, 440 

Penalty for not stating capital correctly m Memorandum after, 440. 
Special Resolution, l»y, 394. 

Step in reorgjiiiisation of existing company, 444. 

SUBSCRIBERS TO MEMORANDUM: 

Cannot c^tain rescisBion of agreement to take shares, 31, 81. 
Directors, first, appointed by, 292, 295. 

How to sign, 33 to 35. 

Liability of, to pay calls, 189. 

May pay otlierwiae than in cash for sliares subscribed, 85 
Members, are, 34, 84. 

Particulars as to, to be given, 33, 34, 35. 

Payment of shares of, 302. 

Shares taken, must state iiumbcr of, 7, 34. 

SUBSTITUTION of property charged by debentures, 270, 271. 

SUBSTRATUM GONE; Ground for winding up, 474. 

SUMMARY, ANNUAL (see Annual Ret dens). 

SUMMARY OF STATEMENT OF AFFAIRS, 513. 

SUPER-TAX, 417, 418. 

SUPERVISION ORDER (see Winding Up Under Supervision). 


SURPLUS ASSETS : Distribution of, on winding up, 510, 632, 608 to 612. 
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SU&EStDEA AND FOBFEITUBE OF SHi^ES : 

Aiotihu for rescisBion pending, when, 138, 141, 437* 

Betam, amount of shares forfeited stated in, 446; 

1 , Annplmont of, 437, 572. 

A^irtidleB must authorise, 434, 669. 

Baying out shareholders, 485. 

Invalid, examples of, 435, 436. 

Effect of invalid forfeiture, 436, 437, 572. 

Nonpayment of calls, 434. * 

Notice of forfeiture, failure to give, 436. 

Power of, 420, 434 to 439. 

Rflief* may be claimed after, 138, 437. 

Restrictions upon, 435, 436. 

Shares forfeited more than a year before winding up, 572. 
Winding up, powder of forfeiture after, 438. 

TABLE A 

Adoption of, 44, 51, 52. 

Alteration by Board of I’rade, 51. 

Applies to companies registered without special Articles, 36, 44. 
May be partially adopted, 44. 

Text of — 

Accounts, 684. 

Alterations of capital, 672, 673. 

Audit, 685. 

Business, 604. 

Directors, 677 to 682. 

Disqaalification of, 680. 

Powers and duties of, 678, 679 
Proceedings of, 6H1, 682. 

Rotation of, 680, 681. 

Dividends and reserve, 083. 

General meetings, 073, 674. 

Proceedings at, 674, 675, 676. 

Notices, 685, 686 
Preliminary, 664. 

Seal, 679, 

Shares, 664, 665, 606. 

Calls on, 666, 667. 

Conversion of, into stock, 670, 671. 

Forfeiture of, 669, 670. 

Lien on, 666- 

Share warrants, 671, 672. 

Transfer an<l transmission, 667, 668, 669. 

Votes of members, 676, 677. 

TAXES : Priority of payment of, in winding up, 605. 

TRADER : Irregular sale or transfer by insolvent, 460. 

TRADE UNION 

Cannot be registered under Act of 1908, 5 (note “*), 83. 
Definition of, 5 (note *). 

TRAMWAY COMPANY may be wound up by Court, 467 

TRANSFER OP DEBENTURES ; 248, 249. 

Equities on, 248. 

Forged, by one of several joint holders, 248. 

Form of, 248. 

“ Free from equities,” 248. 

New debentures to be ready, when, 240. 
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TEANSI'HIK OF MBINTUEBS— 

Fayftble to bea>rar, 248. 

Set-off Against transferor, 248. 
Stamp duties on, 656, 667. 

Writing, by an- instrument in, 248. 


THA.NSFBR OF SHAKES, 199 et seq. 

Aoceptanoe of, 87. ^ 

Articles, provisions of as to, 200, 204, 205, 206. 

Bankrupt, of or to, 172, 206, 214. 

Blank, 210, 211. 

By executors &c., 216. 

Gall after, 192. 

Certiticate of shares, new, 182, 201, 202. 

OertificatioTi of, 202, 2J8 219 (see also Certification of Transfehs), 
Cessation of Tncmbersliip, on, 87. 

Colonial companies, of, 212. 

Colourable or fraudulent, 204, 206, 571, 572. 

Company, to, 88, 209. 

Compulsory, 200 (note ^). 

Deed, by, 200, 211. 

Directors, discretion as to, 203 el saj. 

Effect of, 201. 

Execution of, 200, 201. 

Executor, by, 216. 

To, 205. 

Firm, to, in firm name, 200. 

Foreign companies, of, 212. 

Forged transfers, 203 (note *’), 212, 213 
Form of, 200, 201. 

Fraud on, 204, 212. 

Gift, by way of, 201 (note % 210. 

Infant, to, 89, 90, 203, 209. 

Instruments of transfer, 210. 

Legatee, to, 217. 

Lien, on which company has a, 206. 

Limited partnership, in, 46, 199. 

Manner ^ making, 200, 201. 

Mistake, passed by, 204. 

Mortgagee, by, 87, 211. 

Notice to transferor of, 203 

Numbers of the shares, 2(K) (?u>/e'*), 201. 

Partioulars stated in instrument of transfer, 201. 


PauY)er, to, 206. 

Persons become members on accepting, 87. 
Power of attorney, under, 203. 

Pre-emption right given to members, 209, 210. 
Preparation of, 201, 202. 

Private companies, in, 53, 209, 454. 


Procedure on, 201. _ ^ 

Keotification of Register upon, 98, 203, 204, 206, o71, o7-. 
Registration of, 98, 203. 

Mistake, by, 204. 

Right of directors to reject, 203 to 20J. 

Right of shareholder, 204, 200, 207. / 

Sale of shares, effect of, 208. 

Secretary, duty of, as to, 202, 203. 

Setting aside, 207. 

stamp duties OT, 117, 201, 202, 210, 216, 217, 656 to 667. 
Payable by purchaser, 202. ^ 

Penalty for nonpayment, 202. 


H Be 
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TRANStER OF 

Stamped, affect of, not being properly, 202 (note "). 

^ Stannaries, in, 206. 

^ Stock Exchange, oustoin of, 201, 202. 

' Stopping of, 214. 

Table A, prorisions of, as to, 200, 667 to 6§0. 

Title of registered holder valid against true owner, when, 210 to 213. 
To increase voting power, 374. 

Trustee for the Company, to, 209. 

Winding up, in, 99, 520. 

Witnt)88 to attest, 200. 


TRANSMISSION OF SHARES: 

Bankruptcy, death, or lunacy of shareholder, effect of, 214 to 218. 

Death of joint holder, on, 217. 

Foreign executors, company recognising title of, 217 (vote ‘^). 

How proved to company, 217. 

Payment of dividends to representatives, 216, 217, 411, 412.. 
Representatives cannot have names inserted on Register in England or 
^ , Ireland as trustees, 217. 

^ Can transfer, 215, 216. 

Notices to, 88, 216, 363, 685. 

Rights and liabilities of former holder on, 87, 216. 


TRUST : 

No notice of, to bo entered in Register, 92, 204, 217. 

But company may give effect to equitable rights of which it has 
notice, 92, 93. 


TRUST DEED FOR SECURING DEBENTURES : 

Advantages of, 26G et seq. 

Bill of sale, not, 227. 

Compensation money, 269. 

Conveying property charged, effect of, 268. 

Copies of, 102, 269, 280. 

Disputed questions, 269. 

Inspection of, 279. 

Meetings to vary terms of security or sanction alterations, '270, 271. 
New issue of debentures, securing, 268. 

Registration of, 101, 269, 271 ct beq. 

Remuneration of trustees of, 267. 

Sinking fund, 268. 

Stamp duty on, 267, 268, 660. 

Substitution of property charged, 268. 

Where, has not been registered, 277. 

TRUSTEE ; 

Act of 1888, Section 8, bar to proceedings for misfeasance, 597. 
Contract with, for company, 112 et seq,^ 197. 

Costs of, in debenture holder’s action, 253. 

How far director is, 286 k seq., 318, 319, 321. 

Promoter is, 106 et seq. 

In bankruptcy must prove appointment, when, 215, 217. 

Registered as shareholder, company can enforce rights against, 93. 
Roq^uneration of, of trust deed for securing debentures, 267. 

Sale by, under provisions of trust deed, 250. 

, Trustee Savings B^^nks, Court has jurisdiction to wind up, 466. 

ULTRA VIRES, 379 to 390. 

Acts done, are void, 379, 380. 

Articles cannot vary but may explain Memorandum, 382, 868. 
Borrowing, effect of, 387 to 889. 
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ULTBA ymm^continua, , > ; 

Claimi arifiing out of transactions not provable in liquidation. 653 
Company may recover moneys paid, 880. * 

Direotors liable for acts, 17, 381, 387, *390. V 

Distinction between illegal acts and acts done without power 879 - ’ 

Effect of general words, ,48, 383. ’ 

InjunBtion to restrain act. 390. 

Instances of acts which have been h4d not to be, 384, 386 386 
Which have been held to be, 386 et seq. 

Matters incidental to powers are not, 383. 

No majority of shareholders can ratify act beyond powers, 381.* 
Recovering moneys from directors and officers in respect of acts, 688, 691, 

UNCALLED CAPITAL: 

Charging, 223, 229, 259. 

See also Calls on Shares. 

UNDERWRITING, 158 to 164. 

Amount of commission must bo stated in prospectus, 119, 128, 163, 164, 167, 
Associations of underwriters, 64. 

Commissions payable upon issue of shares, 158 to 164, 423. ’ 

. Articles, if authorised by, 48, 159. 

May be altered to authorise, 159. 

Common form of, 161. 

Company should iinpiire as to substantiality of underwriter, 164. 
Contracts for shares must be disclosed in prospectus, 128, 163, 164. 
Death of promoter, 164. 

Death of underwriter, 163. 

Minimum subscription being nndorwritten, effect of, 100, 176, 176. 

If Articles provide for specified rate, this not satisfied by lump sum, 
159 (note'^). 

Letter, effect of, 86, 162. 

Option to subscribe for further shares, 161. 

Particulars ci^ mortgage filed, amount of, stated in, 278. 

Payment of commissions for, by promoters and vendors, Ml. 

Pretended sale to cover payment of coiiimission, 161. 

Private companies, of, 456. 

Reconstruction, in case of, 625. 

Stamp on, 164. 

Sub-underwriting, 103, 164. 

Waiver danse in pnispectns as to, void, 133, 163. 

When contract binding, 102, J63. 

UNDISTRIBUTED ASSETS after dissolution of company, 615, 617. 

UNDUE OR FRAUDULENT PREFERENCE, 504 to 509. 

Bankruptcy Rule applies, to what extent, 504 ef sfq. 

Deed of Arrangement Act, 1887, companies not affeefod by, 50b. 
Meaning of, 564, 605, 500. 

Tests of, 642, 664, 565. 

UNIFYING STOCK, 26. 

UNLAWFUL ASSOCIATIONS (see Ii.leoai, Vartnbrshifs). 

UNLIMITED COMPANIES: 

Annual meeting, 350. 

Articles of Association of, 7, 43, 

Must state capital or number of members, 79, 80. 

Capital of, variation or return of, 80, 434. 

Ceasing to be member of, 88. 





V < * 

T^KLUdji^O OOUFJll^IBS— conttW. 

Cov^rifloi) of, wit^ limited aod private partnersbipe, 79. 

Deoluration ander Beotion 87, mutt die, 167, 168. 

Liability of membere of, 79, 186. 

Libtited,** omission of, from name, 7, 11.^ 

ICay acquire limited liability, 6, 80. 

Hemoraadum of Association, contents of, 7, 79. 

Alteration of, 80. <> 

Powers of, 80. 

, Private, 466. 

Publio companies are, if without share capital, 167, 168. 

Aedaotion of capital by, 434. 

Betums by, 80. 

Winding up, 80. 

UNLIMITED LI ABILITY 

As to bank notes, 20 (note '), 71. 

Of members, 449. 

Partners may continue with, when, 459. 

UNLIMITED LIABILITY OF DIRECTORS, 323, 324, 394, 459. 

UNREGISTERED COMPANIES- Winding up of, by the Court, 463 (note'), 
469, 470, 678. 

VENDORS : 

Agreements with, 112 to 116 (see also Pufliminary Agreements and 
Contract). 

Covenant not to compete, 323 
Definition, 130. 

Disclosure of, in prospectus, 127, 129, 130. 

Gift of fully paid shares by, 114, 324 ft se(j , 423, 591. 

Guaranteeing dividend, 413. 

luterost on capital, eg. during constniction of worfvs, 413 
Lien for unpaid purchase money constitutes security, 561. 

Promoters, 106, 110. 

Roscinding contract if company not incorporated, 113, ]6S.«, 

Rights of company against, 166 to 158. 

Signing Memorandum, 34. 

Winding up, unpaid vendor cannot petition for, until title accepted, 483. 
VOLUNTARY LIQUIDATION (see Winding Up Voluntarily). 

VOTES : 

Articles, usually prescribed by, 370. 

Canvassing for, 5(J1, 529, 530. 

Chairman, casting vote of, 313, 370. 

Declaration of, when conclusive, 372, 373. 

Poll, decides how to bo taken, 371, 372. 

Company, by person representing, 360, 375. 

Debenture holders, of, 271, 374. 

. Demand of poll, 371, 372 (see also Poll). 

General meetings, at, 360, 361, 370 to 375. 

Holders of preference shares, of, 30, 31, 129, 373, 374. 

Interest, may be given in shareholder’s, 374. 

Jrregular allotments by directors to gain, 177. 
joint holders, of, 88, 92, 376. 

Meetings of creditors and contributories, 600, 601, 529. 

Member may vote in his own interest, 374. 

Members have equal right of voting, 370, 373. 

Mortgaged shares, in respect of, 870, 374. 
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VOTfiS — cpntiM/tied. 

Number for each member, 370. 

Personally or by proxy, 372, 376, 391. ‘ 

Poll, on a, 871 et seq. (see also Poll). 

Proportion required for extraordinary resolution, 391, 393. 

Special resolution, 3^1, 393. 

Shares, of holders of classea of, 129, 373. 

Share Warrants, of holders of, 187, 373. 

Show of hands, by, 370. * 

Table A, provisions of, as to, 370, 371, 372, 873, 376, 676, 677. 

Voluntary windinf? up, votes at meetinj? of creditors, 629. 

Voting power, transfer to increase, 206, 374. 

See also Proxy. 

WAIVER, ]io, of obligation to diecloso in prospectus, 133. 

WARRAN'J’ for arrest of any person ordered to attend examination, 680, 588, 
613. 

WARRANTS (see Share Warrants). 

WATER COMPANIES, 453. 

WINDING UP: 

Accounts of liipiidator, 512 to 514. 

After dissolution, 480, 61*1. 

Agents, how affected, 522, 523. 

Application of funds in, 600 ct seq. 

Priority of jiaymeuts, 604 et seq. 

Ri'inuueration of li(|uidator, 601, 603. 

Articles as to, 51. 

Operation of, after winding np order, 521, 

Assets, collecting, 586 et .^cq. 

Assnrance coniiianies, of, 468, 482, 493. 

Raiikiijg coirijianies, 451. 

Bankruptcy Rules applicable, what, 549, 550. 

Calls, 510, 521, 532, 574 to 578 (^ce also Calls on Sharks). 

Conipaipe^ dis-solved, 469. 

Company witliout share capital, 46.j, 

Conduct of liquidation, 544 et st^q. 

Cost Ijook inining companies, 468. 

Courts having jurisdiction, 464, 165. 

Creditors, 472, *483, 549 el seq. (see also Creditors). 

Secured, 560, 561, 662. 

Criminal prosecutions, 612, 613. 

Debenture holder may petition for, 484. 

Debts, having priority in law, in, 337, 341, 604 to C07. 

Delinquent officers, proceedings against, 588 et seq. 

Directors and other officers, examination of, 5 <9, 68*3 (see also Public 
Examination and Private Examination). 

Dissolution, 480, 013, 614. 

Dividends in, 609 ct seq. 

Execution, 545, 546, 648. 

When void, 5-16. 

Foreign and Colonial Courts, actions in, 548. , 

Fraud, allegations of, 481, 579. 

Fraudulent preference, 564 (see also Undue or Fraudulent Preference). 
Friendly Societies, 465, 466. 

Illegal associations, 83, 469. ^ 

Inspeotiou of books and papers of company, o78, o79. 

Just and equitable grounds, 470 et seq. 

Kinds of, 464. 


rightB in, w to t^ni aooraedy 646, 646, 647, 64$. 

JiSmlli^d patfcneralupB, 46$. 

Litt pf oontribatories, settling, 569 et tteq. 

Order, making of, 498. 

Hade without jurisdiction, 470. 

Partnerships, 466, 467, 466. < 

PoliOy holder, may petition fo^, of Life Assurance Company, 498, 404. 
Prelerence shares have preference to return of capital in, when, 29, 80. 
Proceedings against company, 544 ei seq. 

Proof of debts, 562 to 664. 

Recovery of property Ac., of company in, 686, 687. 

Register, companies struck off, 470, 618, 619. 

Rent, in, 545, 546, 547, 548. 

Repfiyment'of capital in, if paid in advance of calls, 192, 193, 610. 
Rights of shareholders in, defined, 51. 

Sale by sheriff, 545, 548. 

Set-off, 656 et i^eq. (see also Set-Off and Mutual Credit). 

Stay of proceedings against company, 497, 542, 644 to 548, 677 (note “), 
684. 

Surplus assets in, application of, 608 et 
Meaning of term, 610. 

Taxes, payment of, 605. 

Transfer of shares in, 99, 520, 526, 542. 

Trustee Savings Hanks, 466. 

Undue or fraudulent preference, .564 ei seq. 

Unregistered companies, 470. 

See also Reconstruction. 

WINDING UP COMPULSOIlILy : 463 et i>fq. 

Adoption of proceedings in, when company is already in voluntary 
liquidation, 479 to 482. 

Appeal from order, 497, 498 {sec also Appeal in VVindino Up). 
Assurance cotupanies, 482, 493 et hcq. 

Calls, 610, 532, 574 to 578 (hee uho Calls). * 

Committee of inspection, 618 (see aho Committee op Inspection) 
Companies and associations not formed under the Act of 1908, 466, 
467, 468. , 

Contributories (see Contributories). 

Rectifying Register (see RErriFiCAiioN of Rfoistfr). 

Settling list of, 669 to 674 (see also List). 

Court has regard to wishes of majority of creditors, when, 478, 640. 
Coxu'ts having jurisdiction, 464, 465. 

Creditors (see Creditors, Debts, and Winding Up). 

Date of oommenoemeiit, 496, 620 (note*). 

Effect of, 619 to 523. 

Foreign and colonial corporations, 467. 

Grounds for, 449, 47U et seq.^ 476 to 479. 

Improper motives, petition for, presented from, 486. 

Initiation of, 464, 496, .520 ^ (note ■*). 

Insolvency, tests of, 472. 

Jurisdiction of winding up associations not formed under the Companies 
Consolidation Act, 466 to 470. 

Liquidator (see Liquidator). 

Meetings of creditors and contributories, 499 et seq., 502 et seq. (see alto 
First Meeting of Creditors and Contributories and Meetings). 
Members, less than minimum number of, 449. 

Past, how affected, 449. 

Order, how obtained, 486 et eeq. 

Petition for, 464, 478, 479, 482 et seq., 486 et seq. (see also Petition FOK 
Winding Up). 

Private examination, 611, 683 et seq. 
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F^oo^dingw )st» 498 eft seq.^ qU, 

CompaAiy, agamst, 544 et tteq, 

Dii^eotm and officers, against, 611* 588 et teg, (see also MiSTiBASAffoK 
SnUBfONH). 

Procured, how, 464. 

Pnblffi exattiination, 477, 679 et seq, 

Reotidcation of Register in, 620. ^ 

Report of Official Receiver, 499. 

Security for costs, when required from petitioner for, 486, 488. 

Special cases in, 476 

Stannaries, in the, 464, 465 

Transfer from one Court to .nnother, 466. 

Transfers of shares in, 620 
Unregistered company, 463, 469, 470, 578. 

Voluntary winding up, Coujpulsory order where, 479 to 482, 

Irregularity pioved, 4-80 

Where fraudulent dealings proved, 481. 

When company may be wound up compulsorily, 470 et aeq. 

Grounds for objections, 476 rt aeq. 

See aho RECONsrarc tion 

WINDING UP UNDER SUPERVISION, 539 et acq. 

Compromises with creditors, 542. 

Compulsory ord('r superseding <»r(ler for, 543. 

Costs have precedence over other claims, 541. 

Date of commencoment, 541, 543. 

Disposal of books of company, 542. 

Effect of order, 541, 542. 

Order not granted, when, 510. 

Petition by creditors and contributories, 539 ei srr/. 

Purposes for which Order a.skod, 639, 540. 

Sanction of (/Oiirt takes place of extraordinary resolution, 642. 

Stay of procjeedings c^c., 542, 544 et seq. 

See n ho Liqi^ipator, Misfkasanck, Rkconstkijction, and Winding, Up. 

WINDING ,UP VOLUNTARILY, 524 et seq 

Appointment, duties, and powers of liquidator, 527 to 538 (see also 
Liquidator). 

Associations not formed under the Act, not applicable to, 470. 

Calls, 532, 533 {and sec Cauls). 

Contributories, 536, 569 to 574 (and see Contributoriks and List). 
Costs in, 603, 604. 

Creditors (see Creditors and Debts). 

If prejudiced, mav apply for compulsory winding up, 479 to 482. 
Meetings, rules applicable, 504, 52S to 631, 536. 

Date of commencement, 525. 

Effects of, 526, 527. 

Bailing of resolution, 626. 

Final winding-up meeting, 537, 538. 

Forfeiture of shares, 438. 

Grounds for, 524. 

How effected, 464, 524, 625. 

[rregularities in resolutions will avoid, 480, 52 d, 535, 640. 

Liquidator (see Liquidator). 

Meetings daring, 636, 537. 

Annual, 535, 536. 

Creditors of, 528 to 631. ^ 

Matters requiring sanction of, 533, 536. 

Private examination in, 583 et aeq. , , ,, \ 

Proceedings against directors and officers, 588 et aeq. (see alao Misfeasancic). 



:768 




WINDI2W Up VOLUNTARILY--- eonfiwiifid. 

, ProQi^ed, how, 624, 526, 526. 

Reccmfltniotion (8$e Reconstruction). 

Resolhtioti for, 394, 624 to 626. 

Sfcfry of, 497. 

UnrefTifitered companies, 470, 624 (note -). 

See cflao Winding Up. 

I 

WOMEN : Signature of, to Mcniorandnni of Association, 36. 

WORKMEN : 

On compromises, ad\risable to pay to date of liquidation, 631. 
Preferential payments to, 605, 606, 607. 

See also Preferential Payments. 

WRITS; Service of, when no registered oftiec, 17, 461, 462, 473. 

YEAR: General meeting to be held once each, 351, 355, 357. 




BIBUOGEAPHT 

. or THB 

“ Handbook on the Formation, Management, and 
Winding Up of Joint Stock Companies.” 


npHE following Table may be of interest as showing tlie growth 
of the above-mentioned work from ‘its first publication to 
the present time — that growth being necessitated by* the numerous 
alterations in Company Law effected by the various Amendment 
Acts from 1867 to 1907, by the Consolidation Act of 1908 and the 
Amendment Act of 1913, and by the Judicial Decisions consequent 
upon those Enactments. Bo.sidos the original Editions fhere have 
been many reprints of which no record was kept until the 
publication of the 20tb Edition in 1897. 


1st 

Edition 

Published 

in 

1866 

2nd 


11 

11 

1870 

3rd 

n 

11 

11 

1873 

4th 

n 

11 

11 

1874 (.January). 

5th 

• n 

»i 

11 

1878 (September). 

6th 




1878 (Kelirnary). 

7th 

n 

»i 

11 

1881 (JanuaT-y). 

8th 

jj 

11 

11 

1884 (.January). 

9th 


11 

tt 

1888 (.January). 

10th 

n 

11 

11 

1886 (MarcJi). 

nth 

11 

11 

11 

1887 (Oetol)cr). 

12 th 

11 

11 

11 

1888 (July). 

13th 

11 

11 

11 

1890 (.Januai’y). 

14th 

11 

tt 

11 

1891 (April). 

15th 

»» 

tt 

11 

1892 (Mai'cJi). 

16th 

V 

11 

11 

1893 (Mai'cli). 

17th 

n 

tt 

If 

1894 (February). 

18th 

It 

tt 

11 

1898 (February). 


Translated into French by Gr. Giraudkt 
and A. M^liot and published in Paris in 
January, 1896 
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loth 

Edition 

PubliBhed 

in 

1898 (February). 

20th 

55 

55 

55 

1897 (January). 

9» 

•1 

Reprinted 

55 

1897 (May). 

2l8t 

55 

Published 

55 

1898 (April). 

55 

51 

Reprinted 

55 

1898 (August). 

22nd 

51 

Published 

55 

1899 (August). 

28hd 

55 

55 

51 

1900 (November). 

55 

55 

Reprinted 

55 

1901 (January). 

2ith 

55 

Published 

If 

1902 (February). 

55 

55 

Reprinted 

55 

1902 (August). 

55 

5 5 

55 

15 

1903 (February). 

25th 

51 

Published 

55 

1903 (July). 

15 

55 

Reprinted 

55 

1904 (June). 

26th 

55 

Published 

55 

1904 (December). 

55 

55 

Reprinted 

55 

1908 (December). 

55 

55 

51 

55 

1906 (September) 


Adapted to South African Company Law and 
I'ractice by L O. P. Pyemont, B.A., LL B., 
Advocate of the Supreme Coui’t of the 
Colony of the Cape of Good Hope, and 
published in Cape Town in Gecomber, 1906. 


27th 

n 

28th 

29th 

30th 

»» 

*> 


j» 

II 

II 

51 

51 

II 

II 

15 




Pul)lishe(l in 
Reprinted „ 

II 5’ 

Puhlislicd ,, 
Reprinted ,, 

II 55 

51 55 

15 , 15 

Pnblislied ,, 

51 51 

Rei)rinted „ 

15 15 

55 55 

55 55 

51 55 


1907 (February). 
1907 (April). 

1907 (September). 

1908 (January). 
1908 (March). 

1908 (April). 

1908 (July). 

1908 (August). 

1908 (October). 

1909 (June). 

1909 (July). 

1909 (September) 

1910 (January). 
1910 (April) . 

1910 (September). 




Incorporation of Companies. 


In the United ^Kingdom. 

J ORDAN A SONS, LImITED, render assistance in all matters 
connected with the Formation, Management, and Winding Up 
of Companies. The large practical experience of the directors 
enables them to be of service to Solicitors and others in the 
supervision, printing, and registration of Memorandums and 
Articles of Association, Agreements, Prospectuses, Reports, 
Debentures, Trust Deeds, <tc. 

All papers put into their hands for printing are attended 
to with the utmost care and expedition, and in conformity with 
the requirements of the Companies Acts and the Registrar of 
Joint Stock Companies. 

Memorandums and Articles of Association and other Documents 
sent to Jordans to be stamped and registered in England, 
Scotland, Northern Ireland or elsewhere, receive immediate 
attention, and the Certificates of Incorporation are obtained and 
forwarded as soon as issued. 

In British Dominions and Foreign 
Countries. 

Jordan & Sons, Limitkd, have AgtMits in all parts of the 
world and undertake the Incorporation of Comjianies in the 
Irish Free State, the Colonies, and in Foreign Countries. They 
will be happy to furnish inclusive estimates of the costs. 

In many Colonial and other Countries it is necessary for 
Companies incorporated in the United Kingdom to register certain 
particulars or obtain a Tiicence within a specified penod from 
the date of commencing to carry on business in that country. 
Jordans carry through such registrations or obtain the grant 
of Licences as may be required. 

JORDAN 81 SONS, LIMITED, 

Company Registration Agents, Printers, Publishers, and Stationers, 

116 to 118 CHANCERY LANE, W.C. 2, 

Telephone: HOLHORN 434 (Two lines), 

IS BROAD STREET PLACE, E.C.2. 

Telephone : London Wall 3798. 

Banksri i Wettmlnitsr Bank, Tampla Bar 


Bitabiifhad laea. 
H.B. 


I 
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JCmDAN & .SONS, LIMITED, 


DRAFT FORMS 

OF 

Nemoraiidttins and Articles of Association 

&KTTLED BY 

D. G. HEMMANT, of the Inner Temple. 

These Fcrms. which are revised by Mr. Hemmant from time to time, are 
ubed by Solicitors in , all parts of the British Isles and the Colonies. 

The Printing Charges are calculated on a reduced scale If any one of these Forms 
Is adopted and the Printing Is entrusted to JORDAN d SONS, LIMITED, 


Form A.— Suitable for Public Companies generally. 

Containing a compreliensive Memorandum of Association and 
a complete set of Special Articles superseding Table A. 

Price 3s. 6d. Postage 5d. 

Form B.— Suitable for small Public Conipanies. 

Containing a comprebensive Memorandum of Association and 
a set of Articles for use where Table A is adopted with 
modifications. A copy of Table A accompanies tins Form. 

Price 2s. 6d. Postage 4d. 

Form C.-yFor use by large Private Companies. 

Containing a coiupreliensive Memorandum of Association and 
a complete set of Special Articles superseding 'J'able A. 

Price 3s. 6d. Postage 5d. 

Form D.— For use by small Private Companies. 

Containing a conipreliensive Memorandum of Association and 
a set of Articles adopting Table A with modifications. A 
copy of Table A accompanies this Form. 

Price 2s. 8d. Postage 4d. 

These Forms are not intemled for registration, but for use as Drafts 
from which, after settlement, to print ciipies for signature liy tlie Subscribers, 
and for supplying to Members in compliance with Section 18 of The 
Companies (Consolidation) Act, 1908. 

I’he Memoiaiidum of Association in each P"orm comprises all the Objects 
Clauses usually required by a Trading Company, and the addition of a principal 
Objects Clause setting out the business of tlio jiroposed Company, in most 
cases, is alone necessary. 

The Articles of Assoeiation in P’orms B and D are intended to be 
supplementary to, and in part iu substitution for, the provisions of Table A, 
a copy of which is bound up with each Form for reference. 

The Drafts are printed on one side of tlie papier, in a form convenient 
for revision and settlement, and, where necessary, Explanatory Notes are 
added. A Table of Stamp Duties and P’ees jiayable on Registration of 
Companies is included. 

116 to 118 CHANCERY LANE, LONDON, W.C. 2. 

AND 13 BEOAD STREET PLACE, E.O. 2. 




JOMMN & SONS, LIMITED, 


DUTIES AND PEES 

^ To be paid on 

INCORPORATION 0*F COMPANIES 


Having a Share Capital. 


rpHE following Table iiidioates the Duties and Fees paya,ble on 
JL ’ Registration of Pkivatk Companiks havt^'O a Shark CApiTAXi 
and governed by Speeinl Articles of Association. In the total 
are included the Deed Stnnips of lOs. each payable on the 
Memorandum and Articles and the Fee Stamps of 5s. which have 
to be impressed on the Aidiclcs and on the following documents, 
the total amounting to £2: — Notice of Sil nation of Registered 
Office (Form No. 4); Particulars Rcs[)ecting Directors (Iform 
No. f^A) ; Declaration of Compliance with tlie Requirements of 
The (hnnpanies (Consolidation) A cl, 1908 (Foi*m No. 4-1) : — 


Nominal 

Ad Valorem Duty 


Fee stamp ou 


Total Duty 

Shake 

on StatoTiiciit of 


AJoinorandiim 



Capital. 

Capital. 


of A.s.s()ciation. 



£100 

£1 

0 


£2 

0 


£5 0 

250 

3 

0 


2 

0 


7 0 

500 

5 

0 


2 

0 


9 0 

1,000 

10 

0 


2 

0 


14 0 

1,500 

15 

0 


2 

0 


19 0 

2,000 

20 

0 


2 

0 


24 0 

3.000 

30 

0 


3 

0 


35 0 

4,000 , 

40 

0 


4 

0 


46 0 

5,000 

50 

0 


5 

0 


57 0 

6.000 

60 

0 


5 

5 


67 5 

7,000 

70 

0 


5 

10 


77 10 

8,000 

80 

0 


5 

15 


87 15 

9,000 

90 

0 


6 

0 


98 0 

10,000 

100 

0 


6 

5 


108 5 

11,000 

no 

0 


6 

10 


118 10 

12,000 

120 

0 


6 

15 


128 15 

13,000 

130 

0 


7 

0 


139 0 

14,000 

140 

0 


7 

5 


149 5 

15,000 

150 

0 


7 

10 


159 10 

16,000 

160 

0 


7 

15 


169 15 

17,000 

170 

0 


8 

0 


ISO 0 

18,000 

180 

0 


8 

5 

• • 

190 5 

19.000 

190 

0 


8 

10 

/ 

f • 

200 10 

116 to 118 

CHANCERY 

LANE, 

LONDON, 

W.C. 2 


AND 13 BROAD STREET PLACE, E.C. 2 
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SONS, LIMITED. 







Ainkf Fioiss itc,’-^cmUwieds 




UfomvMh 

M VitUotm "Dixty 
on Statoment of 

Fee Stamp pn 
Memorandum 


Totaii Don: 

Airn F«b. 

OlflVAli. 

OapitaL 

of Aaeociation^ 


^820, OOP 

£200 0 

£8 15 


£2t0 15 

25.000 

250 0 

10 0 

, , 

262 0 

‘ 30.000 

300 0 

11 5 

, , 

313 5 

35.000 

350 0 

12 10 

• * 

364 10 

40.000 

400 0 

13 15 

, , 

415 15 

45.000 

450 0 

15 0 

, , 

467 0 

50.000 

500 0 

16 5 

, , 

518 5 

60,000 ' 

600 0 

18 15 

, , 

620 15 

70.000 

700 0 

21 5 

, , 

723 5 

75.000 

750 0 

22 10 

. , 

774 10 

80,000 

800 0 

23 15 

, , 

825 15 

90,000 

900 0 

26 5 

, , 

928 5 

100,000 

1,000 0 

28 15 

, , 

1,030 15 

150.000 

1.500 0 

31 5 


1.533 5 

200.00b 

2,000 0 

33 15 

. . 

2,035 15 

250,000 

2.500 0 

36 5 


2,538 5 

300.000 

3.000 0 

38 15 

, , 

3,040 15 

350,000 

3,500 0 

41 5 


3.543 5 

400.000 

4,000 0 

43 15 


4,045 15 

450,000 

4,500 0 

46 5 


4,548 5 

500,000 

5,000 0 

48 15 

, , 

5,050 15 

525,000 

5,250 0 

50 0 


5,302 0 

600,000 

6,000 0 

50 


6,052 0 

700,000 

7,000 0 

50 


7,052 0 

800,000 

8.000 0 

50 

• f. 

8,052 0 

900,000 

9,000 0 

50 


9,052 0 

1,000,000 

10,000 0 

50 

. . 

10,052 0 

And so on at 

the rate of £1 

further Capital 

Dui 

by for every 

additional £100 or fraction thereof. £50 is the maximum Fee 

Stamp imposed 

on the Meruorandum of Association. 



Public Companies, --in the case of Public CoMPAMiES 
the following; fnrthei* documents are ret^uireil, a 5s. Fee Stamp 
being payable on eacli: — 

Consent to z\ct as Director (Form No. 42) ; Contract by 
l^ircctors to Take Qualification Slmres, when not signed 
for in Memoi’andum (Form No. 42a) ; List of Persons 
who have Consented to be Directors (Form No. 43) ; 
Pi’ospoctuB or Statement in Lieu of Pros])ectus (Form 
No. 55). Where the Directors’ Qualification is Shares 
to the value of £5 or more, the Contract to Take the^i 
requires a Stamp of 6d. in respect of each signature. 


116 to 118 CHANCERY LANE, LONDON, W.C. 2 
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" N jCa^JAN & ^S/ UMlltD, 

^ ! — 

DBAFT FOBMS OF TBUST ^DS 

FOR SBCDBINO 

Issues *of Debentures and Debenture Stuck 

SETTLED BY 

D. G. HEHMANT, of the Inner Temple. • 


T hese Forma have boon prepared to save Solicitors the trouble involved 
in preparing the documents They have been used by Solicitors for 
many years, and have been found to effect considerable economy iu 
time and labour. There are two Forms: — 

FOBM A -TBUST DEED for securing an Issue of DEBENTUBES. 

41 pages; 

FOBM B.— TBUST DEED for securing an Issue of DEBENTUBE 
STOCK, 38 pages. 

Both Forms aro very full, and have been prepared so as to bo easy of 
adaptation to the various circumstances attucliing to the property forming 
the security offered by the Company or other body issuing the Hebentui’es or 
Debenture Stock. 

The Draft Forms are printed on azure-laid foolscap, on ono side of the 
paper only, and Tables of the Stamp Duties and Fees payable on Mortgages 
and Debentures (to Bearer and to Registered Holder), on issues of Debenture 
Stock, and on Registration and Transfers of the various doeumoiitB are given, 

The price of ihe Forms is 3s. 6d. each ; postage 5d, 


LIQUIDATION OF COMPANIES. 


London Costs of the Liquidation. 

I N cases of Voluntary Liquidation Jordan & Sons, Limitkd, furnish inclusive 
estimates of the costs of the necessary London busitiess of the Winding 
Up. Such estimates include supplying the Forms of Notices convening 
the various Meetings of Shareholders and Creditors and General and Special 
Forms of Proxy required to be forwarded to creditors by tho Liquidator, 
printing, stamping, and registering the Special or Extraordinary Resolution 
to Wind Up, filing Notice of Appointment of the Liquidator, advertising the 
Resolutions and Notices to Creditors in tho official Gazette and other 
Newspapers, lodging th(3 Liquidator’s periodical Accounts, advertising the 
Notice calling the Final Meeting, registering the required Return intimating 
that the Meeting has been duly held, and printing and filing the Extraordinary 
Resolution as to tho disposal of the books and accounts. 

See also List of Winding-Up Forms, p, xix. z 


116 to 118 CHANCERY LANE, LONDON, W.C. 2 
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JORDAN & SONS, LIMITED, 


. Searches and Office Copies* 

J ORDAK & SONS, Limited, give prompt attention to IiAtrnotions 
to obtain information, OfiSce Copies, Certificates, Ac., from 
the varions Government Offices specified hereunder. Partioolar 
attentioa is paid to Instrootions' to searoh the Files of 
Companies at the Companies Registry for particnlars of 
Debentures and other registered Charges, and the 
and addresses of Directors and Shareholders and number 
of Shares held by them. Reports are furnished by return 
of post. 

OOHPAMISB REGISTRY (for Gopios of CertAcates of Incorporation, 
Memorandums and Articles of Association, Summaries of Capital and 
Shares, Lists of Members, Agreements, Special and Extraordinary 
Resolutions, and Particulars as to Mortgages, Debentures, Limited 
Partnerships, &c.). 

BILLS OP BALE REGISTRY (for Bills of Sale, Deeds of Gift, Deeds of 
Arrangement, and Trustees’ Statutory Declarations, Certificates of 
Registration, &c.). 

REGISTRY OF WILLS (for Copies of Wills &c.). 

REGISTRY OF BIRTHS, MARRIAGES, AND DEATHS (for Certificates of 
those oyents)^ 

LAND AND MIDDLESEX REGISTRIES (for Searches as to Incumbrances 
and Registration of Titles, Transfers, Charges, &c.). 

BANKRUPTCY COURT (for Searches as to Dates of Petition and Discharge, 
Trustees, Dividends, &c.). 

PATENT OFFICE (for Particulars of Inventions and ^Records of 
Assignments and Licences &c., and Copies of Specifications). 

TRADE MARKS AND DESIGNS REGISTRIES (for Particulars of 
Registered Trade Marks and Designs). 

HOME AND FOREIGN OFFICES (for Certificates of Naturalization and 
Passports). 

ENROLMENT OFFICE (for Copies of Deeds Poll, Disentailing Assurances, 
and other Deeds). 

FRIENDLY SOCIETIES REGISTRY (for Information as to Friendly, 
Industrial, Provident, and Building Societies, and their Returns, 
Alterations of Rules, &c.). 

board of TRADE (for Information as to Trustees’ Accounts under Deeds 
of Arrangement, and Copies of Accounts). 

BUSINESS NAMES REGISTRY (for Searches and Certificates of Registration). 

116 to 118 CHANCERY LANE, LONDON, W.C. 2. 
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JORDAN & SONS, LIMITED, 


▼s 


Re^stratioii of Trade, Marks 
and Designs. 

J ORDAN & SONS, LIMITED, 
place their Trade Marks' and 
Designs Registration Department at 
the disposal of Solicit(3rs, Account- 
ants, and Secretaries, a,ud all Owners 
of unregistered Marks, Brands, and 
Designs. They ofPer experienced and 
skilled assistance in the preparation 
of all necessary Forms, Drawings, 
Photographs, and other Representa- 
tions of Trade Marks and Designs, 
and they also supply Electros 
and Wood Blocks according to 
requirements. 

So fju* as Trade Miirks are 
ooncernud, by entrusting JORDAN 
& SONS, LIMITED, to make a 
preliminary search iH the relevant 
cla.sfl or classes, an idea as to the 
registrability of any particular Mark 
may be obtained. No allowance in res])ect of the fees paid on 
an application wliicdi has been rejected is made, and, frequently, 
as a resuM of such a preliminary '-search, the expense of an 
application which, liaving regainl to prior registi^ations, would 
be bound to prove futile, is saved. 

Inclusive estimates of costs, based on the result of a preliminary 
search, are furnished. 

In the case of Designs a general seai'ch tlirough the Registers 
is not permitted, and the recoi-ds relating to any particular Design 
may only be referred to in certain circumstances. 

Particular care and attention are given to the conduct of 
oppositions to the registration of Irade Marks. 

JORDAN & SONS, LIMITED, also undertake the renewal of 
the registration of existing Trade Marks and Designs, and the 
registration of new title acquired by assignment, transmission, 
or other operation of law. 

116 to 118 CHANCERY LANE, LONDON, W.C. 2. 
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JOR0AN & SONS, LlMlTEOi 





RpeiSIEBS AND AGGiHMT 

, tfflU UilfED' COUPANIEB ISO OTHER CORPORATE BODIES. 

- ' 

JORDAK * gbNS, 

LIMITED., have a large 
ptock of all Registers an^ 

Account Books required 
by Companies Ind Cor- 
porations. They are made 
up in fod^ dimensions : 

“ Quarto ’* (lOjiu. x S^in.), 

^'Foolicap** (13in. x 9in.). 

“Demy*' (16iin. x lOiui.)? 

•* Medium ** x lliiii.) 

[.422 Boohs and Forms conform to The Companies Acts^ 1908 to 1917,^ 




Books of thei Stock 
Rulings of any size can 
be supplied within -two 
or three days, and 
Account Books and Re- 
gisters to meet special 
requirements are pre- 
pared and printed to 
order at short notice. 

Lettering In gilt with the name 
of the Company &o. at a email 
extra charge. 

Estimates and Drafts of Rulings 
sent free on receipt of particulars. 


No. 


Foolscap Size, unless otherwise stated. 


Hair Bound 
Red Basil 
Cloth Sides 


Wliole 
Bound 
Red Basi 


13 Allotment Book (89 

16 Agenda Book (238 I'ages) First ijiiuhty 

16a Ditto Second qvatity 

17 j Ditto , (478 Pages) 

19 ; Minute Book (190 Pages hiuI index) ... Fh*st qnahty 

19a Ditto (190 pages without Index) Second qtwUiy 

19b Ditto Ditto (Quarto) 

20 Ditto (430 Pages and Index) 

22 Directors* Minute Book (lOOPagesand Index) First quality 
22a| Ditto (190 pages without Index) Second quality 

22b| Ditto Ditt# (Quarto) 

28 Ditto (430 Pages and Index) 

25 General Minute Book (190 Pages and Index) First quality 
25a Ditto (190 pages without Index) Second qnaltiy 

26b| Ditto Ditto (Quarto) 

Ditto (430 Pages and Index) 

Loose Leaf Minute Book, bonnd Texhide Back and Corners, 
Black Cloth »Sides, Complete Book with 100 sheets 
plain paper (suitable for writing or typing), 4r)/- ; com- 
plete with 2.'50 sheets, .*58/-; extra sheets, 7/- per 100. 

81 Register of Members, Alphabetical (46 Folips) 

82 Ditto Ditto. (118 Folios) 

88 Ditto Ditto* (46 Folios), with 

Register of Transfers 

34 Register of Members, Alphabetical (70 Folios), with 
Register of Transfers and Annual List and Summary 

for 7 years 

Postage extra in all cases* 


18/- 

16/6 

9/6 

26/6 

16/6 

9/6 

7/6 

26/6 

16/6 

m 

7/6 

26/6 

15/6 

9/6 

7/6 

26/6 


13/- 

19/6 

14/6 

23/6 



36/6 

25/6 


36/6 

26/6 


36/6 

26/6 


36/6 
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j JORDAN & SONS* 

LIMITED, 


i*' 

No. 



HMf 


itSfliiliBS AND ACCOUNT liOOKS— COn^nU^. 

cSSiX 

iiSi^ 

85 

Register »f members, Alphabetical (70 Police), frith 


“ V 


Begisfcer of TraufiferSi Eegiiter of DiroMors^ and 




« Animal List and Summary for 7 yeai*s ... * 

26/6 

86/8 

38 

Register of Members for Clubs, in^ accordance wtth the 




Licensing Act 1910 (600 Names) 

... 

18/- 

28/- 

39 

Ditto Ditto (1000 Names) 


lR/6 

89/6 

40 

Register of Transfers of Shares (39 Folios) 

18/- 

88/- 

43 

Register of Members and Share Ledger (78 Accounts) 

13/-* 

88/- 

44 

Ditto 

(190 Accounts) 

22/- 

32/- 

45 

Ditto 

(480 Accounts) 

991 - 

48/- 


Loose Leaf Register of Alembers and Share Ledger (Ml 




particvlnn supphcd ou 


9 



Sheets. 3d eacli; 260,47/-; 600,90/-. 




Binders : with end Jockinp dtwico, screw pillar 

• 



system, bound blue slate canvas, \ut}i black 




corners, No 9491 

24 - 




Royal Ledger* first quality Cowhide and Corduroy 




ovei^heavy bevelled boards. Capacity ; 260 to* 




450 sheets, No 8191 

105/- 




Index 

17/6 



82 

Register of Members, /or Qmrantee Company (39 Folios) 

18/- 

23/- 

88 

Ditto Ditto 

(96 Folios) 

19/- 

29/- 

46 

Combined Register, comprising Applications and Allot- 




merits, Register of Members and 

Share Ledger, 




and Register of Transfers 

(166 Acooiints) 

22/- 

82/- 

47 

Ditto Ditto 

(380 Accounts) 

86/- 

46/- 

62 

Combined Register, comprising Applications and Allotmesrts, 




Register of Members and Share Ledger, Register of 




Transfers, Register of Directors, and Annual List and 




Summary for? years (10 Members) 

Fu st quality 

16/6 

26/6 

52b 

Ditto Ditto Ditto 

Second quality 

12/6 

— 

62a 

Ditto Ditto (30 Members) 

. Fust quality 

19/- 

29/- 

62l 

Ditto Ditto Ditto 

Sero7}d quality 

16/- 

— 

63 

Ditto Ditto (60 Members) 

Fust quality 

22/- 

32/- 

64 

Ditto Ditto (100 Members) 

... First quality 

28/6 

36/6 

66 

Ditto Ditto (200 Members) 

... Fii><f quality 

87/6 

47/6 

69 

Combined Register, comprising same rulings ns Nos 62to65 




but also including Register of Debentures, Registei ot 




Mortgages and Bonds (10 Members) 

First quality 

17/- 

27/- 

69a 

Ditto Ditto Ditto 

Si'cnnd quality 

13/6 

— 

70 

Ditto Ditto (30 Members) 

Fust quality 

20/6 

80/6 

70a 

Ditto Ditto Ditto 

Second quality 

16/6 

— 

71 

Ditto Ditto (60 Members) 

Fust quality 

24/- 

34/- 

71a 

Ditto Ditto • J)itto 

Second quality 

21/- 

— 

72 

Ditto Ditto (100 Members) 

First qualify 

82/- 

42/- 

73 

Ditto Ditto (200 Members) 

... First quality 

43/- 

63/- 


Other sizes made up to order to meet the requirements 




of Large or Small Companies. 





Postage ertra in all cases 
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X JORDAN & SONS, UMITED 


No. 

— 

Bboistbrb and Account Books— conftnuetl. 

— 

Half Bdund 
Red BrsU 
Clotb Sfd« 

1 Whole 
Booftd 
t Red BasO 

85 

Share Ledger (78Aooounts) ... 

isjb- 

23/- 

86 

Ditto *(190 Acconnts) • 

22/- 

82/- 

87 

Ditto (430 Aoconiits) 

,36/- 

46/- 

88 

Annual List and Summary (80 Names— 10 Betorns) Demy 

23/6 

33/6 

88a 

• Ditto (30 Names— 10 Returns) F'cap 

13/- 

28/- 

89 

Ditto (120NameB— 10 Returns) Demy 

30/- 

40/- 

8Ba 

Ditto (60 Names— 10 Returns) Fcap 

16/- 

26/- 

90 

Ditto (160 Names — 10 Returns) Demy 

36/- 

46/- 

90a 

Ditto (120 Names— 10 Returns) F’cttp 

18/6 

28/6 

91 

Ditto (200 Names— 10 Returns) Demy 

41/6 

61/6 

91a 

Ditto (180 Names — 10 Returns) F*cap 

23/6 

33/6 

92 

Numerical Register of Shares (numbered 1 to 1000) , 

18/6 

30/- 

92a 

Ditto (numbered 1 to 1500) 

22/6 

32/6 

93 

Ditto (numbered 1 to 2000) 

26/6 

36/6 

9dA 

Qitto (numbered 1 to 2500) 

30/- 

40/- 

94 

Ditto (numbered 1 to 3000) f 

33/6 

43/6 

94a 

Ditto (numbered 1 to 3500) 

37/6 

47/6 

95 

Ditto (numbered 1 to 4000) 

42/- 

62/- 

96 

Ditto (numbered 1 to 5000) ' 

60/- 

60/- 

106 

Shareholders’ Address Book (78 Pages) 

13/- 

23/- 

107 

Ditto (Alphabetical) (78 Pages) ... 

16/- 

26/- 

112 

Register of Returns of Allotments (K) Returns. 68 Pages) 

121- 

22/- 

112a 

Ditto Ohoth, 7/6 

— 

— 

116 

Register of Directors or Managers 

13/- 

23/- 

115a 

Ditto Cloth,7liF 

— 

— 

118a 

Directors’ Attendance Book . . QuartOy limp Jioan, 9/6 

— 



118b 

Ditto Octavo, ditto 6/6 

— 

— . 

121 

Register of Debentures (39 Polios) 

i9/- 

23/- 

121a 

Ditto (23 Polios) ... Cloth^ 7/6 

— 



122 

Register of Debenture Holders (with Interest Account at 
foot of each page). (38 Accounts) 

15'- 

26/- 

128 

Register of Debentures (39 Folios), with Register of 
Transfers ... 

16/- 

26/- 

124 

Register of Transfers of Debentures (39 Folios) 

13/- 

28/- 

125 

Register of Debenture Holders (78 Accounts) 

13/- 

28/- 

126 

Ditto (with Register of Transfers 

of Debentures) 

16/- 

26/- 

127 

Register of Debenture Stock Holders (78 Accounts) 

13/- 

23/- 

128 

Ditto (with Register of Transfers) 

16/- 

26/- 

129 

Register of Transfers of Debenture Stock (39 Folios) ... 

13/- 

23/- 


PoKtage extra in all caeea. 
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.. ' KHtIMM. 


SHARB certificate^ 

! IBfi^ially Printed from Copperplate on EaM^mado 
\ ^^Loau;'*’ paper from engraved plates designed to neet the 

/ f taste of the Oompanj. « 

l^nted ipom Letterprees in superior style on Hand- 
made Loan ” paper. Book of 25 from 23s. ; 50 from 208. 6d.| 
^ lOQ from 338. 

Bpeoimens and Estimates submitted upon the shortest 
hotioe* When asking for Specimens customers are requested 
to state the Nominal Capital of the Company, the classes into 
which it is divided, and the number of Certificates required 
in each class. 


BLANK SHARE CERTIFICATES 

FOR SMALL COMPANIES. 

(Single Forws.) 

A superior Blank Form of Share Certificate for Name of 
Company to be written in ; printed fi*om copperplate. 

524a. For “Fully Paid Shares.’' 

524b. For “Fully Paid Shares.” 

525. For Shares (adaptable for any class), partly paid. 

526. For “ Fully Paid Ordinary Shares.’ 

527. For Ordinary Shares, partly paid. 

528. J^or “Fully Paid Preference Shares.” 

529. For Preference Shares, partly paid. 

2d. each. 

(Bound Forms.) * 

The above varieties of superior Blank Share Certificates, 
hound in hooks of 25, 4k. 6d.; 50, 9s.; 100, 16s. 6d. 

524a. For “Fully Paid Shares” 

524b. For “Fully Paid Shares.” 

525. For Shares (adaptable for any cl ass) , partly paid . 

526. For “ Fully Paid Ordinary Shares.” 

527. For Ordinary Shares, partly paid. 

528. For “Fully Paid Preference Shares.” 

529. For Preference Shares, partly paid. 

If desired blank Certificates can be supplied with the name 
of the Company specially printed. Price per book of 25, 13s. 6d. ; 
SO, 19s. 6d.; 100, 258. 

Fo*‘tage esotra in all cases. 
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IORDAN & SONS. LDfltSD, 



SEALS 

For ^Companies, Corporatioos, and Notaries. 

J ORDAN A SONS, LIMITED, are noted for the high quality 
of and artistic taste displayed in the Seals designed and 
engraved by them. 

They have exceptional facilities for the rapid execution of 
orders in this Department, and can supply Seals, where necessary, 
at exceedingly short notice 
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K>I^AN & sms, LIMl^, 


jBif' 



allowiRg 
SIX INCHES 
space from centre of die 
to the 

back of Press. 

Seals Engraved and 
Fitted to this Press 

From £4 7s. 6d. 

NOTE."” Prices subject 
to market fluctuations. 
Carriage extra. 
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Japanned 
Cases 
for Se2ds. 

T hese CasDS are for the 
pnrpoBo of * securing 
the Seals of CoTnpauies and 
Corporatjons from use by 
nnauthorised persons, to 
keep the Seals free from 
dost, and to enable them 
to be easily carried from 
place to place. They are 
fitted with two good four- 
lever locks, with duplicate 
key s to each , andare atocked 
in variiHis sizes. Case^ of 
special dimensions can be 
supplied in a few days. 



(No. 1 ... 

Longth. 


Width. 


Depth. 

8. 

d. 

gv 

SIZES 

8^ in. 

X 

34 in. 

X 

4j in. 

26 

6 

OF 

No. 2 ... 

10 in. 

X 

'4 in. 

X 

5 in. 

S2 

6 

3 

STOCK H 

No. 2 a ... 

10 in. 

X 

4 in. 

X 

8 in. 

35 

0 

1 

SEAL 1 

No. 3 ... 

12 in. 

X 

44 in. 

X 

6 in. 

40 

0 

1 

CASES ' 

^No. 4 ... 

13 in. 

X 

54 in. 

X 

7 \ in. 

45 

0 

<2 


All 

Inside 

Measure- 

ments. 


Brass or Bronze 


Name Plates. 


Jordan & Sons 

LIMITED. 

REGISTERED OFFICE. 


Sketches and Estimates lor Engraving Plat or Curved Name 
Plates will be submitted on receipt of particulars as to 
wording and siee of Plat^ desired and any Special Pitting 

desired. ^ 
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